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MOTIONS. 

BiTLB  1.— 'Motions  ue  to  be  made  immediatelj  after  the  orders  of  the  pre- 
ceding daj  «re  read,  and  the  opinions  of  the  oourt  of  the  current  day  are  de- 
lirered ;  and  at  no  other  time,  unless  in  cases  of  necessity,  or  in  relation  to  a 
cause  when  called  in  course. 

Bulb  2. — Motions  are  to  be  made  by  the  counsel  in  the  order  in  which 
their  names  stand  on  the  record;  but  no  one  is  to  make  more  than  one  mo- 
tion at  a  time. 

RuLB  3. — When  a  motion  is  founded  on  a  matter  of  fact,  which  is  not  ad- 
mitted, or  apparent  on  the  record,  it  must  be  supported  by  affidavit. 

EuLE  4. — ^AU  motions  made  to  the  court  shall  be  reduced  to  writing,  and 
ahall  contain  a  brief  statement  of  the  facts  and  objects  of  the  motion. 

Bulb  5. — On  motions  and  collateral  queotions,  unless  by  special  permis- 
rion,  but  one  counsel  will  be  heard  on  each  side. 

Bulb  6. — ^No  motion  shall  be  argued  unless  the  court  shall  so  direct;  but 
the  parties  may  present  a  brief. 

BBHEABINa. 

Bulb  7.— Behearings  must  be  applied  for  by  petition  in  writing,  setting 
ibrth  the  grounds  on  which  the  judgment  is  claimed  to  be  erroneous.  The 
«oort  will  consider  the  petition  without  oral  argument,  unless  otherwise 
ardei«d  by  the*coi»t  on  its  own  motion. 

SUBMISSION  OF  CAUSES.— ABSTRACT. 

Bulb  8. — ^When  a  cause,  appealed  in  yacation,  is  called,  which  has  been 
docketed  in  this  court  more  than  ninety  days  before  the  term,  and  there  is  no 
appearance  for  the  defendant  (process  not  having  been  served  ten  days,  nor 
taken  out  sixty  days  before  the  term),  the  suit  shall  be  dismissed. 

Bulb  9. — If,  in  a  cause  appealed  in  term  below,  the  transcript  be  filed  on 
or  before  the  first  day  of  the  term  of  this  court,  or  if,  in  an  appeal  in  vacation, 
the  process  be  served  ten  days  before  the  term,  the  parties  must  be  ready  when 
the  cause  is  called. 

Bulb  10. — ^Tfae  party  bringiiig  the  cause  into  this  oourt  shall  file,  with  the 
traascript,  or,  where  the  transcript  is  filed  for  a  supersedeas,  within  ten  dayi^ 
and  <»  or  before  the  first  day  of  the  term  at  wMch  the  cause  stands  for  trial, 

(vii) 


viii         RUI.ES  OF  THE  SUPREME  COURT. 

Iwo  copies  of  a  complete  abstract,  printed  or  plainly  written,  of  so  mnch  of 
the  transcript  as  is  necessary  to  present  the  errors  assigned  and  relied  upon, 
referring  in  snch  abstract  to  the  appropriate  pages  and  lines  of  the  pages 
of  the  transcript,  by  numerals;  one  of  which  copies  of  the  abstract  may  be 
withdrawn  by  the  counsel  of  the  appellee,  on  application  to  the  clerk  and  re- 
ceipting therefor.  A  failure  to  comply  with  this  rule  shall  entitle  the  appel- 
lee to  have  the  case  submitted,  upon  filing  an  abstract  of  any  point  presented 
by  the  assignment  of  errors  and  a  brief  for  the  use  of  the  court;  or  the  case 
may  be  continued  at  the  appellant's  cost;  or  the  appeal  may  be  dismissed,  as 
the  appellee  may  elect;  but  no  case  shall  be  submitted  without  a  compliance 
with  this  rule. 

BuLi  ll.^In  case  the  appellant  fims  to  comply  with  the  foregoing  rule,  in 
any  cause  where  the  appellee  shall  assign  cross-errors,  the  counsel  for  the  ap- 
pellee shall  file,  with  such  assignment  of  cross-errors,  abstracts  as  required  by 
the  above  rule,  and  a  failure  to  do  so  shall  be  deemed  a  waiver  of  the  cross- 
errors  assigned. 

Bulb  12. — The  counsel  of  the  opposite  party,  if  he  be  not  satisfied  with  the 
abstracts  filed,  may  file  such  further  abstracts,  in  discharge  of  the  rule,  as  he 
may  deem  to  be  required,  upon  the  submission  of  the  cause. 

RuLi  13. — All  causes  pending  in  the  Supreme  Court,  if  submitted  within 
one  year  from  the  date  at  which  they  are  filed,  may  be  submitted  upon  plainly 
written  or  printed  briefs.  If  not  submitted  within  one  year  from  the  date  of 
filing,  except  where  interlocutory  orders  may  excuse  the  delay,  they  will  be 
dismissed  on  the  call  of  the  docket,  unless  submitted  on  printed  briefs.  In  all 
cases  the  clerk  shall  note  the  filing  of  a  brief,  the  party  by  whom  it  is  filed, 
and  place  it  in  the  record. 

RuLi  14. — No  counsel  will  be  permitted  to  speak,  in  the  argument  of  any 
cause,  more  than  one  hour,  without  the  special  leave  of  the  court. 

Bulb  15. — ^Counsel  will  not  be  heard  orally,  unless  a  plainly  written  or  printed 
brief  be  first  filed,  of  the  points  intended  to  be  made,  and  the  authorities  in- 
tended to  be  cited  in  support  of  them,  arranged  under  the  respective  points; 
and  no  other  book  or  case  shall  be  referred  to  in  the  argument.  If  one  of  the 
parties  omit  to  file  such  a  statement,  he  cannot  be  heard,  except  on  the 
points  made  and  authorities  cited  by  the  opposite  party.  Two  printed  or 
plainly  written  copies  of  the  points  and  authorities  required  by  this  rule,  shall 
be  filed  with  the  clerk,  three  days  before  the  case  is  called  for  argument,  one 
to  be  retained  by  the  clerk,  and  the  other  for  the  counsel  of  the  opposite 
party;  and  points  and  authorities  in  reply  may  be  cited  and  filed  at  auy  time 
before  the  argument  begins.  When  no  counsel  appears  for  one  of  the  parties, 
and  no  printed  or  written  brief  or  argument  is  filed,  only  one  counsel  shall  be 
heard  for  the  adverse  party.  But  if  a  printed  or  written  briefer  argument  is 
filed,  the  adverse  party  will  be  entitled  to  be  heard  by  two  counsel. 

Bulk  16. — The  causes  will  be  called  for  argument,  beginning  with  those 
from  the  first  circuit,  in  the  order  in  which  the  same  shall  ha^been  docketed, 
and  so  continuing  by  circuits,  in  numerical  order,  on  such  days  as  the  clerk, 
ander  the  direction  of  the  court,  shall  determine,  of  which  notice  shall  be 
glTen. 


RULES  OF  THE  SUPREME  COURT.     ix 

COMMUNICATIONS. 

BuiiK  It. — Communications  to  any  Judge  concerning  a  pending  cause  must 
be  in  writing,  for  the  inspection  of  all  the  Judges;  and  will  be  filed  with  the 
papers  in  the  cause  for  the  examination  of  all  parties  in  interest. 

NAMES  OP  PA11TIES.-PB0CBSS. 

Bulb  18. — ^The  assignment  of  errors  shall  contain  the  full  names  of  the 
parties;  and  process,  when  necessary,  shall  issue  accordingly. 

APPBABANCES. 

B01A  19. — ^Appearances  to  suits  in  this  court  shall  be  entered  in  the  clerk's 
office  in  writing. 

Bulb  20. — ^A  joinder  in  error,  or  the  filing  of  an  answer  by  the  party  in 
penon,  or  by  his  attorney  thereunto  lawftilly  authorized,  shall  be  deemed  and 
taken  as  an  appearance  in  writing  under  the  aboTe  rule. 

intebchangb  of  BBIEFS. 

Bulb  21.— -Attorneys  upon  opposite  sides  will  be  required,  upon  request,  tp 
interchange  brie&. 

BILL  OF  EXCEPTIONS  CONTAINING  THE  EVIDENCE. 

Bulb  22. — In  every  bill  of  exceptions  purporting  to  set  out  the  evidence, 
upon  motion  for  a  new  trial  overruled,  it  must  be  stated,  in  appropriate  .lan- 
guage, that  all  the  evidence  given  in  the  cause  is  contained  therein. 

PBOSECUTING  ATTOBNET. 

Bulb  23. — Prosecuting  attorneys  will  not  be  required  to  file  printed  briefli 
in  cases  wherein  they  appear  as  such  for  the  defendant. 

distbibution  of  causes. 

Bulb  24.— -After  submission,  the  papers  shall  be  delivered  by  the  clerk  to 
the  chief  Justice,  who  shall  have  control  thereof  until  the  cause  is  decided  in  (hU 
bench,  and  the  papers  are  delivered  over  to  the  Judge  who  may  bo  selected  to 
prepare  the  opinion  therein;  and  the  chief  justice  shall  keep  a  private  memo- 
randum of  such  disposition. 

CLEBK'S  duties. 

Bulb  25. — The  clerk  shall,  at  any  time,  on  payment  of  proper  fees,  deliver 
to  any  party  to  a  cause  pending,  a  copy  of  the  abstract  or  points  made  therein. 

Bulb  26. —The  clerk  shall  enter  upon  the  court  docket,  in  a  proper  column, 
the  fact,  where  such  is  the  case,  that  the  appeal  was  taken  in  term  time,  and 
duly  perfected  by  filing  the  record  within  the  time  limited.  YHien  the  appeal 
is  not  taken  as  above,  the  clerk  shall  note  the  date  of  service  of  process,  or 
last  publication  of  notice.  If  process  has  not  been  served,  or  notice  given, 
that  fact  shall  be  noted. 

OPINIONS,  WHEN  TO  BE  CEBTIFIED,  ETC. 

Bulb  27. — Opinions  and  judgments  pronounced  by  this  court  sliall  not  be 
certified  to  the  lower  court,  by  the  clerk  of  this  court,  to  be  there  operative 
under  section  671,  2  B.  S.,  1852,  except  in  criminal  cases,  until  the  expiration 
of  sixty  days,  unless  by  order  of  this  court,  or  on  the  filing  of  a  waiver  of  a 
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petition  for  rcbearing,  which  order  of  court  or  filing  of  waiver  shall  be  certi- 
fied by  the  clerk  with  the  opinion. 

APPEALS,  ETC. 

EuLB  28. — ^Where  an  appeal  is  taken  in  term,  as  provided  for  in  section  655 
of  the  code,  and  the  transcript  is  not  filed  in  the  office  of  the  clerk  of  this 
court  within  the  time  limited  hj  that  section,  the  appeal  so  taken  shall  be 
deemed  to  have  been  abandoned;  and  if  a  transcript  is  afterwards  filed,  an 
appeal  shall  bo  considered  as  taken  bj  the  filing  of  the  transcript,  as  pro- 
Tided  for  in  the  next  following  section  of  the  code,  and  the  appellee,  in  such 
case,  shall  not  be  regarded  as  in  court,  without  notice  or  Tolontary  appear- 
ance. 

EuLS  29. — Whore  an  appeal  is  taken  after  the  close  of  the  term,  by  notice 
below,  as  provided  for  by  the  first  branch  of  section  £56  of  the  code,  the 
transcript  most  be  filed  within  sixty  days  from  the  time  of  taking  the  appeal; 
otherwise  the  appeal  so  taken  will  be  deemed  to  hare  been  abandoned;  and 
if  a  transcript  is  afterwards  filed,  an  appeal  shall  be  considered  as  taken  by 
the  filing  of  the  transcript,  as  specified  in  the  foregoing  rule,  and  the  ap- 
pellee shall  not  be  regarded  as  in  court  without  further  notice  or  voluntary 
appearance. 

SUPREME  COUBT  REPORTER. 

EvLS  80. — ^The  opinions  of  this  court  shall  not  be  delivered  to  the  reporter 
until  the  expiration  of  sixty  days  from  the  determination  of  the  cause,  un- 
less certified  as  provided  in  rule  twenty-seventh;  and  in  cases  where  petitions 
for  rehearing  are  filed,  the  opiniona  therein  shall  not  be  delivered  to  the 
reporter  until  such  petitions  are  overruled. 

WITHDRAWAL  OF  PAPERS  AFTER  DISMISSAL. 

RuLB  31. — When  an  appeal  shall  have  been  dismissed,  the  transcript  of  the 
record  of  the  court  below  shall  not  be  withdrawn  from  the  files  of  this  court, 
to  be  used  in  another  appeal,  or  for  any  other  purpose,  without  special  leave 
of  the  court,  in  term,  or  of  a  judge  thereof,  in  vacation,  and  only  on  good 
cause  shown  by  affidavit. 

SUPREME  COURT  LIBRARY. 

RuLB  32. — No  book  belonging  to  the  Law  Library  shall  be  removed  from 
the  Library  Room,  except  to  be  taken  for  the  purpose  of  oral  argument  into 
the  Court  or  Consultation  Room,  when  it  shall  be  delivered  to  the  court  or  re- 
turned to  the  library. 

Any  violation  of  this  rule  will  be  treated  as  a  contempt  of  court. 
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ARGUED  AND  DETERMINED 


m  TBI 


SUPREME  COURT  OF  JUDICATURE 


OV  THE 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBEE  TERM,  1868,  IN  THE  FXFTT-THIB]> 

TEAR  OF  THE  STATE. 


Kn(efel  V.  Williams. 


Plxadiko. — Abatement — Pleas  in  abstement  must  be  yerified  bj  oatb;  or 
affirmation. 

Tkikfoeakt  Bail — Rebellion. — Suit  for  rent,  commenced  October  12th,  1863. 
Answer,  that  from  January  Ist,  1862,  till  institution  of  action,  plaintiff 
bad  been  a  citizen  of  Tennessee,  and  had  been  during  said  period,  and 
still  was,  actiTcly  engaged  in  lerying  war  against  the  government  ef  the 
United  States,  and  in  aiding,  abetting  and  upholding  the  late  rebellion 
against  said  goTemment,  and  during  all  said  time  had  been  an  officer  in 
the  army  of  the  so-called  Confederate  States,  and  had  not  obeyed  the 
|iroelamation  of  the  President,  made  in  pursuance  of  the  act  ef  Congress 
of  July  17th,  1862.    (12  Sut.  at  Large,  689.) 

Held,  that  this  answer  was  good  in  bar  by  force  of  said  act  of  Congress. 

Jffeldj  also,  that  the  fact  that  the  right  of  action  might  refiTO  at  the  termina- 
tion of  the  rebellion,  is  no  objection  to  the  rul^  that  such  pleas  may  be  in 
1»ar  of  the  action. 

CoMrmmoHAL  Law. — Confueatum. — ^The  confiscation  act  of  July  17th, 
1862,  is  within  the  enumerated  constitutional  powers  of  Congress,  and 
upon  the  state  as  well  as  the  Federal  courts. 
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Wak  Powek. — The  law  of  nations  imposes  the  only  limit  on  the  war  power 
of  the  United  States,  and  there  is  no  difference  in  this  respect  between  a 
foreign  and  a  civil  war. 

JuBiSDiCTiOK. — Collateral  Proceeding. — The  district  courts  of  the  United 
States  had  jurisdiction  of  a  proceeding,  under  the  act  of  1862,  for  the 
condemnation  and  sale  of  property  seized  under  said  act;  and  errors  in 
such  proceeding  cannot  ayail  against  a  judgment  therein,  in  a  collateral 
proceeding  in  a  state  court. 

APPEAL  from  the  Floyd  Circuit  Court. 

The  appellee,  who  was  the  plaintiff'  below,  sued  the  ap- 
pellant for  the  rent  of  part  of  a  lot  numbered  three,  in 
the  city  of  New  Albany.  He  averred  that  he  leased  the 
premises  to  appellant,  by  a  verbal  agreement,  from  month 
to  month,  at  the  rate  of  twenty  dollars  per  month,  from 
July  Ist,  1861.   The  suit  was  commenced  October  12th,  1863. 

The  appellant  answered  in  three  paragraphs.  The  first 
was  the  general  denial. 

The  second  paragraph  is  as  follows: — "The  defendant 
answers  the  complaint  of  the  plaintiff',  and  says  that  the 
plaintiff*  has  not  the  legal  capacity  to  sue  in  this  action,  in 
this,  that  from  the  first  day  of  January,  1862,  to  the  insti- 
tution of  this  action,  the  plaintiff*  has  been  a  citizen  of  the 
State  of  Tennessee,  and  has  been  durifig  all  said  time,  and 
now  is,  actively  engaged  in  levying  war  against  the  govern- 
ment of  the  United  States,  and  in  aiding,  abetting  and  up- 
holding the  present  rebellion  and  insurrection  against  the 
government  of  the  United  States,  and  has  been  during  aU 
said  time  a  colonel  in  the  army  of  the  so-called  Confederate 
States;  and  said  plaintiff  did  not,  within  sixty  days  after 
public  warning  and  proclamation,  duly  given  and  made  by 
the  President  of  the  United  States,  in  pursuance  of  an  act 
of  Congress  passed  July  17th,  1862,  entitled  "an  act  to  sup- 
press insurrection,  to  punish  treason  and  rebellion,  to  seize 
and  confiscate  the  property  of  rebels,  and  for  other  pur- 
poses," cease  to  aid,  countenance  and  abet  said  rebellion^ 
and  return  to  his  allegiance  to  the  United  States;  but  con- 
tinued during  all  said  period,  from  January  1st,  1862,  to  the 
present  time,  in  levying  war  against  the  government  of  the 
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United  States;  wherefore  the  defendant  prays  judgment." 
This  paragraph  was  filed  November  6th,  1864. 

The  third  paragraph  substantially  avers  that  appellant 
paid  to  appellee,  before  the  commencement  of  the  suit,  all 
the  rent  that  was  due  and  owing  from  him  to  appellee  for 
the  premises  described  in  the  complaint  up  to  April  80th, 
1863,  to  wit,  the  sum  of  two  hundred  dollars,  and  he 
pleads  this  payment  in  bar  of  so  much  of  the  appellee's 
demand;  and  as  to  the  residue,  he  avers  that  on  said  day 
the  said  premises  were  seized  by  the  United  States  marshal 
for  the  district  of  Indiana,  by  virtue  of  a  monition  directed 
to  him  out  of  the  District  Court  of  the  United  States  for 
the  district  of  Indiana,  which  required  him  to  seize  and 
take  the  same  into  custody,  and  upon  said  day,  and  in  the 
manner  aforesaid,  the  said  lease  was  determined,  and  he 
was  evicted  from  the  enjoyment  of  said  property  under  the 
provisions  thereof;  that  said  marshal  continued  in  the  pos- 
session of  said  property  until  November  4th,  1863,  when  a 
decree  was  rendered  in  said  District  Court  ordering  said 
premises  to  be  confiscated  and  forfeited  to  the  United 
States,  for  the  causes  set  out  in  the  preceding  paragraph; 
and  further  ordering  the  same  to  be  sold;  that  afterwards, 
in  the  same  month  and  year,  the  appellant  purchased  said 
premises,  under  said  decree  of  sale,  for  six  hundred  dollars, 
and  paid  the  marshal  therefor;  wherefore,  &c. 

A  certified  copy  of  the  proceedings  and  decree  of  said 
District  Court  was  filed  with,  and  made  a  part  of,  the  answer. 
Interrogatories  were  filed  with  the  answer. 

The  appellee  moved  the  court  to  strike  out  the  second 
paragraph,  for  the  reason  that  the  same  was  a  plea  of  mat- 
ter in  abatement,  and  did  not  precede  the  plea  in  bar.  The 
court  sustained  the  motion  over  appellant's  exception. 
The  appellee  then  demurred  to  the  third  paragraph  for  the 
fifth  statutory  cause,  and  he  also  moved  to  take  from  the 
files  the  interrogatories  accompanying  the  answers.  The 
demurrer  was  sustained  over  appellant's  exception,  and  the 
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motion  to  strike  out  the  interrogatories  was  also  sustained 
over  his  exception. 

There  was  a  trial  and  finding  for  the  appellee ;  a  motion  of 
appellant  for  a  new  trial  refused,  and  the  ruling  excepted  to. 

The  errors  assigned  arej  1.  Sustaining  motion  to  strike 
out  the  second  paragraph  of  answer.  2.  Sustaining  the 
demurrer  to  the  third  paragraph.  8.  Overruling  the  mo- 
tion for  a  new  trial. 

Gregory,  J. — The  second  paragraph  of  the  answer  was 
not  sworn  to,  and  it  can,  therefore,  only  be  sustained  on  the 
ground  that  it  is  in  bar,and  not  in  abatement.  This  para- 
graph is  in  bar  of  the  action,  by  force  of  the  act  of  Con- 
gress of  July  17th,  1862.  The  fifth  section  thereof  is  as  fol- 
lows : — 

"Sec.  5.  And  be  it  further  enadedj  That,  to  insure  the 
speedy  termination  of  the  present  rebellion,  it  shall  be  the 
duty  of  the  President  of  the  United  States  to  cause  the 
seizure  of  all  the  estate  and  property,  money,  stock8,-credit8, 
and  effects  of  the  persons  hereinafter  named  in  this  section, 
and  to  apply  and  use  the  same  and  the  proceeds  thereof  for 
the  support  of  the  army  of  the  United  States,  that  is  to 
say:  First.  Of  any  person  hereafter  acting  as  an  oflBicer 
of  the  army  or  navy  of  the  rebels  in  arms  against  the  gov- 
ernment of  the  United  States.  *  *  *  *  * 
Sixthly.*  Of  any  person  who,  owning  property  in  any  loyal 
State  or  Territory  of  the  United  States,  or  in  the  District  of 
Columbia,  shall  hereafter  assist  and  give  aid  and  comfort  to 
such  rebellion;  and  all  sales,  transfers,  or  conveyances  of 
any  such  property  shall  be  null  and  void ;  and  it  shall  be  a 
sufiicient  bar  to  any  suit  brought  by  such  person  for  the 
possession  or  the  use  of  such  property,  or  any  of  it,  to 
allege  and  prove  that  he  is  one  of  the  persons  described  in 
this  section."    12  U.  S.  Stat,  at  Large,  689. 

That  the  right  of  action  may  revive  at  the  termination 
of  the  rebellion,  is  no  objection  to  the  rule  that  such  pleas 
may  be  in  bar  of  the  action.    In  JBell  v.  Ckapman^  10  Johns. 


NOVEMBER  TERM,  1868. 


Knoefel  v.  WilliamB. 


183,  it  was  held  that  a  plea  of  alien  enemy,  commorant 
abroad,  was  properly  pleaded  in  bar,  although  the  court  say : 
''It  is  also  admitted  by  the  best  modem  authorities  on  the 
law  of  nations,  that  the  plea  of  alien  enemy  is  only  a  tem- 
porary bar  to  the  recovery  of  private  debts,  and  that  the 
right  of  action  returns  with  the  return  of  peace." 

It  is  objected  that  this  law  is  unconstitutional.  It  is 
argued  that  this  act  is  an  act  for  the  punishment  of  treason, 
and  that  it  deprives  the  person  implicated  of  a  trial  before 
the  punishment.  But  we  apprehend  that  confiscation  acts 
stand  on  a  much  broader  basis.  Congress  has  power  to 
"provide  for  the  common  defense  and  general  welfare  of 
the  United  States;"  *  *  *  a^  provide  for  calling  forth 
the  militia  to  execute  the  laws  of  the  Union,  suppress  in- 
surrections, and  repel  invasions;"  *  *  *  "and  to  make 
all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof.''  Const.  U. 
8.,  art.  1,  sec.  8.  The  act  in  question  is  clearly  within  the 
powers  thus  conferred  on  Congress. 

"A  civil  war,"  says  Vattel,  "  breaks  the  bands  of  society 
and  government,  or  at  least  suspends  their  force  and  efiect; 
it  produces  in  the  nation  two  independent  parties,  who  con- 
sider each  other  as  enemies,  and  acknowledge  no  common 
judge.  Those  two  parties,  therefore,  must  necessarily  be 
considered  as  constituting,  at  least  for  a  time,  two  separate 
bodies,  two  distinct  societies.  Having  no  common  superior 
to  judge  between  them,  they  stand  in  precisely  the  same 
predicament  as  two  nations  who  engage  in  a  contest  and 
have  recourse  to  arms." 

There  is  no  limit  on  the  war  power  of  the  United  States, 
except  such  only  as  is  imposed  by  the  law  of  nations.  And 
in  this  respect  tiiere  is  no  difierence  between  a  civil  and  a 
foreign  war.  Congress  has  as  much  power  to  "suppress 
insurrections"  as  to  "repel  invasions."  Resort  may  be  had 
to  any  means  known  and  recognized  by  the  laws  of  war. 
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It  has  been  held,  we  think  rightly,  that  this  act  is  binding 
upon  the  state,  no  less  than  upon  the  Federal  couils. 
Norris  v.  Doniphan^  3  Am.  Law  Reg.  (n.  s.)  471,  per  Bul- 
litt, J.,  decided  in  the  Kentucky  Court  of  Appeals. 

Did  the  court  err  in  sustaining  the  demurrer  to  the  third 
paragraph  of  the  answer?  This  turns  upon  the  validity  of 
the  judgment  of  the  District  Court.  In  The  Union  Insur- 
ance Co.  V.  United  States,  6  Wall.  (S.  C.)  759,  the  Supreme 
Court  of  the  United  States,  in  a  proceeding  "to  confiscate 
property  used  for  insurrectionary  purposes,"  under  the  act 
of  August  6th,  1861,  held  that  the  Circuit  Court  had  juris- 
diction, under  that  act,  of  proceedings  for  the  condemna- 
tion of  real  estate  or  property  on  land;  and  such  proceed- 
ings might  be  shaped  in  general  conformity  to  the  practice 
in  admiralty;  that  is  to  say,  they  may  be  in  the  form  and 
modes  analagous  to  those  used  in  admiralty.  But  issues  of 
fact,  on  the  demand  of  either  party,  must  be  tried  by  jury; 
such  cases  differing  from  cases  of  seizure  made  on  naviga- 
ble waters,  where  the  course  of  admiralty  may  be  strictly 
observed. 

The  provisions  of  the  act  under  which  the  property  in 
question  was  sold  are  as  follows : — 

"  Sec.  7.  And  be  it  further  enacted.  That  to  secure  the  con- 
demnation and  sale  of  any  of  such  property,  after  the  same 
shall  have  been  seized,  so  that  it  may  be  made  available  for 
the  purpose  aforesaid,  proceedings  in  rem  shall  be  instituted 
in  the  name  of  the  United  States  in  any  district  court 
thereof,  or  in  any  territorial  court,  or  in  the  United  States 
District  Court  for  the  District  of  Columbia,  within  which 
the  property  above  described,  or  any  part  thereof,  may  be 
found,  or  into  which  the  same,  if  movable,  may  firat  bo 
brought,  which  proceedings  shall  conform  as  nearly  as  may 
be  to  proceedings  in  admiralty  or  revenue  cases,  and  if 
said  property,  whether  real  or  personal,  shall  be  found  to 
have  belonged  to  a  person  engaged  in  rebellion,  or  who  has 
given  aid  or  comfort  thereto,  the  same  shall  be  condcmed 
as  enemies'  property,  and  become  the  property  of  the 
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XJnited  States,  and  may  be  disposed  of  as  the  court  shall 
decree,  and  the  proceeds  thereof  paid  into  the  treasury  of 
the  United  States  for  the  purposes  aforesaid. 

"Sec.  8.  And  be  it  further  enacted^  That  the  several 
courts  aforesaid  shall  have  power  to  make  such  orders, 
establish  such  forms  of  decree  and  sale,  and  direct  such 
deeds  and  conveyances  to  be  executed  and  delivered  by  the 
marshals  thereof  where  real  estate  shall  be  the  subject  of 
sale,  as  shall  fitly  and  efliciently  effect  the  purposes  of  this 
act,  and  vest  in  the  purchasers  of  such  property  good  and 
valid  titles  thereto."        ******* 

The  District  Court  had  jurisdiction  of  the  subject  matter 
of  the  suit.  The  judgment  is  not  void.  The  irregularities 
pointed  out  may  be  available  on  error,  but  do  not  sustain 
the  objection  to  the  validity  of  the  judgment  in  a  collateral 
proceeding. 

The  third  paragraph  of  the  answer  is  good,  and  the 
court  erred  in  sustaining  the  demurrer  thereto.  The  court 
also  erred  in  sustaining  the  motion  to  strike  out  the  inter- 
rogatories filed  with  the  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  overrule  the  motion  to  strike 
out  the  second,  and  to  overrule  the  demurrer  to  the  third 
paragraph  of  the  answer,  and  also  to  overrule  the  motion  to 
strike  out  the  interrogatories  filed  with  the  answer,  and  for 
farther  proceedings. 

jff.  Crawford^  X  H.  Stotsenburg  and  T.  M.  Browrtj  for  ap- 
pellant. 

T.  L.  Smith  and  M.  C.  Kerry  for  appellee. 


8  SUPREME  COURT  OP  INDIANA. 

Frank  and  Another  v,  Eessler  and  Wife. 


Frank  and  Another  v.  Kessler  and  Wife. 

OOKYETAKCB  FEOM  HusBAND  TO  WiFB. — Etidenee. — A  deed  of  conyeyanco 
of  real  estate  flrom  husband  to  wife,  though  Toid  in  law,  may  be  upheld 
by  a  court  of  equity,  whose  duty  it  is,  in  such  case,  to  inquire  into  the  cir- 
cumstances under  whioli  it  was  executed ;  in  which  inquiry  the  circum- 
stances of  the  husband  at  the  time  of  the  conveyance  constitute  an  im- 
portant element,  and  evidence  of  his  indeb£edness  at  that  time  is  admis- 
sible. 

Pkactice. — Joinder  of  Caiuet  of  Action. — A  claim  to  set  aside  a  conyeyance 
of  real  estate  from  husband  to  wife  for  firand  against  creditors,  may  be 
joined  with  a  claim  against  the  husband  arising  out  of  contract. 

Samk. — New  Trial. — ^That  the  finding  is  too  small,  in  an  action  upon  a  con- 
tract, is  embraced  in  the  fifth  statutory  cause  for  a  new  trial,  and  must 
be  assigned  in  the  motion  therefor,  in  order  to  present  the  question  on 
appeal  to  this  court. 

APPEAL  from  the  Putnam  Circuit  Court. 

Gregort,  J. — The  appellants  sued  the  appellees,  husband 
and  wife,  in  the  court  below,  to  recover  a  sum  due  from  the 
husband  to  them,  for  goods  sold  and  delivered,  and  to  set 
aside  a  conveyance  of  real  estate  from  the  husband  to  the 
wife,  on  the  ground  that  it  was  fraudulent  and  void  as  to 
creditors.  Trial  by  the  court;  finding  for  the  plaintiffs  for 
one  hundred  and  thirty-eight  dollars  as  against  Henry  Kess- 
ler.  The  court  further  found  that  the  conveyance  of  Henry 
Kessler  to  his  wife  Catharine,  for  the  land  mentioned  in  the 
complaint,  was  not  fraudulent  or  void. 

The  plaintiffs  moved  for  a  new  trial  on  the  grounds:  1. 
That  the  finding  was  contrary  to  the  evidence.  2.  That 
the  finding  was  contrary  to  the  law  and  evidence.  8.  That 
the  finding  is  not  supported  by  the  evidence.  4.  That  the 
court  erred  in  refusing  evidence  of  indebtedness  and  insol- 
vency of  Henry  Kessler,  a  bill  of  exceptions  of  which  was 
filed  and  made  a  part  of  the  record.  The  motion  was  over- 
ruled. The  plaintiffs  took  their  bill  of  exceptions,  setting 
out  the  evidence  and  the  ofter  to  prove  the  indebtedness  of 
the  husband  at  the  time  he  made  the  conveyance  to  the 
wife. 
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It  is  claimed  by  the  appellants  that  the  finding  against 
Henry  Kessler  was  too  small.  By  the  code,  this  is  made 
the  fifth  cause  for  a  new  trial,  and  was  not  embraced  in  the 
plaintiife'  motion  therefor.    2  G.  &  H.,  p.  212,  sec.  352,  cl.  5. 

The  deed  from  the  husband  to  the  wife  was  void  in  law, 
but  would  be  upheld  by  a  court  of  equity,  under  certain 
circumstances.  Fritz  v.  Friiz^  23  Ind.  388 ;  Shepard  v.  Shep- 
ardy  7  Johns.  Ch.  57. 

It  was  the  duty  of  the  court  below  to  inquire  into  the 
circumstances  under  which  the  deed  was  executed.  An 
important  element  in  this  inquiry  was  the  circumstances  of 
the  husband  at  the  time  of  the  conveyance.  Although  at 
law  this  conveyance  was  not  in  the  way  of  the  plaintiffs  in 
making  their  money  on  execution,  still  it  was  a  cloud  that 
they  had  the  right  to  remove,  and  is  within  the  provision 
of  the  code,  that  "  the  plaintift'  may  join  such  other  mat- 
ters in  his  complaint  as  may  be  necessary  for  a  complete 
remedy,  and  a  speedy  satisfaction  of  his  judgment."  2  G. 
&  H.,  p.  99,  sec.  72. 

The  judgment  is  reversed,  as  to  Catharine. Kessler,  with 
costs,  and  the  cause  remanded,  with  directions  to  grant  a 
new  trial,  as  to  Catharine  Kessler,  and  for  further  proceed- 
ings. The  judgment,  as  to  Henry  Kessler,  is  affirmed,  with 
costs. 

F.  T,  BrowTiy  for  appellants. 

J.  J.  Smiley  and  W.  Neffj  for  appellees. 


McCoRD  and  Another  v.  Cooper. 

Ckattei.  Mortgage. — RegUtry. — The  registry  of  a  chattel  mortgage,  de- 
aeribing  the  property  as  "three  yoke  of  oxen/'  cannot  charge  with  notice 
a  Bttbseqaeni  bona  fide  purchaser  from  a  third  person;  nor  would  actual 
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knowledge  of  the  contents  of  the  mortgage  be  sufficient  to  put  such  a 
purchaser  on  inquiry. 
Same. — Queri/,  whether  registry  has  any  further  effect  than  that  of  con- 
structiyo  notice  of  the  contents  of  the  instrument  as  registered. 

APPEAL  from  the  Howard  Circuit  Court. 

Frazer,  J. — This  was  replevin  for  four  oxen.  The  an- 
swer averred  that  the  only  right  of  possession  of  the  plain- 
tiff to  the  property  arose  as  follows: — ^That  in  February, 
1865,  one  Waltere  owned  the  oxen,  and  then  executed  a 
chattel  mortgage  to  the  plaintiffs  to  secure  a  debt  due  to 
them,  in  which  mortgage  the  oxen  in  controversy  were 
meant  to  be  included,  with  other  property,  and  were  de- 
scribed, with  another  pair  of  oxen,  thus:  "three  yoke  of 
oxen ;"  which  mortgage  was  duly  recorded ;  that  the  prop- 
erty remained  in  the  possession  and  exclusive  control  of 
Walters,  with  the  knowledge  of  the  plaintiffs,  until  eight 
months  after  the  debt  was  due,  when  Walters,  for  a  valu- 
able consideration,  sold  and  delivered  said  property  to  two 
parties,  w^o  had  no  notice  that  the  property  was  affected 
by  the  mortgage.  They,  for  a  valuable  consideration,  sold 
and  delivered  the  property  to  another,  he  to  another,  and 
he  to  another,  who,  before  the  commencement  of  the  suit, 
for  value,  sold  and  delivered  the  property  to  the  defendant; 
all  of  said  successive  purchasers  being  ignorant  that  the 
property  was  incumbered  by  the  mortgage,  though  each 
made  diligent  inquiry.  A  demurrer  to  this  answer  was 
overruled,  and  upon  this  arises  the  only  question  here. 

The  question  presented  is,  whether  the  registry  of  the 
chattel  mortgage,  describing  the  property  as  stated,  was 
notice  to  a  subsequent  bona  fde  purchaser.  It  is  very  clear 
that  the  mortgage  contained  no  such  description  of  the 
oxen  as  would  enable  any  one  to  identify  them;  nay, 
the  description  given  would  not  even  aid  in  distinguishing 
them  from  any  other  oxen.  It  was  almost  as  indefinite  as 
it  was  possible  to  make  it.  For  all  practical  purposes,  as 
notice,  it  would  have  been  quite  as  well  to  have  used  the 
phrase  ^'  six  head  of  cattle.^'    In  either  case,  any  one  acta- 
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ally  seeing  the  registry  would  find  nothing  to  inform  him 
that  the  property  in  controversy  was  meant;  and  if  it  was 
in  the  apparent  ownership  of  a  stranger,  as  was  here  the 
fact,  he  would  perceive  nothing  whatever  to  arouse  any  sus- 
picion that  these,  rather  than  any  other  property  of  the 
same  general  class,  were  intended  to  be  incumbered. 

We  all  agree  that  actual  knowledge  of  the  contents  of 
this  mortgage  would  not  have  been  sufficient  to  put  a  pur- 
chaser from  a  third  person  on  inquiry.  But  the  question  is 
as  to  the  effect  of  the  mere  registry  as  constructive  notice. 
That  it  has  the  effect  of  constructive  notice  of  the  contents 
of  the  instrument  as  registered,  is  very  plain.  Has  it  any 
further  effect?  Does  the  registry  put  a  purchaser  upon 
inquiry,  as  where  ho  has  actual  knowledge  of  the  contents 
of  the  instrument?  Frost  v.  Beekmaiiy  1  Johns.  Ch.  288, 
and  Jennings^  Lessee  v.  Wood,  20  Ohio,  261,  are  instruc- 
tive cases  upon  that  question.  The  case  before  us  does  not, 
however,  demand  any  opinion  upon  that  question.  If  an 
actual  knowledge  of  the  contents  of  the  mortgage  would 
not  have  been  sufficient  to  charge  the  defendant  with  notice, 
surely  the  mere  registry  would  not. 

The  judgment  is  affirmed,  with  costs. 

C.  N.  Pollard  and  D.  H.  Bainetty  for  appellants. 

J.  W.  Cooper  and  B.  F,  Davis,  for  appellee. 


Earl,  Guardian,  v.  Dresser,  Guardian. 

QvABDiAN  AND  Ward. — Foreign  and  Resident  Guardians. — By  the  common 
law,  letters  of  guardianship  are  local  to  the  jurisdiction  in  which  they 
arc  granted,  and  a  guardian  of  the  person  and  estate  of  a  minor  cannot, 
by  virtue  of  his  letters  granted  by  a  proper  court  in  another  state  where 
ho  and  the  ward  are  domiciled,  claim  as  a  legal  right  to  recoTer  money 
belonging  to  the  ward  in  the  hands  of  a  guardian  of  the  estate  of  suoh 
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ward  resident  in  this  State.  Bat  the  Court  of  Common  Pleas,  possesMiig 
general  chancery  jurisdiction  in  such  cases,  and  having  jurisdiction  of 
the  resident  guardian  and  the  funds  in  his  hands  belonging  to  the  ward, 
has  power  to  order  that  such  funds  be  transmitted  or  paid  over  to  tho 
guardian  in  another  state  where  the  ward  is  domiciled. 

Same. — StaiuU. — Section  107  of  chapter  85,  Revised  Statutes  1848,  author- 
izing the  court  having  jurisdiction  to  make  such  order  respecting  the  de- 
livery and  payment  of  property  and  moneys  to  the  non-resident  guardi- 
ans of  non-resident  wards  as  to  the  court  may  seem  just  and  right,  was 
but  declaratory  of  what  the  law  was  in  that  respect  before  its  enactment. 

Same. — Judicial  Discretion, — The  question  of  tho  exercise  of  this  power  is 
addressed  to  the  sonnd  judicial  discretion  of  the  court,  to  be  determined 
upon  principles  of  comity,  equity  and  justice;  and  where  it  appears  for 
the  best  interest  of  the  ward,  and  it  does  not  appear  that  any  principle 
of  public  policy  will  be  violated,  or  the  legal  rights  of  any  of  our  citizens 
injured  or  impaired,  the  court  should  grant  the  order. 

PsACTicE. — Bill  of  Exceptions. — A  memorandum  attached  to  a  bill  of  cxce^K 
tioDs,  and  signed  by  the  adverse  party,  acknowledging  that  tho  bill  is 
connect,  and  agreeing  that  it  may  be  signed  by  the  judge  as  of  date  of 
filing,  is  not  a  waiver  of  the  question  of  time.  It  will  be  presumed  to 
have  been  so  signed,  but  where  that  date  is  after  the  time  limited  by  the 
court,  the  bill  is  not  properly  in  the  record. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Elliott,  J. — ^Henry  11.  Dresser,  as  guardian  of  his  infant 
son,  Earl  H.  Dresser,  appointed  by  the  probate  court  of  the 
county  of  Hillsdale,  in  the  State  of  Michigan,  filed  a  peti- 
tion in  the  Court  of  Common  Pleas  of  Tippecanoe  county, 
in  this  State,  alleging  that  Henry  Earl  had  been  appointed 
guardian  of  the  estate  of  said  ward  by  the  last  named 
court,  and,  as  such,  had  received  from  the  estate  of  the 
grandfather  of  said  ward  $5,000  in  money  belonging  to  the 
latter,  and  praying  that  said  Earl  might-  be  compelled  to 
account  for  the  money  in  his  hands,  and  required  to  pay 
the  same  over  to  the  petitioner,  as  the  guardian  of  the  per- 
son and  estate  of  said  ward  in  the  State  of  Michigan,  where 
he  and  the  ward  both  reside. 

A  demurrer  was  filed  to  the  petition,  for  the  want  of  suf- 
ficient facts,  which  the  court  overruled,  and  on  the  final 
hearing  found  that  there  remained  in  the  hands  of  said  Earl, 
as  such  guardian,  belonging  to  said  ward,  after  paying  the 
costs  and  expenses  of  his  guardianship  and  the  costs  of  this 
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suit,  the  sum  of  $2,419. 75,  "  and  that  it  would  be  to  the 
interest  of  said  ward  to  transfer  said  fund  to  the  control 
and  custody  of  his  guardian  in  the  State  of  Michigan/'  An 
order  was  thereupon  rendered,  directing  Earl  to  pay  into 
court  the  balance  so  found  remaining  in  his  hands,  and  that 
the  clerk  thereupon  pay  the  same  over  to  "said  Henry  H. 
Dresser,  the  guardian  of  said  minor  in  the  State  of  Michi- 
gan."   From  this  order  Earl  appeals  to  this  court. 

Errors  are  assigned  upon  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the  petition,  and  also  in  overruling 
a  motion  for  a  new  trial.  The  questions  discussed,  arising 
upon  the  motion  for  a  new  trial,  were  attempted  to  be  saved 
by  a  bill  of  exceptions,  which,  however,  was  not  filed 
within  the  time  limited  by  the  court,  and,  therefore,  is  not 
properly  in  the  record.  At  the  close  of  the  proceedings, 
on  the  16th  of  July,  1867,  the  court,  by  special  leave,  gave 
the  appellant  twenty  days  in  which  to  prepare  and  present 
his  bill  of  exceptions.  The  bill  was  filed  on  the  15th  of 
August,  1867.    At  its  close  is  the  following  memorandum: 

"The  foregoing  bill  of  exceptions  we  have  examined  and 
find  correct,  and  may  be  signed  by  the  judge  as  of  date 
of  filing. 

[Signed,]  .      "J,  M.  Dresseb, 

"J.  M.  Labue, 

"Atty's  for  PFff." 
It  is  not  claimed  by  the  appellant  that  the  bill  of  excep- 
tions was  presented  to  the  judge  within  the  twenty  days 
limited  by  the  court,  but  it  is  contended  that  the  memoran- 
dum copied  above  is  a  waiver  of  the  time,  and,  therefore, 
that  it  is  properly  in  the  record.  We  do  not  so  construe 
the  memorandum.  If  it  was  intended  to  waive  the  ques- 
tion as  to  the  time  of  filing,  and  agree  that  the  bill  should 
be  considered  as  a  part  of  the  record,  that  intention  might 
have  been  clearly  expressed  in  a  few  words;  but  the  mem- 
orandum seems  to  have  been  carefully  worded  to  avoid 
such  a  conclusion.  It  acknowledges  that  the  bill  is  correct, 
and  agrees  that  it  "may  be  signed  by  the  judge  as  of  the 
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date  of  filing."  The  presumption  is  that  it  was  so  signed, 
but  the  date  is  after  the  time  limited  by  the  court,  and  we 
do  not  think  the  language  of  the  agreement  can  be  fiairly 
construed  into  a  waiver  of  the  question  of  time. 

The  only  question,  then,  presented  by  the  record,  is  that 
arising  upon  the  demurrer  to  the  petition.  It  is  objected 
to  the  petition  that  it  treats  the  right  of  the  appellee  to 
recover  the  fund  as  one  stricii  juris^  and  inherent  in  him  as 
foreign  guardiau,  where  the  ward  is  domiciled,  independent 
of  the  interest  of  the  ward.  Without  deciding  that  the 
objection,  if  true,  would  necessarily  render  the  petition  bad 
on  demurrer,  it  is  sufficient  to  say  that  we  do  not  regard  it 
as  asserting  such  an  absolue  right.  It  is  not  a  complaint  in 
the  usual  form  against  Earl  as  a  defendant,  nor  docs  it  de- 
mand judgment  against  him  as  in  an  ordinary  adversary 
suit  on  a  money  demand.  It  is  in  form  a  petition  addressed 
to  the  court,  representing  that  the  petitioner  is  the  father 
and  duly  appointed  guardian  of  the  ward,  who  is  an  infant 
under  the  age  of  fourteen  years,  being  one  of  the  heirs  at 
law  of  Mary  A.  Dresser,  deceased,  who  was  a  wife  of  the 
petitioner,  and  one  of  the  legatees  of  the  will  of  James 
Earl,  deceased,  late  of  Tippecanoe  county,  Indiana;  that 
the  ward  resides  with  his  said  father,  in  the  county  of  Hills- 
dale, in  the  State  of  Michigan;  that  on  the  24th  of  ^nu- 
ary,  1867,  the  petitioner  was  duly  appointed  guardian  of  the 
person  and  estate  of  the  ward  by  the  probate  court  of  said 
county  of  Hillsdale,  in  Michigan;  that  he  executed  a  bond 
in  the  sum  of  $9,500,  with  sureties  to  the  acceptance  and 
approval  of  that  court,  and  took  upon  himself  the  duties 
and  responsibilities  of  said  guardianship.  A  copy  of  his 
letters  and  bond  are  made  a  part  of  the  petition.  The  con- 
dition of  the  bond  contains  this  clause :  "  This  bond  is 
given  to  secure  property  due  said  minor  in  Tippecanoe 
county,  Indiana."  The  petition  further  represents  that  the 
ward  was  not  the  owner  of  any  other  personal  estate  than 
his  interest  in  the  legacy  due  his  deceased  mother  by  the 
will  of  James  Earl,  deceased;  that  Henry  Earl  had  been  ap- 
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pointed  guardian  of  the  estate  of  said  ward  by  the  Court  of 
Common  Pleas  of  Tippecanoe  county,  Indiana,  and  as  such 
had  received  a  large  sum,  to  wit,  $5,000  belonging  to  said 
ward  on  account  of  the  legacy  from  James  Earl  to  his 
mother.  It  alleges  a  demand  of  Earl,  and  a  refusal  by  him 
to  account,  and  prays  that  he  may  be  required  to  render  an 
account  of  the  funds  in  his  hands  belonging  to  the  ward, 
"and  that  he  be  ordered  to  pay  the  same  over  to  the  peti- 
tioner as  such  guardian." 

K  the  Court  of  Common  Pleas  had  jurisdiction,  and 
possessed  the  power  to  make  the  order  requiring  the 
money  to  be  paid  over  to  the  guardian  appointed  in  the 
State  of  Michigan,  where  the  ward  is  domiciled,  then  the 
demurrer  was  correctly  overruled,  and  the  order  of  the  court 
is  valid.  That,  by  the  common  law,  letters  of  guardianship 
are  local  to  the  jurisdiction  in  which  they  are  granted,  must 
be  conceded.  Speaking  on  this  subject.  Justice  Story,  in 
his  Conflict  of  Laws,  says: — "There  is  no  question  what- 
soever, that,  according  to  the  doctrine  of  common  law,  the 
rights  of  foreign  guardians  are  not  admitted  over  immov- 
able property,  situate  in  other  countries.  Those  rights  are 
deemed  to  be  strictly  territorial ;  and  are  not  recognized  as 
having  any  influence  upon  such  property  in.  other  countries 
whose  systems  of  jurisprudence  embrace  different  regula- 
tions, and  require  difterent  duties  and  arrangements.  *  * 
The  same  rule  is  applied  by  the  common  law  to  movable 
property,  and  has  been  fully  recognized  both  in  England 
and  America.  No  foreign  guardian  can,  virtute  officii,  exer- 
cise any  rights,  or  powers,  or  functions  over  movable  prop- 
erty situate  in  a  foreign  state.  Few  decisions  upon  the 
point  are  to  be  found  in  the  English  or  American  authorities, 
probably  because  the  principle  has  always  been  taken  to 
be  unquestionable,  founded  upon  the  close  analogy  of  the 
case  of  foreign  executors  and  administrators." 

It  follows  that  Dresser  cannot,  by  virtue  of  his  letters  of 
guardianship,  granted  by  the  proper  court  in  the  State  of 
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Michigan,  where  both  he  and  the  ward  are  domiciled,  claim 
to  recover  the  money  in  the  hands  of  the  resident  guardian 
here,  as  a  legal  right,  because  the  letters  granted  in  Michi- 
gan confer  no  such  extra-territorial  power. 

But  the  question  is,  had  the  Court  of  Common  Pleas, 
possessing,  as  it  does,  general  chancery  jurisdiction  in  such 
cases,  and  having  jurisdiction  over  the  resident  guardian 
and  the  funds  in  his  hands  belonging  to  the  ward,  the 
power  to  order  the  funds  transmitted  or  paid  over  to  the 
guardian  in  Michigan,  where  the  ward  is  domiciled  ? 

The  revised  statutes  of  1843  contained  a  provision  au- 
thorizing the  court  having  jurisdiction  to  make  such  order 
respecting  the  delivery  and  payment  of  property  and 
moneys  to  the  non-resident  guardians  of  non-resident 
wards  as  to  the  court  may  seem  just  and  right.  Code  of 
1848,  p.  612,  sec.  107.  No  such  provision,  however,  is 
found  in  the  revision  of  1852,  or  in  any  subsequent  act;  but 
it  is  claimed  by  the  appellee's  counsel  that  the  provision  in 
the  code  of  1848  is  continued  in  force  by  section  802  of  the 
code  of  1852.  We  need  not  determine  that  question,  as  wc 
are  clear  in  the  opinion  that  the  same  power  is  possessed  by 
courts  of  equity  under  the  common  law,  and  the  statute  of 
1848,  in  that  respect,  was  but  declaratory  of  what  the  law 
was  before  its  enactment. 

The  rule  on  the  subject  must  necessarily  be  the  same  as 
that  relating  to  executors  and  administrators  of  foreign 
countries,  as  it  is,  in  both  cases,  a  question  of  c6mity.  In 
Harvey  v.  Richards^  1  Mason,  380,  where  the  law  on  the 
subject  is  elaborately  discussed,  Justice  Story  says: — ^**A 
court  of  equity  has  jurisdiction  to  decree  an  account  and 
distribution,  according  to  the  lex  domicilii  of  the  estate  of  a 
deceased  person  domiciled  abroad,  which  has  been  collected 
under  an  administration  granted  here.  But  whether  it  will 
proceed  to  decree  such  account  and  distribution,  or  direct 
such  assets  to  be  remitted,  to  be  distributed  by  a  foreign 
tribunal,  depends  upon  the  circumstances  of  the  case." 
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See,  also,  note  to  §  504  a,  of  Story's  Conflict  of  Laws,  ed. 
by  Redfield. 

The  question  here  is  one  involving  the  doctrine  of  na- 
tional comity,  growing  out  of  the  conflict  of  independent 
jurisdictions.  It  is  a  question  addressed  to  the  sound  judi- 
cial discretion  of  the  court,  to  be  determined  upon  princi- 
ples of  comity,  equity  and  justice.  If  it  appeared,  from 
the  facts  of  the  case,  that  any  principle  of  public  policy 
would  be  violated,  or  that  the  legal  rights  of  any  of  our 
own  citizens  would  be  injured  or  impaired  by  the  transmis- 
sion of  the  fund  to  the  foreign  guardian,  it  would  undoubt- 
edly be  right  to  retain  it  here.  But  it  does  not  appear  that 
any  such  consequences  would  result  from  its  transmission. 
Dresser,  the  foreign  guardian,  is  the  father  of  the  ward. 
The  domicil  of  the  father  is  the  legal  domicil  of  the  ward, 
his  infant  child,  and  they  are  both  domiciled  in  the  State 
of  Michigan. 

The  father  is  the  natural  guardian,  and,  independent  of 
his  letters  of  guardianship — if  not  morally  or  otherwise 
incapacitated — ^has  the  right  to  the  custody,  care  and  edu- 
cation of  his  infant  child,  and  would  be  quite  as  likely  to 
consult  its  interests  in  the  disposition  or  investment  of  the 
fund  as  a  stranger  or  one  more  remotely  related.  Dresser 
was  appointed  guardian  of  the  person  and  estate  of  the 
ward  by  the  proper  probate  court  of  the  county  of  his 
domicil,  in  Michigan,  and  gave  bond,  as  appears,  w^ith 
special  reference  to  this  fund.  The  bond  was  approved  by 
the  court  where  it  was  given,  its  penalty  is  ample,  and  we 
must  presume  that  the  court  here,  in  granting  the  order, 
was  satisfied  of  the  sufliciency  of  the  sureties. 

Under  such  circumstances,  it  seems  evident  that  the  best 
interests  of  the  ward,  as  well  as  the  principles  of  justice 
and  fair  comity,  demand  that  the  fund  should  be  paid  over 
to  the  foreign  guardian.  The  power  of  the  courts  of  this 
State  to  make  such  orders  is  clearly  recognized  in  Warren 
V.  Hofer,  13  Ind.  167. 
Vol.  XXX.— 2 
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We  think  the  court  did  not  err,  either  in  overruling  the 
demurrer  to  the  petition  or  in  granting  the  order.  The 
judgment  must,  therefore,  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

Z.  Baird  and  J.  D,  Oongar^  for  appellant. 

J.  M.  La  Rue  and  J.  3L  Dresser^  for  appellee. 


Labbimore  r.  Williams. 

Nsw  Tbial. — Surprise. — Motion  by  plaintiff  for  a  new  trial,  on  the  groand 
of  surprise,  which  ordinary  prudence  could  not  have  guarded  against. 
In  support  of  (he  motion,  the  plaintiff  filed  his  own  aCidavit,  setting 
forth  that  certain  testimony  of  the  defendant,  which  plaintiff  had  not 
expected,  and  by  which  ho  was  surprised,  was  untrue;  that  ho  did  not 
know  of  any  evidence  by  which  to  contradict  such  testimony  till  after 
▼erdiot,  when  he  was  informed,  for  the  first  time,  of  the  true  state  of  the 
facts  and  the  falsity  of  such  testimony,  by  a  third  person,  whose  aindo- 
▼it  he  also  filed,  which  set  forth  facts,  not  contradictory  of  such  testi- 
mony, but  going  to  ayoid  it. 

Heldf  that  these  affidavits  did  not  show  such  grounds  of  surprise  as  entitled     , 
the  plaintiff  to  a  new  trial. 

Same. — Newly  Discovered  Evidence. — Where  the  evidence  given  on  the  trial 
is  not  in  the  record,  this  court  cannot  say  there  was  error  in  refusing  to 
grant  a  new  trial  on  the  ground  of  newly  discovered  evidence,  though 
the  affidavits  in  support  of  the  motion  be  otherwise  sufficient;  for  it  can- 
not know  how  far  the  alleged  newly  discovered  evidence  would  be  merely 
cumulative. 

Sake. — As  of  Right. — A  new  trial  cannot  be  claimed  without  cause  shown, 
under  section  601  of  the  code,  in  an  action  to  recover  damages  for  ob- 
structing an  alleged  easement. 

APPEAL  from  the  Fayette  Circuit  Court. 

Elliott,  J. — ^larrimore,  the  appellant,  sued  Williams  for 
closing  up  and  obstructing  a  private  way  from  his  land  over 
the  land  of  Williams  to  a  public  highway. 

The  complaint  is  in  two  paragraphs.  The  first  alleges 
that  the  plaintifi'^s  vendor  purchased  the  private  way,  being 
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eevonty-three  rods  in  length,  of  WilHams,  in  1883,  ever 
since  which  time  it  bad  been  opened  and  used,  as  appurte- 
nant to  the  plaintiff's  land,  until  1866,  when  it  was  ob- 
Btrocted  and  closed  up  by  Williams. 

The  second  paragraph  is  the  same  as  the  first,  except  that 
it  claims  the  right  to  the  way  by  prescription,  by  its  con- 
tinued and  uninterrupted  use,  under  a  claim  of  right,  for 
more  than  twenty  years. 

The  complaint  concludes  with  a  prayer  for  judgment  for 
one  thoasand  dollars  damages,  and  that  said  way  be  opened, 
and  for  general  relief. 

Answer,  the  general  denial.  Trial,  and  verdict  for  the 
defendant.  Motion  for  a  new  trial  overruled,  and  judg- 
ment. The  questions  in  the  case  arise  on  the  refusal  of  the 
court  to  grant  a  new  trial.  Among  the  causes  presented 
for  a  new  trial  are  the  following: — 

"8.  Because  the  plaintiff  was  surprised  and  injured  by 
the  testimony  of  the  defendant,  in  a  matter  which  ordinary 
prudence  on  the  part  of  the  plaintiff  could  not  guard 
against;  in  this,  that  the  defendant  swore  to  a  contract  con- 
cerning the  opening  and  closing  of  the  road  in  controversy, 
which  was  untrue,  and  was  never  heard  of  by  the  plaintiff" 
before  said  testimony  was  given. 

"4.  Newly  discovered  evidence,  material  for  the  plain- 
tiff, and  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial." 

In  support  of  these  causes  the  appellant  filed  the  affida- 
vits of  himself  and  one  Abigail  Winborough.  It  is  stated 
in  the  appellant's  affidavit,  that  after  he  had  closed  his  evi- 
dence, Williams  was  sworn,  and  testified  in  his  own  behalf, 
that  he  and  Allen  V.  Larrimore,  the  appellant's  father, 
made  a  contract  by  which  the  way  in  controversy  was  to 
be  opened  from  the  land  now  owned  by  the  appellant,  over 
the  laud  of  said  Williams,  to  the  Everton  road,  and  that 
said  Allen  V.  Larrimore  was  to  open  and  keep  open  a  road 
running  over  his  own  land,  past  his  house,  and  thence  east- 
wardly  over  the  land  then  owned  by  Barak  Plummer,  to 
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Wilson  creek;  that  he,  said  Williams,  afterwards,  in  1846, 
purchased  the  land  of  said  Flummer,  when  said  Larrimore 
closed  up  the  last  named  road  running  north  from  Wil- 
liams' land  through  the  land  of  Larrimore,  thereby  viola- 
ting said  contract ;  that  he,  Williams,  therefore  considered 
that  he  had  the  right  to  close  up  the  way  through  his  own 
land  to  the  Everton  road;  that  the  jury,  as  he  is  informed, 
believing  the  evidence  of  Williams,  found  for  him,  when 
in  fact  there  was  no  such  contract,  "as  the  affiant  believes,** 
and  if  there  was,  that  said  Allen  Y.  Larrimore  did  not 
close  up  the  road  or  way  through  his  land,  as  sworn  by  the 
defendant,  but  that  the  defendant  closed  up  said  way  on 
the  Flummer  land  after  he  became  the  owner  thereof,  some 
five  years  before  said  Allen  V.  Larrimore  closed  up  the  way 
running  over  his  land ;  that  the  affiant  had  not  looked  for 
or  expected  any  such  evidence  as  that  given  by  the  defend- 
ant, and  that  he  was  completely  surprised  thereby,  and  that 
he  did  not  then  know  of  any  evidence  by  which  he  could 
contradict  the  same,  and  did  not  discover  any  such  evidence 
until  after  the  return  of  the  verdict;  that  on  his  return 
home  he  informed  some  of  his  friends  and  members  of  his 
father's  family  what  the  defendant  had  testified  to  on  said 
trial,  and  was  then  informed,  for  the  first  time,  by  Abigail 
Winborough,  his  sister,  of  the  true  state  of  the  facts  and 
of  the  falsity  of  the  matters  testified  to  by  the  defendant 

Abigail  Winborough  swears  that  after  Williams  bought 
the  Flummer  land,  he  closed  up  the  road  passing  through 
it  to  Wilson  creek,  against  the  will  and  without  the  consent 
of  her  father,  Allen  Y.  Larrimore,  and  that  the  latter,  some 
five  or  six  years  afterwards,  closed  up  that  part  of  said  way 
passing  over  his  land,. because,  as  the  defendant  had  pre- 
viously closed  it  up  on  the  Flummer  land,  it  was  no  longer 
of  any  benefit  for  through  travel ;  that  her  father  always 
claimed  the  road  from  his  farm  to  the  Everton  road  as  a 
matter  of  right,  and  not  by  the  consent  alone  of  Williams, 
and  that  she  knows  of  the  uninterrupted  ose  thereof,  as 
now  located,  for  upwards  of  thirty  years. 
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The  motion  for  a  new  trial  for  the  causes  assigned  being 
overruled,  tho  appellant  thereupon  moved  the  court  for  a 
new  trial  under  section  601  of  the  code,  as  of  right,  and 
without  cause,  upon  tho  payment  of  all  the  costs  in  the 
case,  which  ho  then  offered  to  pay  as  the  court  should 
direct.  This  motion  was  also  overruled,  and  the  ruling  as- 
signed for  error. 

Tho  ruling  of  the  court  upon  the  motion  for  a  new  trial 
for  cause  will  be  first  examined.  The  affidavit  of  the  ap- 
pellant is  intended  to  sustain  the  motion  for  a  new  trial,  on 
the  ground  of  surprise,  on  tho  trial,  which  ordinary  pru- 
dence could  not  have  guarded  against,  and  also  on  account 
of  newly  discovered  evidence.  The  ground  of  surprise 
stated  is,  that  Williams  testified  on  the  trial  that  it  was  a 
part  of  the  contract  by  which  he  was  to  leave  the  way  open 
through  his  land  from  the  appellant's  land,  then  owned  by 
Allen  V.  Larrimore,  to  the  Everton  road,  that  Larrimore 
was  to  leave  a  way  open  from  the  south  line  of  his  land, 
passing  his  house,  thence  castwardly  to  the  Plumraer  land, 
&c.,  aud  that  Larrimore  subsequently  closed  up  the  way 
through  his  land,  and  alleges  that  no  such  agreement  was 
ever  made.  The  affidavit,  however,  of  Mrs.  Winborough 
does  not  sustain  the  statements  of  Larrimore.  She  does 
not  deny,  but  impliedly  admits,  that  such  an  agreement  was 
made,  but  swears  that  Williams  first  violated  it,  by  closing 
up  the  way  on  the  Plummer  land,  after  he  became  the 
owner  of  it,  and  thereby  destroyed  it  as  a  way  for  through 
travel,  after  which  Larrimore  closed  it  up  on  his  land. 
These  facts,  if  material  to  the  case,  would  not  contradict 
tho  statements  of  Williams,  but  would  go  to  avoid  them, 
which  is  properly  new  evidence.  It  may  be  remarked,  in 
this  connection,  that  the  agreement  of  Larrimore,  as  sworn 
to  by  Williams,*  only  extended  to  the  way  through  Larri- 
more's  land.  Neither  of  them,  at  that  time,  owned  the 
Plummer  land,  and  had  no  power,  therefore,  to  control  the 
road  way  through  it.  Wiliiams'  land  lay  south  of  Larri- 
more's,  and  when  he  subsequently  purchase^  the  Plununer 
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land,  the  way  over  Larrimore's  land  became  important  to 
him  as  a  road  from  one  of  his  tracts  to  the  other. 

The  affidavits  do  not  show  such  grounds  of  surprise  as 
entitles  the  appellant  to  a  new  trial.  Nor  can  we  say  that 
the  court  erred  in  refusing  a  new  trial  on  the  ground  of 
newly  discovered  evidence.  If  the  affidavits  were  other- 
wise sufficient,  which  we  do  not  decide,  the  evidence  given 
on  the  trial  is  not  in  the  record,  and  we  cannot,  therefore, 
know  how  far  the  alleged  newly  discovered  evidence  would 
be  merely  cumulative.  Swift  v.  Wakeniany  9  Ind.  552; 
Towmend  v.  The  State,  13  Ind.  357;  0' Brian  v.  The  State, 
14  Ind.  469. 

The  appellant  was  not  entitled  to  a  new  trial,  as  a  matter 
of  right  and  without  cause,  under  section  601  of  the  code. 
This  is  not  an  action  to  recover  the  possession  of  land,  but 
to  recover  damages  for  obstructing  an  alleged  easement. 

The  judgment  is  affirmed,  with  costs. 

J.  S.  Heidy  T,  B.  Adams.and  F,  Berry ,  for  appellant. 

J,  C.  Mcintosh,  for  appellee. 


Armstrong  i\  Cook. 

PR0MIR80RT  NoTB. — Fraudulent  Perversion  of. — Where  a  note  payable  in 
bank  is  indorsed  upon  tUe  representation  of  the  payee  that,  if  it  bo  made 
and  BO  indorsed,  he  wiU  have  it  discounted  at  a  certain  bank,  with 
which  ho  falsely  pretends  to  be  negotiating  for  that  purpose,  and  with 
the  proceeds  take  up  a  matured  note  given  by  the  same  maker  to  the  same 
payee,  but  the  payee,  instead  of  having  it  so  discounted,  retains  it  in  his 
own  possession,  there  is  a  want  of  consideration  to  support  it  against  the 
indorser  in  the  hands  of  the  payee. 

Same. — Co-Surctt/. — Contribution. — ^Where  a  note  payable  in  bank  is  in- 
dorsed with  the  understanding  that  the  payee  will  also  indorso  it  for  the 
purpose  of  havin*;  it  discounted  to  raise  money  for  the  benefit  of  the 
maker,  there  results  between  the  indorser  and  payee  the  relation  of  co- 
sureties, with  liability  to  contribution. 


NOVEMBER  TERM,  1868.  28 

ArmBtrong  «.  Cook. 

8ajcb. — P  eading. — Demand, — Noiiee. — In  a  suit  against  the  indorser  of  a 
note  payable  in  bank,  the  allegations  of  demand  and  notice  of  non-paj- 
ment  must  be  ayerments  of  such  facts  as  constitute  proper  demand  and 
notice. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Frazer,  J. — Cook  sued  Wheeler,  Farrar  and  Jesse  Arm- 
strong as  makers,  and  Cyrus  Armstrong  as  indorser  of  a 
promissory  note.  The  complaint  is  in  two  paragraphs. 
The  firi^t  avers,  that  on  the  first  day  of  February,  1866, 
Wheeler,  Farrar,  and  Jesse  Armstrong  made,  and  Cyrus 
Armstrong  indorsed,  a  promissory  note,  whereby  the 
defendants  promised  to  pay  the  plaintiff  $2,999.82,  at  the 
Evansville  ITational  Bank,  which  remains  unpaid,  except 
f500;  that  on  the  4th  day  of  June,  1866,  said  defendants, 
Wheeler,  Farrar  and  Armstrong,  got  wrongful  possession 
of  the  note,  upon  the  false  pretense  that  they  would  give 
plaintiff  a  new  note  for  the  amount,  less  $500  paid  thereon, 
indorsed  by  Cyrus  Armstrong;  that  on  said  day  plaintiff 
demanded  of  said  defendants  the  new  note,  but  they  re- 
fused it;  that  he  then  demanded  the  old  not<^,  but  they  re- 
fused to  give  it  up,  declaring  that  it  had  been  destroyed; 
tliat  payment  of  the  original  note  was  duly  demanded^  at  the 
proper  time  and  place,  and  payment  refused ;  and  Cyrus  had 
notice. 

The  second  paragraph  is  substantially  like  the  first.  It 
alleges  the  making,  indorsement,  description,  maturity, 
non-payment,  fraudulent  possession  and  destruction,  as  the 
same  are  alleged  in  the  first  paragraph;  alleges  that  pay- 
mei\t  of  the  note  was  duly  demanded  on  the  4th  of  June, 
1866;  that  the  note  remains  unpaid,  except  $500,  which 
was  paid  about  the  4th  of  June,  1866,  and  that  Cyrus 
Armstrong  had  due  notice  of  the  non-payment  of  the  note. 

All  the  defendants  but  Wheeler  appeared,  and  joined  in 
an  answer,  which,  as  there  is  no  point  made  upon  it,  we 
may  omit^  except  to  say  that  the  sixth  paragraph  is  the 
general  denial. 

Cyrus  Armstrong  answered  in  three  paragraphs.     1. 
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General  denial.  2.  That  bis  indorsement  of  the  note  was 
procured  by  fraud,  in  this,  that  Cook  held  a  note  against 
Wheeler,  Farrar,and  Jesse  Armstrong  for  $3,000;  that,  at 
maturity,  he,  to  obtain  Cyrus  Armstrong's  indorsement, 
fraudulently  pretended  to  have  parted  with  the  note,  but 
pretended  to  negotiate  with  a  bank,  which  he  pretended 
was  the  holder  and  owner  of  the  note,  a  loan  to  the  makers, 
upon  condition  that  Cyrus  Armstrong  would  indorse  the 
note ;  that  he  did  indorse  the  note  upon  the  faith  of  the 
truth  of  these  representations,  whereas  they  were  false,  and 
made  for  the  fraudulent  purpose  of  procuring  the  note  to 
be  made  and  indorsed,  and  which  was  still  the  property  of 
Cook,  and  the  bank  had  no  interest  therein. 

The  third  paragraph,  as  finally  amended,  charges  that 
Cyrus  Armstrong  was  induced  to  indorse  said  note  by 
fraud,  in  this,  that  before  the  making  and  indorsement  of 
the  note  sued  on,  Wheeler,  Farrar  and  Jesse  Armstrong 
were  indebted  to  Cook,  by  note,  in  the  sum  of  $3,000;  that 
this  note  matured  about  the  1st  of  February,  1866;  that  at 
the  maturity  of  the  note,  Wheeler,  Farrar,  and  Armstrong 
applied  to  Cook  for  an  extension;  that  Cook  refused  to 
renew  it,  but  agreed  to  try  and  procure  a  loan  for  the 
amount  from  the  Evansville  National  Bank;  and,  for  the 
fraudulent  purpose  of  procuring  the  signature  of  Cyrus 
Armstrong,  he  falsely  and  fraudulently  pretended  that  he 
had  procured  a  loan  from  the  bank,  and  brought  the  note 
sued  on  to  Wheeler,  Farrar,  and  Armstrong  at  the  same 
time,  for  the  purpose  aforesaid,  falsely  representing  that  he 
brought  it  from  the  bank,  and  that  upon  their  signing,-  and 
Cyrus  Armstrong  indorsing  it.  Cook  would  also  indorse  it, 
and  have  it  discounted  in  bank,  and,  with  the  proceeds, 
take  up  the  other  note;  that  Jesse  Armstrong,  who  is  the 
son  of  Cyrus  Armstrong,  believing  these  representations  to 
be  true,  repeated  them  to  Cyrus,  who,  upon  the  faith  of 
their  truth,  and  the  belief  that  Cook  was  to  become  his  co- 
indorser  to  the  bank,  indorsed  the  note,  whereas,  in  fact 
and  in  truth,  said  bank  had  no  interest  in  the  note,  and  did 
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not  loan  the  money,  and  the  note,  when  executed,  helonged 
to  Cook,  and  the  whole  transaction  was  a  mere  false  pre- 
tense to  get  the  name  of  Cyrus  Armstrong  on  the  paper. 

The  court  sustained  a  demurrer  to  each  of  these  two 
special  paragraphs. 

Assuming  at  present  that  the  complaint  was  sufficient,  it 
is  difficult  to  conceive  of  a  plainer  proposition  in  the  law  than 
that  both  the  second  and  third  paragraphs  of  Cyrus  Arm- 
strong's answer  were  good.  The  facts  alleged  in  each  show 
an  utter  want  of  consideration  to  support  the  note  against 
him  in  the  hands  of  the  plaintiff*,  and  a  fraudulent  perver- 
sion of  it,  by  the  plaintifi*,  to  a  purpose  never  intended  by 
Cyrus.  It  might  be  very  material  to  him  who  should  be 
his  creditor  in  the  first  instance.  He  intended  it  should  be 
the  bank;  so  he  contracted,  but  without  his  consent  it 
was  attempted  by  the  plaintift'  to  take  advantage  of  the 
form  of  the  paper  and  compel  him  to  become  the  debtor  of 
the  latter.  Such  is  the  efiect  of  both  the  paragraphs  of  the 
answer.  In  Smith  v.  KnoXy  8  Esp.  46,  it  was  said  by  Lord 
Eldon  that  "  if  a  person  gives  a  bill  of  exchange  for  a  par- 
ticular purpose,  and  that  is  known  to  the  party  who  takes 
the  bill,  *  *  then  the  party  taking  the  bill  cannot  apply 
it  to  a  different  purpose." 

Until  the  note  was  negotiated,  it  created  no  obligation 
whatever;  and  even  in  the  hands  of  a  holder  who  gave 
value,  but  with  notice  of  ^he  facts,  it  would  not  have  been 
valid  as  against  the  appellant,  Cyrus  Armstrong.  So  are  all 
the  authorities.  Kasson  v.  Smithy  8  Wend,  437;  Dennision 
V.  Bacoriy  10  Johns.  198;  Woodhull  v.  HolmeSy  id.  231; 
Brown  v.  Tabery  5  Wend.  566;  Edwards  on  Bills,  315. 

But  the  third  paragraph  of  the  answer  goes  further  still. 
According  to  its  averments  the  appellant  Cyrus  indorsed 
the  paper  with  the  distinct  understanding  that  the  plaintiff 
would  also  indorse  it,  for  the  purpose  of  having  it  discounted 
to  raise  money  for  the  benefit  of  the  makers.  As  between  the 
parties  this  would  have  created,  between  Cyrus  and  the  plain- 
tiff^ the  relation  of  co-sureties,  with  the  liability  of  contribu- 
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tion  if  either  should  be  obliged  to  pay  the  debt.  But  the 
plaintiff  seeks  to  force  upon  the  appellant  Cyrus  the  entire 
liability  of  a  sole  surety.  Such  a  transaction  finds  no  greater 
approval  in  the  law  than  it  obtains  in  morals. 

But  the  complaint  was  not  good  in  cither  paragraph,  and 
the  demurrers  should  have  been  applied  and  sustained  to  it. 
The  allegations  of  demand  and  notice  of  non-payment  are 
too  brief  even  for  the  code.  Facts,  not  conclusions  of  law, 
must  be  stated. 

The  first  paragraph  fails  to  show  notice  to  the  indorsee 
in  proper  time  to  charge  him.  "Due  notice  of  the  non- 
payment of  the  note/'  as  in  the  second  paragraph  alleged, 
is  not  a  good  averment  of  notice  in  apt  time.  Even  the 
form  (2  6.  &  H.  374),  the  use  of  which  the  statute  justifies, 
by  enacting  that  it  shall  be  sufficient,  does  not  sanction  it. 
WlmtiQ  due  notice  is  a  question  of  law.  "Cyrus  had  no- 
tice"— the  formula  of  the  first  paragraph — ^is,  perhaps, 
more  meagre.  There  the  pleader  does  not  even  express  an 
opinion  as  to  the  legal  sufficiency  of  the  notice.  It  would 
be  a  disagreeable  duty  to  reverse  a  judgment  merely  on 
account  of  defects  like  these  in  a  complaint,  and  that  neces- 
sity need  never  arise.  See  Harbison  v.  The  Banky  28  Ind. 
133. 

The  judgment  against  Cyrus  Armstrong  is  reversed, 
with  directions  to  proceed  according,  to  this  opinion. 

A  Igleliari  and  J.  M.  Shackelford^  for  appellant. 

3L  S.  Johnson  and  C.  Denby^  for  appellee. 


Ehrman  v.  Kramer. 

Pabtnbbship. — Evidence, — Where  the  issue  was,  whether  a  partnership  in  a 
contract  for  street  improTcment  existed  between  the  plaintiff  and  d»> 
fendant,  as  ayerred  by  the  defendant^  or  the  plaintiff  wai  simply  a  eore^ 
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for  the  defendant  upon  such  contract,  andi  as  such,  adranced  the  money 
lued  for,  to  enable  the  defendant  to  comply  wiih  his  contract,  the  court 
refused  to  permit  the  defendant  to  introduce  in  CTidcnco  a  receipt  for 
money  paid  on  account  of  the  work  under  said  contract,  part  of  which 
was  paid  by  the  plaint  iff  and  part  by  the  defendant,  at  the  grocery  of  the 
plaintiff,  on  the  day  the  receipt  was  dated — the  plaintiff,  defendant  and 
person  to  whom  the  money  was  paid  being  present^-which  receipt  was 
drawn  up  at  the  same  time  by  the  defendant  in  the  name  of  both  par- 
ties, and  signed  by  the  person  receiving  the  money,  in  his  own  hand- 
writing, in  the  presence  of  the  plaintiff  and  defendant 

Beldf  that  the  receipt  was  properly  excluded. 

Practice. — Asaignment  of  Error. — A  motion  for  a  new  trial,  on  the  ground 
that  *'tho  verdict  is  not  sustained  by  the  evidence,"  docs  not  present  the 
question  stated  in  an  assignment  of  error,  "that  the  judgment  is  for  % 
larger  amount  than  was  proved  by  the  evidence  of  the  appellee." 

Etidescb. —  Weight  of — The  weight  to  be  given  to  the  evidence  of  wit- 
nesses cannot  be  determined  from  the  record. 

APPEAL  from  the  Vanderburgh  Cu'cuit  Court. 

Bay,  C.  J. — ^Kramer  sued  Ehrman  upon  an  account  for 
goods  sold,  and  for  money  paid;demand,  $2,500.  This  suit 
was  commenced  in  April,  1866, 

The  defendant,  Ehrman,  answered  in  three  paragraphs. 
1.  To  the  eftect  that  in  October,  1860,  one  Tibbitts  entered 
into  two  6eparat43  contracts  with  the  city  of  Evansvillo,  one 
for  $3,182.50,  the  other  for  $2,844,  to  grade,  pave  and  mac- 
adamize Main  street,  in  said  city,  from  a  certain  alley  to 
Eighth  street,  and  that,  to  secure  the  performance  of  said 
contract,  he  made  two  difterent  bonds  to  the  city,  with 
Kramer  and  Ehrman  as  his  sureties;  that  said  contracts 
were  afterwards  assigned  to  said  Ehrman,  with  the  knowl- 
edge and  consent  of  Kramer,  and  also  of  the  city,  who 
accepted  and  ratified  the  assignment  on  the  ICth  day  of 
November,  1860;  that  soon  after  the  said  contract  was 
made  and  the  work  b(>gun  by  Tibbitts,  Kramer  and  Ehrman, 
learning  that  Tibbitts  had  neither  the  capital  nor  the  energy 
to  carry  on  the  work,  to  save  themselves  Irom  loss,  agreed 
that  Ehrman  should  become  nominal  contractor  for  said 
work,  and  Kramer  surety,  and  that  they  together  would 
finish  the  same  with  their  joint  labor  and  means,  and  share 
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profit  and  loss  equally;  that  tliis  arrangement  was  consum- 
mated, and  bonds  to  the  city  were  executed  iu  duo  form, 
recognizing  Ehrman  as  contractor  and  Kramer  as  his  surety, 
Tibbitts  having  been  discharged;  that  the  first  contract  was 
nearly  completed,  and  a  little  work  done  on  the  second 
contract,  under  this  arrangement,  and  that  on  the  10th  day 
of  April,  1861,  the  work  was,  by  consent  of  all  parties, 
assigned  to  John  Haftey,  Kramer  going  security  to  the  city 
on  Ilaftey's  bond;  that  in  pursuance  of  that  agreement 
between  plaintiff  and  defendant,  Ehrman  undertook  the 
personal  oversight  of  the  work,  and  that  each  advanced 
divers  sums  of  money  and  other  things  necessary  to  carry 
on  the  work,  and  they  each  received  a  part  of  the  proceeds 
of  said  work;  that  Kramer  received  more  than  his  share  of 
money,  and  that  he  expended  less  than  his  share  on  the 
work;  that  Ehrman  expended  more  than  his  share  and 
received  less  than  was  his  due;  that  besides  money,  labor, 
tools,  teams,  &c.,  expended  on  the  work,  Ehrman  spent  his 
time  in  superintending  the  same  during  the  winter  and 
until  the  time  of  the  assignment  to  Haftey;  tliat  the  whole 
of  Kramer's  demand  is  composed  of  the  advances  made  by 
him  as  such  partner  in  performing  said  contracts;  that  the 
work  having  been  taken  at  prices  entirely  too  low,  they, 
Kramer  and  Ehrman,  suffered  great  loss;  that  EhiTuau  ad- 
vanced, for  the  joint  benefit  of  said  parties,  the  sum  of 
$5,235  81,  being  largely  more  than  his  equal  share  upon 
said  contracts  and  work;  he  admits  that  Kramer  furnished 
a  part  of  the  means  for  the  same,  and  offers  to  account 
with  Kramer  and  to  set  oft*  his  claim  against  Kramer's,  and 
demands  judgment  for  the  excess  which  may  be  found  due 
him,  viz.,  for  $3,000. 

2.  General  denial.  • 

3.  A  general  plea  of  payment. 

The  plaintiff*  filed  a  reply  in  denial  of  the  allegations  of 
the  answer.  A  trial  resulted  in  a  finding  for  the  appellee 
of  twelve  hundred  dollars. 

Motion  for  a  new  trial,  assigning  three  reasons.     1.  That 
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the  verdict  is  not  sustained  by  the  evidence.  2.  It  is  con- 
trary to  law.  8.  The  refusal  of  the  judge  to  admit  evi- 
dence ofiered  by  the  defendant.  Motion  overruled,  and 
judgment  rendered  on  the  verdict,  and  exception  by  the 
defendant. 

There  are  two  bills  of  exceptions  in  this  record,  designa- 
ted by  the  clerk  .ITo.  1  and  Ko.  2.  The  first  contains  an 
exception  to  the  decision  of  the  judge  on  the  trial,  in  ruling 
out  a  receipt  ofiered  in  evidence  by  the  defendant.  The 
question  raised  by  appellant  upon  that  ruling  will  be  best 
shown  by  copying  a  portion  of  the  bill  of  exceptions,  as 
follows : — 

"  The  plaintifi^,  having  been  sworn  as  a  witness,  swore  to 
the  payment  of  eighty  dollars  to  one  John  Haffey,  on 
account  of  the  work  specified  in  the  pleadings,  and  the  de- 
fendant being  afterwards  sworn  as  a  witness,  on  being  inter- 
rogated in  reference  to  the  payment  of  said  sum  of  eighty 
dollars  by  the  plaintifiT,  testified  that  the  plaintifi*  had  so 
paid  the  sum  of  eighty  dollars,  and  that  he,  the  defendant, 
at  the  same  time,  paid  the  said  Hafiey  the  sum  of  one  hun- 
dred dollars  on  the  same  account.  The  defendant,  at  the 
same  time,  produced  a  receipt  in  writing,  of  which  the  fol- 
lowing is  a  copy : 

«*  $180.00.  EvANsviLLB,  January  12th,  1861. 

^  ^  Beceived  of  E.  J.  Ehrman  and  Philip  Kramer  one  hun- 
dred and  eighty  dollars,  on  account  for  rock. 

"'John  Haffby.' 

"And  the  defendant  then  further  testified  that  the  said 
payment  was  made  at  the  grocery  of  the  plaintifi^,  in  Evans- 
ville,  on  the  day  the  receipt  is  dated ;  that  at  the  time  of 
the  said  payment,  the  three — ^plaintifi*,  defendant  and  Haf- 
fey— ^were  all  present,  and  that  at  the  same  time  defendant 
drew  up  the  receipt  and  the  said  Haffey  signed  it,  in  pres- 
ence of  the  plaintiff'  and  defendant,  and  that  the  signature 
was  in  the  handwriting  of  said  Haffey.  The  defendant,  by 
counsel,  then  offered  the  receipt  in  evidence  in  behalf  of 
the  defendant,  and  proposed  to  read  the  same  to  the  jury, 
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to  which  the  plaintiff,  by  counsel,  objected,  and  the  court 
sustained  the  objection  and  refused  to  permit  defendant  to 
read  the  same,  to  which  opinion  of  the  court  the  defend^t 
excepted  at  the  time,"  &c. 

Appellant  assigns  for  error: — 1.  That  the  judgment  is 
for  a  larger  amount  than  was  proved  by  the  evidence  of 
appellee.  2.  The  ruling  out  the  receipt  offered  in  evidence 
by  appellant.  3.  The  refusal  by  the  Circuit  Court  to  grant 
appellant  a  new  trial.  4.  That  the  verdict  is  not  sustained 
by  the  evidence. 

It  will  be  observed  that  the  motion  for  a  new  trial  does 
not  present  the  question  which  the  appellant  has  stated  in 
his  first  assignment  of  error.  Spurrier  v.  BriggSy  17  Ind. 
529. 

The  issue  between  the  parties  was,  whether  a  partnership 
existed  between  them,  or  whether  Kramer  was  simply  a 
sui'ety,  and,  as  such,  advancing  money  to  enable  Ehrman  to 
comply  with  his  contract.  The  receipt  offered  in  evidence 
could  not,  in  any  way,  aid  the  jury  to  determine  this  issue. 
But  the  evidence  offered  does  not  show  that  Kramer  had 
any  knowledge  of  the  conteuts  of  the  receipt.  It  was  not 
taken  by  him,  nor  does  it  appelir  that  it  was  ever  in  his 
possession.  His  presence  in  the  room  certainly  does  not 
charge  him  with  knowledge  of  the  contents  of  the  receipt. 

We  cannot  disturb  the  finding  on  the  ground  that  the 
verdict  is  not  sustained  by  the  evidence.  We  have  no  hes- 
itation in  saying  that,  as  the  evidence  appears  in  the  record, 
the  weight  is  in  favor  of  the  appellant,  and  if  the  witnesses 
had  seemed  of  equal  credit,  there  should  have  been  no  re-, 
luctance  in  granting  a  new  trial.  But  we  cannot,  from  the 
record,  determine  the  weight  to  bo  given  to  the  evidence 
of  the  witnesses.  That  responsibility  rests  with  the  judge 
who  tries  the  case,  and  it  is  his  duty  to  exercise  far  more 
freedom  in  regard  to  the  verdict  of  the  jury  than  we  can 
do,  looking  only  to  the  written  testimony. 

The  judgment  is  affirmed,  with  costs. 
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ON  PBTITION  FOR  A  REHEARING. 

Gregory,  J. — There  has  been  an  earnest  petition  for  re- 
hearing filed  in  this  case  that  seems  to  require  more  than  a 
silent  notice.  ^ 

The  question  is  fully  stated  in  the  opinion  pronounced  by 
Judge  Eay.  The  only  complaint  that  can  be  made,  with 
any  degree  of  plausibility,  is  to  the  conclusions  drawn  from 
the  facts,  which  are  fairly  stated.  The  receipt  was  offered 
in  evidence  against  Kramer.  The  question  in  dispute  was, 
whether  Kramer  advanced  money  as  the  surety  of  Ehrman, 
or  as  partner.  Eighty  dollars  included  in  the  receipt  was 
paid  by  Kramer,  and  one  hundred  dollars,  the  residue,  was 
paid  by  Ehrman.  The  fact  that  a  joint  receipt  was  taken 
for  the  aggregate  of  the  two  sums  would,  of  itself,  be  a  cir- 
cumstsincc  tending  very  slightly  to  prove  the  fact  in  dis- 
pute, even  had  the  receipt  been  taken  by  Kramer  himself. 
But  it  could  only  be  admitted  against  him  on  the  ground 
that  it  was  an  act  of  his,  or  to  which  he  was  priv}^  amount- 
ing to  a  verbal  admission  by  him.  Was  it  such  an  act? 
The  receipt  was  written  by  Ehrman.  The  mere  presence 
of  ^ranler  is  the  only  thing  to  connect  him  in  any  way 
with  it.  It  was  taken  and  kept  by  Ehrman,  and  by  him 
produced  on  the  trial.  If  evidence  at  all,  it  was  evidence 
manufactured  by  himself.  To  make  Kramer  privy  to  the 
form  of  the  receipt — and  that  is  the  only  thing  that  had  any 
bearing — it  seems  to  us  that  sometliing  more  than  his  pres- 
ence was  necessary.  There  must  have  been  proof  of  some 
circumstance  tending  to  show  actual  knowledge  of  its  con- 
tents. In  the  language  of  Mr.  Starkie,  "in  general,  it 
would  be  contrary  to  the  firet  and  most  obvious  principles 
of  justice,  that  any  one  should  be  bound  by  the  acts,  or  con- 
cluded by  the  declarations  or  assertions  of  others  to  which 
he  was  nowise  privy."    1  Starkie  on  Ev.  51. 

The  petition  for  rehearing  is  overruled. 

A.  L.  Robinson  and  C.  Denby^  for  appellant. 

A.  Jgkhart  and  J.  J.  Chandler^  for  appellee. 


/ 
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Collier  and  Others  v.  Collier  and  Others. 

Resulting  Trust. — Evidence. — Parol  evidence  to  establish  a  resulting  tmst 
in  land  held  by  an  absolute  conveyance,  after  a  long  lapse  of  time  and 
the  death  of  the  nominal  purchaser,  must  be  strong  and  clearly  relevant 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Gregory,  J. — Suit  by  the  appellees  against  the  appellants. 
The  complaint  charges,  "that  on  the  9th  day  of  March, 
1833,  Daniel  Coleman  was  the  father  of  Elizabeth  Collier, 
who  was  the  wife  of  Stewart  Collier,  late  of  said  county, 
deceased.  On  said  date,  said  Daniel  Coleman  made  his  last 
will  and  testament,  and  by  the  terms  of  said  will  he  loaned 
one  equal  share  of  his  estate,  after  it  was  converted  into 
money,  to  said  Elizabeth  Collier,  during  her  life,  and  at  her 
death  he  gave  it  to  the  children  of  said  Elizabeth  Collier. 
Said  testator  died  in  1835,  without  in  any  way  revoking 
said  w^ill,  and  the  same  was,  at  his  death,  in  full  force,  and, 
as  such  will,  it  was  duly  admitted  to  probate  in  the  county 
court  of  Gallatin  county,  Kentucky.  A  copy  of  said  will 
is  filed  with  the  complaint  and  made  part  thereof.  By 
virtue  of  the  provisions  of  said  will,  said  Elizabeth  Collier 
received,  by  way  of  loan  from  said  testator,  some  seven 
hundred  dollars,  which  fund  belonged  to  her  children, 
which  she  might  leave  at  her  death.  To  better  carry  out 
the  intention  of  said  testator,  when  said  money  came  to  the 
hands  of  said  Elizabeth  Collier,  it  was  agreed  by  parol 
between  her  and  her  husband,  Stewart  Collier,  that  he 
should  take  said  money,  or  any  portion  thereof,  and  enter 
land  therewith,  and  hold  the  same  in  trust  for  the  use  and 
benefit  of  the  children  of  said  Elizabeth  Collier.  In  pur- 
suance of  said  will  and  said  agreement  between  said  Eliza- 
beth and  Stewart  ColUer,  sh^  put  said  legacy  in  the  hands 
of  her  said  husband  to  carry  out  said  bequest  and  agree- 
ment for  the  benefit  of  her  said  children,  and  in  pursuance 
thereof  said  Stewart  Collier,  with  some  three  hundred  dol- 
lars of  said  money  for  the  benefit  of  said  children,  entered 
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the  following  described  land  in  Bartholomew  county,  in  the 
State  of  Indiana  to  wit : — 

"The  southeast  quarter  and  the  east  half  of  the  south- 
west quarter  of  section  twenty-nine,  township  nine,  north, 
in  range  seven,  east,  containing  two  hundred  and  forty 
acres,  more  or  less. 

"  The  patents  for  said  land  were  issued  in  the  name  of 
said  Stewart  Collier.  Said  Elizabeth  and  Stewart  Collier 
took  possession  of  said  land,  improved  and  cultivated  the 
same,  said  Stewart  Collier  getting  and  taking  the  income 
therefrom  to  his  own  use,  until  about  the  2d  day  of  Janu- 
ary, 1868,  when  the  said  Elizabeth  Collier  departed  this 
life,  leaving  her  said  husband  still  in  the  possession  of  said 
land.  The  east  half  of  the  southwest  quarter  aforesaid  was 
sold  by  said  Stewart,  after  the  death  of  said  Elizabeth,  to 
Logan  C.  Collier.  Said  Elizabeth  Collier  left,  as  her  only 
children,  the  plaintifis,  except  those  mentioned  as  the  hus- 
bands of  some  of  the  plaintiffs. 

"After  the  death  of  his  said  first  wife,  Elizabeth  Collier, 
said  Stewart  Collier  intermarried  with  the  defendant,  Mary 
A.  Collier,  and  by  her  had  the  other  two  defendants,  Rich- 
ard Collier  and  Stewart  Collier,  who  are  both  infants  under 
twenty-one  years.  Said  Stewart  Collier,  Sen.,  died  intes- 
tate, and  left  as  his  heirs  the  plaintiffs  and  defendants, 
except  as  above.  Said  plaintifis  had  no  knowledge  what- 
ever of  the  existence  of  said  will,  or  the  contents  thereof, 
or  said  agreement,  until  after  the  death  of  said  Stewart 
Collier,  Sen.  Said  Collier  died  with  the  ostensible  title  to 
said  land  in  him,,  and  said  widow  and  said  other  defendants 
claim  an  interest  in  said  land  as  heirs  at  law  of  said  Stewart 
CoUier.^' 

The  following  is  all  of  the  will  having  any  bearing  on 
this  case: — 

"Item  4.  It  is  my  will  that  all  my  just  debts  be  paid; 
that  the  money  arising  from  the  sale  of  ray  estate  be  divi- 
ded in  the  following  manner^  viz:?— In  the  first  place  I  wish 
Vol.  XXX.— 8 
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all  my  children  to  be  made  equal,  except  the  fifty  dollars 
extra  to  my  son  William,  and  after  they  are  made  equal  in 
property  or  money,  I  dioide  the  balance  as  follows: —  *  *  * 
I  lend  to  my  daughter,  Elizabeth  Collier,  one  equal  part  of 
my  estate,  and  at  her  death  I  give  that  I  have  lent  her  to 
her  children." 

Mary  A.  Collier  answered  by  the  general  denial,  and  two 
other  paragraphs  to  which  the  court  sustained  demurrers. 
The  cause  was  tried  by  the  court,  the  following  being  the 
substance  of  the  evidence : — Patents  for  the  land  in  ques- 
tion, from  the  United  States  to  Stewart  Collier,  reciting 
that, 

"  WkereaSy  The  said  Stewart  Collier  has  deposited  in  the 
general  land  office  a  certificate  of  the  register  of  the  land 
office  at  Jeftersonville,  whereby  it  appears  that  full  payment 
has  been  made  by  said  Stewart  Collier  for,  &c.,  the  United 
States  do  give  and  grant  unto  the  said  Stewart  Collier  and 
his  heirs"  the  land  described  in  the  complaint. 

The  patents  all  bear  date  September  25th,  1885.  The  de- 
fendants objected  to  the  admission  of  these  patents,  but  the 
objection  was  overruled,  and  defendants  excepted. 

Plaintiffs  then  introduced  Logan  C.  Collier,  and  offered 
to  prove  by  him  parol  declamtions  made  by  Stewart  Collier 
and  Elizabeth  Collier,  in  his  presence,  to  establish  the  trust 
in  said  real  estate,  and  defendants  at  the  time  objected  for 
the  reasons : — 1.  That  such  evidence  was  irrelevant  and  im« 
material  to  the  issues  in  said  cause.  2.  That  it  was  not 
proper  to  establish  a  trust,  after  the  death  of  the  trustee, 
by  parol  declarations  made  by  the  alleged  trustee  before  his 
death.  3.  That  parol  evidence  was  not  admissible  to  vary, 
alter  or  contradict  the  terms  of  an  absolute  conveyance. 

This  objection  was  overruled,  and  the  defendants  excepted. 
Said  Logan  C.  Collier  then  testified  in  substance  as  follows: 

"Am  one  of  the  plaintiffs.  Patents  cover  land  on  which 
Stewart  Collier  lived  and  died.  Heard  conversation  be- 
tween my  father  and  mother  as  to  where  money  with 
which  land  was  entered  came  from.    They  said  the  money 
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came  from  my  mother's  father,  and  was  used  to  enter  this 
land.  *  *  *  Heard  conversation  at  William  E.  Herod's, 
My  parents  and  William  Coleman  were  present.  Mother 
said  to  William  Coleman,  if  she  should  see  one  of  his 
slaves  running  away,  she  would  'give  him  a  piece  of  bread 
and  tell  him  to  go  on.  Coleman  said  he  did  not  see  that  it 
was  much  better  to  sell  slaves  and  live  on  the  money  than 
to  keep  them  in  bondage.  Father  was  present.  Mother 
had  owned  a  slave  in  Kentucky, which  she  sold  before  she 
came  to  Indiana.  Have  heard  my  father  and  mother  speak 
of  her  money  buying  land;  she  would  tantalize  him  about 
it" 

Plaintiffs  offered  Jacob  Davis  as  a  witness  to  prove  cer- 
tain parol  statements  made  by  Stewart  Collier,  to  establish 
said  trust,  and  defendants  objected  for  the  following  rea- 
sons:— 

1.  That  such  evidence  was  irrelevant  and  immaterial  to 
the  issue  in  said  cause.  2.  That  it  was  not  proper  to  estab- 
lish a  trust,  after  the  death  of  the  trustee,  by  parol  declara- 
tions made  by  the  trustee  before  his  death.  8.  That  parol 
evidence  was  not  admissible  to  vary,  alter  or  contradict  the 
terms  of  an  absolute  conveyance. 

The  objection  was  overruled,  and  defendants  at  the  time 
excepted.  Jacob  Davis  then  testified  in  substance  as  fol- 
lows : — 

"Knew  Stewart  Collier;  saw  him  five  or  six  years  ago; 
had  conversation  with  him  about  this  matter;  it  was  in 
1861 ;  were  walking  on  his  farm ;  asked  him  how  he  got 
his  start  here ;  said  his  start  here  was  through  some  money 
he  got  through  his  wife  from  her  father's  estate — about 
^00;  said  he  entered  his  land  before  he  moved  to  this 
State ;  think  he  said  he  got  the  money  to  buy  it  through 
his  wife." 

The  will  of  Daniel  Coleman  was  then  offered  in  evidence 
and  objected  to.  The  objection  was  overruled,  and  excep*' 
tion  taken. 

The  tract  book  of  Bartholomew  county,  showing  that 
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the  land  in  question  was  entered  December  8d,  1834,  was 
read  in  evidence. 

The  depositions  of  Lewis  Coleman^  Dabney  Coleman  and 
William  L.  Coleman  were  read  in  evidence.  Dabney  Cole- 
man testified  that  Collier  came  to  Indiana  in  1834  or  1835. 
William  L.  Coleman  testified  that  it  was  in  1835  or  1836« 
Said  William  L.  Coleman  also  testified  as  follows: — 

Answer  to  Question  6. — ''I  heard  Elizabeth  Collier  say  that 
they  had  taken  her  money  out  there  and  entered  the  land 
upon  which  they  were  living.  She  asked  me  if  I  did  not 
think  they  had  done  better  for  the  children  by  investing 
the  money  in  land  out  there  than  they  could  have  done  in 
Kentucky.  This  was  two  or  three  years  after  they  re- 
moved to  Indiana.    Stewart  Collier  was  present." 

Answer  to  Question  9. — "  Five  or  six  years  after  this  con- 
versation I  was  at  Collier's  house  in  Indiana ;  Stewart  Col-, 
lier  was  present.  A  conversation  came  up  in  regard  to 
slaves.  Elizabeth  sat  down  by  me  and  said,  if  she  should 
see  one  of  my  negroes  running  ofi*,  she  would  give  him  a 
piece  of  bread  and  tell  him  to  clear  himself.  I  then  asked 
her  how  much  better  she  had  done,  that  she  had  taken 
her  interest  her  father's  negroes  sold  for,  and  purchased 
that  land  they  were  living  upon,  and  raised  her  children 
on  the  proceeds  to  help  steal  my  negroes.  Stewart  Collier 
then  spoke  up  and  said,  ^That  is  the  fact,  Betsy;  what 
William  has  told  you  is  true.'  He  said  he  was  sorry  she 
had  said  anything  about  it" 

At  the  proper  time  before  the  trial,  the  defendants  moved 
to  suppress  the  depositions  of  said  Lewis  Coleman,  Dab- 
ney Coleman,  and  William  L.  Coleman,  and  also  various 
questions  and  answers  in  the  deposition  of  each.  These 
motions  were  overruled,  and  the  defendants  excepted. 

This  motion  was  made  as  to  the  answers  to  the  sixth  and 
ninth  questions  in  said  William  L.  Coleman's  deposition, 
for  the  reasons  that  said  answers  were  irrelevant  and  imma- 
terial  to  the  issues  in  said  cause,  seek  to  vary  a  written  in- 
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Btrument  by  parol  evidence,  and  are  evidence  of  parol 
declarations  to  bind  said  Stewart  Collier  after  his  death ;  and 
was  overruled  and  excepted  to  as  to  each  of  said  answers. 

The  court  below  found  for  the  plaintiffs,  whereupon  the 
defendants  moved  for  a  new  trial.  One  of  the  grounds  for 
the  new  trial  was,  that  the  finding  was  contrary  to  the  evi- 
idence. 

Here  was  an  attempt  to  establish  by  parol  evidence,  a  trust 
in  land  held  by  an  absolute  conveyance  by  the  deceased, 
Stewart  Collier,  for  more  than  thirty  years. 

We  think  the  evidence  does  not  sustain  the  finding. 
There  is  no  proof  that  Elizabeth  Collier  received  any 
money  under  the  clause  of  the  will  by  which  the  testator 
gave  her  one  equal  part  of  his  estate  during  her  life,  and  at 
her  death  to  her  children.  She  may  have  received  the  four 
or  five  hundred  dollars  spoken  of  by  the  witnesses  under 
the  clause  equalizing  the  children  of  the  testator. 

The  entire  testimony  as  to  the  trust  consists  of  declara- 
tione  of  Elizabeth  Collier  and  her  husband,  Stewait  Collier, 
in  loose  conversations,  in  which  nothing  was  said  about  any 
agreement  or  understanding  between  the  latter  and  the  for- 
mer that  the  latter  should  invest  the  money  in  land,  to  be 
held  by  hini  in  trust  for  the  children  of  the  former.  It 
would  be  a  dangerous  innovation  of  the  rules  governing 
this  class  of  cases  to  allow  this  finding  to  stand. 

The  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  revereed,  and  the  cause  remanded,  with 
directions  to  grant  a  new  trial,  and  for  further  proceedings. 

F,  T.  Hordy  S.  Stansif errand  F.  Winter^  for  appellants. 
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Petbrson  V.  Hutchinson. 

New  Trial. — Evidence. — In  a  suit  for  slander,  in  which  there  had  been  a 
change  of  Tennc,  the  plaintiff  was  permitted,  over  the  objection  of  the 
defendant,  to  prove  that  the  latter  had  said  to  the  witness  that  **ho  wanted 
to  bring  the  case  here  on  a  change  of  ycnue,  because  he  wanted  H.  (the 
plaintiff) to  have  some  trouble  as  well  as  him  all." 

ffeld,  that  this  was  an  error  of  law,  for  which  the  defendant  was  entitled 
to  a  new  trial. 

APPEAL  from  the  Cass  Circuit  Court. 

Gregory,  J. — Suit  by  appellee  against  appellant  for  slan- 
der. The  words  charged  are:  "He  stole  my  hogs;"  "he 
marked  my  hogs;"  "ho  penned  my  hogs." 

The  defendant  answered  in  three  paragraphs.  1.  Gen- 
eral denial.  2.  Statute  of  limitations.  3.  That  the  plain- 
tifi'  liad  marked  and  penned  defendant's  hogs,  whereby  the 
former  was  induced  to  believe  that  the  latter  intended  to 
commit  a  larceny. 

The  plaintifl'  replied  to  the  second  and  third  paragraphs 
by  th^  general  denial. 

Trial  by  jury;  verdict  for  the  plaintiff  for  five  hundred 
dollare.  Motion  for  a  new  trial  overruled.  The  evidence 
is  made  a  part  of  the  record  by  a  bill  of  exceptions. 

The  plaintiff,  on  the  trial,  was  permitted  to  prove,  over 
the  objection  of  the  defendant,  that  the  latter  told  the  wit- 
ness "he  wanted  to  bring  the  case  hereon  a  change  of 
venue,  because  he  wanted  Hutchinson  to  have  some  trouble 
as  well  as  him  all." 

The  case  was  commenced  in  the  Carroll  Circuit  Court, 
and  before  the  time  of  this  conversation  it  was  taken,  by 
change  of  venue,  to  the  Cass  Circuit  Court.  The  conver- 
satiou  was  had  in  Cass  county. 

This  ruling  of  the  court  was  error.  The  law  secured  to 
the  defendant  the  right  to  a  change  of  venue.  Nothing 
that  was  said  about  that  change  could  have  the  effect  of 
increasing  the  damages ;  nor  could  it  in  any  way  show  with 
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what  mind  the  words  charged  were  spoken.  This  was  one 
of  the  grounds  of  the  motion  for  a  new  trial.  There  are 
.several  other  grounds  for  a  new  trial,  but  they  become  un- 
important in  view  of  the  fact  that  the  defendant  is  entitled 
to  such  new  trial,  and  may  not  arise  on  a  second  trial. 
The  question  of  variance  can  be  obviated  by  an  amendment 
of  the  complaint.  The  surprise  set  up  as  a  cause  for  a  new 
trial  will  not  probably  occur  on  another  trial. 

The  only  question  before  us  is,  did  the  court  below  err  in 
overruling  the  defendant's  motion  for  a  new  trial? 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial,  and  for  further 
proceedings. 

D.  P.  Baldwin^  for  appellant. 

L.  Ckawberlain  and  «7.  C  AppUgatCy  for  appellee. 
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Will. — Contingent  Remainder. — Executory  Devise. — DeTise  to  trustees  in  148   8^:2 

tmst  for  C.  and  his  family  during  his  life,  and,  if  his  wife  should  surriye 
him,  for  his  wife  and  his  children  surTiving  him,  during  her  widowhood; 
upon  the  death  of  C.  and  his  wife,  or  his  death  and  the  marriage  of  his 
widow,  thereupon,  instantly,  and  thenceforth  the  real  estate  devised  to 
descend,  go  to,  and  become  the  absolute  property  of  the  children  of  G. 
living  at  tho  happening  of  such  contingency,  and  such  others  of  his  chil- 
dren as  might  thereafter  bo  born,  if  any,  and  the  children  of  any  de- 
ceased child  of  his;  if  any  child  of  C,  *'now  in  existence,  or  hereafter 
bom,"  should  die  a  minor  and  without  heirs  of  his  or  her  body  l)cgottcn, 
or  die  after  majority,  intestate  and  without  such  heirs,  the  estate  or  intci^ 
est  of  such  child  to  go  to,  vest  in,  and  become  the  property  of  his  or  her 
brothers  and  sisters  and  their  descendants,  and  for  want  of  such  brothers 
or  sisters,  or  their  descendants,  such  estate  or  interest  to  go  to,  vest  in, 
and  become  the  property  of  the  cousins  of  such  deceased  child,  children 
of  J.,  and  their  descendants. 
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Held,  that  the  children  of  G.  took  a  contingent  remainder,  and  that  the  lim- 
itation to  the  cousins  was  void  under  the  rule  against  perpetuities. 

Same. — Remaindert. — IntenUan  pf  Tettator, — In  cases  of  doubtful  construo- 
tion,  the  law  leans  towards  Tested  remainders,  but  the  intention  of  a  tes- 
tator, where  it  can  be  ascertained,  goTcrns,  whether  it  result  in  Tested 
or  contingent  remainders. 

Samk. — PerpeUUtiet. — Rule  Against — If,  by  any  possibility,  the  Testing  in 
possession  of  an  estate  limited  OTcr  by  way  of  executory  dcTise  may  be 
postponed  beyond  the  period  of  a  life  or  Utcs  in  being  and  twenty-one 
years  and  nine  months,  the  limitation  is  Toid ;  and  the  rule  runs  from 
the  death  of  the  testator. 

Same. — Statute. — The  proviso  in  the  elcTcnth  section  of  the  act  regulating 
descents,  distribution  and  dower,  of  February  17ih,  1838^  did  not  change 
the  rule  against  perpetuities. 

y  VNDOR  AND  PuKCHASBR. — Consideratum, — Copenant — A.  and  B.  sold,  and, 
by  deed  with  full  coTenants,  conTeyed,to  C.  certain  real  estate,  A.  haTing 
only  a  life  estate  therein,  and  B.  only  one  undiTided  half  in  fee,  subject 
to  such  life  estate. 

Heldf  in  a  suit  against  C,  in  possession  under  the  deed,  on  his  note  giTen 
for  a  part  of  the  purchase  money,  that  this  partial  want  of  title  in  the  Ten- 
dors  was  no  failure  of  the  consideration  of  the  note^  or  breach  of  the 
ooTcnants  in  the  deed  entitling  0.  to  recoTer  back  any  part  of  the  pur- 
chase money. 

APPEAL  from  the  Vanderburgh  Circuit  Court. 

Gregory,  J. — ^The  administratrix  of  DewittC.  Evans  sued 
Silas  and  Henry  C.  Stephens  on  a  promissory  note.  The 
defendants  answered  in  two  paragraphs,  setting  up  sub- 
stantially the  same  facts.  Demurrers  were  sustained  to  the 
answer,  and  this  presents  the  questions  involved. 

The  consideration  of  the  note  was  the  sale  and  convey- 
ance of  a  tract  of  land  in  fee  by  deed  with  full  covenants, 
from  Saleta  Evans  and  Dewitt  C.  Evans  to  Henry  C.  Ste- 
phens. 

Robert  M.  Evans,  at  the  time  of  his  death,  in  February, 
1848,  was  the  owner  in  fee  of  the  land.  Saleta  Evans  is 
the  widow,  and  Dewitt  C.  Evans  was  the  son  of  Camilas 
Evans,  a  son  of  Robert  M.  Evans.  Henry  C.  Stephens  is  a 
son  of  Juliana  Stephens,  a  daughter  of  Robert  M.  Evans. 
The  title  to  the  land  depends  upon  the  construction  and 
efiect  to  be  given  to  four  articles  of  the  will  of  Robert  M. 
EvanSy  numbered  second,  third,  fourth,  and  twelfth.    The 
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land  in  question  is  embraced  in  the  third.  These  articles 
are  as  follows: — 

Second.  "Having  heretofore  conveyed  to  my  daughter, 
Juliana  Stephens,  lot  number  five,  in  the  original  plan  of 
the  town  of  Evansville  aforesaid,  on  which  she,  with  her 
husband  and  family,  and  myself  now  reside,  to  have,  pos- 
sess and  enjoy  the  same  during  her  natural  life,  and  remain- 
der to  her  children  in  fee,  after  her  death ;  as  an  equiva- 
lent therefor,  I  do  give  and  devise  to  my  trusty  friends, 
Silas  Stephens,  John  Shanklin,  and  Marcus  Sherwood,  all 
of  the  town  of  Evansville  aforesaid,  in  trust,  to  and  for  the 
uses  and  purposes  hereinafter  declared  and  specified,  all 
that  block  or  piece  of  ground  lying  within  the  bounds  of 
the  town  of  Evansville  aforesaid,  containing  something 
more  than  two  acres,  and  bounded  on  the  northwest  side 
by  Main  street,  as  extended  in  and  through  the  eastern  en- 
largement of  said  town;  on  the  northeast  side  by  Sixth 
street;  on  the  southeast  by  Locust  street,  and  on  the  south- 
west by  Fifth  street  and  the  canal,  being  the  same  prem- 
ises known  as  my  old  homestead,  on  which  my  son  Camilas 
now  resides. 

"  To  have  and  to  hold  the  said  block  of  ground,  with  its 
appurtenances,  unto  the  said  Silas  Stephens,  John  Shank- 
lin  and  Marcus  Sherwood,  and  the  survivor  and  survivors 
of  them,  and  the  successor  and  successors  of  them,  or  any 
or  either  of  them,  in  trust,  to  and  for  the  iises  and  pur- 
poses following,  that  is  to  say:  that  the  said  Stephens, 
Shanklin  and  Sherwood,  and  the  survivor  or  survivors  of 
them,  or  of  any  or  either  of  them,  and  their  successors  as 
my  trustees  (whom  I  shall  henceforth  style  my  trustees), 
shall,  in  their  discretion,  either  permit  my  son  Camilas  C. 
Evans  and  his  family,  during  his  life,  to  reside  upon,  pos- 
sess and  enjoy  the  said  block  of  ground  in  this  article  de- 
scribed as  tenant  thereof,  from  month  to  month,  (but  with- 
out the  payment  of  rent)  or  pay  to  the  said  Camilas, 
quarter-yearly,  at  the  expiration  of  each  quarter,  for  the 
use  of  himself  and  his  family,  the  rents  and  profits  of  the 
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said  block  of  ground,  accrued  for  the  quarter  year  next 
preceding  such  payment ;  and  that  in  the  event  of  the  death 
of  my  said  son,  leaving  his  wife  to  survive  him,  then, 
during  her  widowhood,  she  and  her  family  shall  be  permit- 
ted to  reside  on  the  said  premises  as  tenants  thereof  aa 
aforesaid,  or  receive  the  rents  and  profits  thereof  as  afore* 
said." 

Third,  "I  give  and  devise  to  my  said  trustees  the  fol- 
lowing described  pieces  or  tracts  of  land  lying  in  the  county 
of  Vanderburgh,  in  the  State  of  Indiana,  in  township  num- 
ber six,  south  of  range  number  ten,  west,  in  the  district  of 
lands  subject  to  sale  at  the  laud  o£ice  at  Vincennes,  that  is 
to  say :  the  northeast  quarter  of  section  number  fifteen^ 
and  the  southern  half  of  that  part  of  the  northwest  quarter 
of  section  number  fifteen,  which  lies  north  of  Pigeon  creek, 
and  is  commonly  called  the  Yaun  farm,  lying  south  of  the 
fence  which  divides  it  from  what  is  commonly  called  the 
Robinson  faim,  situated  on  the  northern  half  of  the  last 
mentioned  quarter  section;  also,  that  part  of  the  west 
half  of  the  southwest  quarter  of  said  section  fifteen  which 
lies  north  of  Pigeon  creek  and  adjoining  the  suid  farm, 
being  the  same  fraction  I  purchased  of  David  ]!fegley; 
also,  that  part  of  the  east  half  of  the  southwest  quarter 
of  section  fifteen  which  lies  north  of  Pigeon  creek,  and 
adjoining  the  same  Yaun  farm,  and  also  that  part  of  the 
west  half  of  the  southeast  quarter  of  said  section  fifteen 
lying  on  the  north  side  of  Pigeon  creek,  and  also  one  undi- 
vided half  or  moiety  of  all  the  residue  of  my  real  estate 
not  by  this  will  devised  to  some  other  person  or  otherwise 
disposed  of.  To  have  and  to  hold  the  land  and  premises 
in  and  by  this  article  of  this  will  described  and  devised  unto 
my  said  trustees,  and  the  survivor  or  survivors  of  them, 
and  their  successors  as  such  trustees,  in  trust,  to  and  for  the 
uses  and  purposes  hereinafter  declared  and  specified,  that  ia 
to  say :  in  trust  and  confidence  that  my  said  trustees,  and 
the  survivor  or  survivors  of  them,  and  their  successors  as 
such  trustees,  shall  and  will  receive  rents,  issues  and  profits 
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of  the  land  and  premises  in  and  hy  this  third  article  of  this 
my  will  described  and  devised,  and  appropriate  and  dispose 
of  the  same  for  the  benefit  of  my  son  Camilos  and  his 
family  during  his  life,  and  after  his  death,  if  his  wife  sur- 
vive him,  during  her  widowhood,  for  the  benefit  of  his  said 
wife  and  his  children  surviving  him,  subject,  however,  to 
the  provisions  of  the  fourth  article  of  this  will.  And  in 
appropriating  and  disposing  of  the  last  mentioned  rents^ 
issues,  and  profits,  my  suid  trustees  shall  have  special  regard 
for,  and  reference  to,  frugality  and  economy,  and  the  proper 
education  and  sustenance  of  the  children  of  my  said  son 
Camilas." 

Fourth.  "It  is  my  will  that  upon  the  death  of  my  said 
son  Camilas  and  his  wife,  or  upon  his  death  and  the  inter- 
marriage of  his  widow  with  another  man,  thereupon,  in- 
stantly, and  thenceforth,  the  said  block  of  ground,  or  home- 
stead, described  in,  and  devised  by,  the  second  article  of  this 
will,  and  also  the  several  parts  of  the  aforesaid  section  (of 
land)  No.  fifteen,  described  in,  and  devised  by,  the  third  arti- 
cle of  this  will,  together  with  the  rents,  issues,  and  profits 
thereof,  shall  descend,  go  to,  and  become  the  absolute  prop- 
erty of,  the  children  of  my  said  son,  livhig  at  the  happen- 
ing of  such  contingency,  and  such  others  of  his  children  as 
may  thereafter  be  born  (if  any),  and  the  children  of  any 
deceased  child  of  his,  in  equal  proportions,  as  tenants  in 
common,  in  fee  simple,  that  is  to  say :  the  children  of  any 
such  deceased  child,  shall  have  the  share  to  which  their 
parent,  if  living,  would  be  entitled  according  to  the  pro- 
visions of  this  will;  provided,  that  the  share  of  each  and 
every  of  such  children,  whilst  he  or  she  shall  be  a  minor, 
shall  be  and  remain  subject  to  the  control  and  management 
of  my  said  trustees,  according  to  the  provisions  of  the  third 
article  of  this  will;  and,  as  to  the  residue  of  my  real  estate 
devised  to  my  said  trustees  by  the  third  article  of  this  will, 
it  is  my  will  that  the  children  of  said  son  Camilas,  now  liv- 
ing, and  such  other  children  as  may  be  hereafter  born  (if 
any),  shall  have,  possess  and  enjoy  the  same  as  tenants  in 
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fee  simple,  upon  attaining  the  age  of  twenty-one  years. 
And  upon  attaining  that  age,  each  and  every  such  child  eliall 
have,  possess,  and  enjoy  his  or  her  share,  uncontrolled  by 
my  said  trustees,  notwithstanding  the  minority  of  any  one 
or  more  of  his  or  her  brothers  or  sisters,  nephews  or  nieces; 
and  in  like  manner  after  the  death  of  my  said  son  and  his 
wife,  or  after  his  death  and  subsequent  marriage  of  his 
widow,  it  is  my  will  that  the  said  block  of  ground,  or 
"homestead,"  and  those  parts  of  said  section  No.  fifteen 
mentioned  in,  and  devised  by,  the  third  article  of  this  will, 
shall  be  held,  possessed,  and  enjoyed  by  the  children  of  my 
said  son,  now  living,  and  such  other  child  or  children  of 
his  ns  may  hereafter  be  born  (if  any),  upon  their  respect- 
ively attaining  the  age  of  twenty-one  years,  uncontrolled 
by  my  said  trustees.  ***** 

Tweifth.  "It  is  my  will  that  if  any  one  or  more  of  the 
children  of  my  said  son  Camilas,  or  of  my  said  daughter 
Juliana,  now  in  existence,  or  that  may  be  hereafter  born, 
should  die  a  minor  and  without  heirs  of  his  or  her  body 
begotten,  or  die  after  attaining  the  ago  of  twenty-one  years, 
intestate,  and  without  heirs  of  his  or  her  body  begotten, 
then  and  in  every  such  case,  the  estate  or  interest  by  this 
will  given  in  any  part  of  my  estate  to  any  such  child  so 
dying,  shall  go  toj  vest  in,  and  become  the  property  of,  his 
or  her  brothers  and  sisters  and  their  descendants,  in  equal 
proportions,  the  descendants  of  a  deceased  brother  or  sis- 
ter taking  the  estate  or  interest  to  which  their  deceased 
parent  would  have  been  entitled  if  living.  And  for  the 
want  of  such  brothers  or  sisters  or  their  decendauts, 
such  estate  or  interest  shall  go  to,  vest  in,  and  become  the 
property  of,  the  cousins  of  such  deceased  child  and  their 
decendauts  (such  cousius  being  the  children  of  my  said 
son,  or  of  my  said  daughter,  as  the  case  may  be),  the  decend- 
auts of  any  deceased  cousin  taking  the  share  or  interest  to 
which  their  deceased  parent  would  have  been  entitled  if 
living." 

It  is  averred  in  the  answer,  that  at  the  death  of  the  tes- 
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tator,  he  left  him  surviving,  his  son,  Camilaa  C,  and  Saleta^ 
the  wife  of  the  latter,  and  their  four  children,  Paul  Jones, 
Dewitt  C,  Robert  Morgan,  and  Harrison  Clay ;  and  also 
Silas  and  Juliana  Stephens  and  their  four  children  uamed 
in  the  will;  that  shortly  after  the  death  of  the  testator, 
Hariison  Clay  Evans  and  Joshua  Wing  Stephens  (son  of 
Silas  and  Juliana)  died,  intestate,  without  issue;  that  after- 
wards, in  1843,  another  son  was  born  to  Camilas  C.  and 
Saleta,  whose  name  was  Berry  B.;  that 'afterwards,  in  1844, 
Camilas  C.  died,  intestate,  leaving  his  wife  surviving  him, 
and  leaving  also  surviving  him  his  only  children  and  heirs, 
Paul  Jones,  Dewitt  C,  Eobert  Morgan,  and  Berry  B. ;  that 
afterwards,  in  1845,  Juliana  Stephens  died,  leaving  her  hus- 
band, Silas,  surviving  her,  and  leaving  also  surviving  her, 
her  three  children,  Jane,  Robert,  and  Henr}%  and  leaving 
no  other  child  or  children  of  her  body,  and  no  descendant 
of  any  such  child  or  children;  that  afterwards,  in  1858, 
Paul  Jones,  Robert  Morgan,  and  Berry  B.  Evans  all  died, 
intestate,  neither  leaving  surviving  him  any  child  or  children 
of  his  body  begotten,  or  any  descendant  of  any  such  child 
or  children,  Dewitt  C.  being  at  the  time  of  the  death  of 
Paul,  Robert,  and  Berry,  the  sole  surviving  child  and  heir 
of  Camilas  C.  Evans;  that  afterwards,  Robert  Evans  Ste- 
phens died,  intestate,  leaving  his  wife,  Mary  M.,  and  his 
three  children,  Ella,  Edgar,  and  Jane,  as  his  only  children 
and  as  his  only  descendants  and  heirs ;  that  afterwards,  in 
February,  1866,  Dewitt  C,  after  having  attained  the  age  of 
more  than  twenty-one  years,  departed  this  life,  intestate,  with- 
out ever  havingbeen  married,  and  leaving  no  child  or  children 
of  'his  body  begotten,  and  no  descendant  of  any  such 
child  or  children  surviving  him,  but  leaving  his  mother, 
Saleta,  surviving  him  as  his  sole  heir  at  law;  that  Paul 
Jones  and  Robert  M.  (sons  of  Camilas)  had  each  attained 
the  age  of  twenty-one  years  before  the  times  of  their 
deaths,  respectively,  but  that  Berry  B.  Evans,  at  the  time 
of  his  death,  was  not  more  than  fifteen  years  of  age; 
that  Saleta  and  Dewitt  C.  Evans  had  not,  nor  had  either 
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of  them,  any  title  to  the  land  so  conveyed  by  them  to  Henry 
C.  Stephens,  except  such  as  they  derived  through  said  will ; 
that  if  Saleta  had  such  an  interest  as  could  pass  by  the 
deed,  it  was  only  the  right  to  receive  the  rents  and  profits 
of  the  land  during  her  natural  life,  which,  as  compared  with 
the  fee,  was  not  and  is  not  worth  more  than  one-fifth  part  in 
value  of  the  entire  consideration,  or  of  the  $2,049  men- 
tioned in  the  deed;  that  by  reason  of  the  facts  averred,  the 
title  to  the  land  attempted  to  be  conveyed  by  the  deed  has 
wholly  failed,  unless  it  shall  be  held  that  it  was  competent 
for  Saleta  to  convey  the  right  to  receive  the  rents  and 
profits  thereof  during  her  life  or  widowhood,  she  being  still 
a  widow,  and  aged  about  fifty-eight  years,  and  the  rents 
and  profits  of  the  land  since  the  making  of  the  deed  being 
of  the  value  of  one  hundred  dollars;  that  Henry  C.  Steph- 
ens has,  during  the  same  time,  made  lasting  and  valua- 
ble improvements  on  the  land  to  the  amount  and  value 
of  two  hundred  dollars;  that  Henry  C.  Stephens,  at  the 
time  of  the  purchase  of  the  land,  was  ignorant  of  the 
purport,  provisions, and  contents  of  the  will;  that  Saleta 
Evans  and  Dewitt  C.  Evans,  at  the  time  of  making  the 
deed,  represented  to  Henry  C.  Stephens  that  they  owned  the 
laud  in  fee  absolute,  and  he,  relying  upon  their  represen- 
tations, accepted  the  deed  and  executed  the  note  sued  on. 

The  first  question  presented  is,  did  the  children  of  Cami- 
las  Evans  under  the  will  take  a  vested  or  contingent  re- 
mainder in  the  land  conveyed?  A  contingent  remainder  is 
defined  to  be  "an  interest  in  remainder,  limited  to  take 
efiect  either  to  a  dubious  and  uncertain  person,  or  upon  a 
dubious  and  uncertain  event." 

This  question  must  have  its  solution  by  a  reference  to 
the  language  of  the  fourth  article  of  the  will.  By  the  ex- 
press language  of  that  article  the  Tjiud  was  to  "descend,  go 
to,  and  become  the  absolute  property  of,  the  children  '*  of 
Camilas,  living  at  the  hajypenivg  of  the  contingency.  The  lim- 
itation was,  then,  to  take  efi^ect  "  to  a  dubious  and  uncertain 
person." 
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In  Olney  v.  HuU^  21  Pick.  811,  the  will  contained  tlie  fol- 
lowing clauses:  "I  give  to  my  dear  and  loving  wife,  as 
long  as  she  remains  my  widow,  the  improvement  of  all  my 
lands  and  buildings:"  "  Should  my  wife  marry  or  die,  the 
land  then  shall  be  equally  divided  among  my  surviving  sous, 
with  each  son  paying  sixty  dollars  to  my  daughters,  to  be 
equally  divided  among  them,  as  soon  as  each  son  may  come 
in  possession  of  said  land." 

Under  this  will  it  was  held,  that  the  sons  surviving  the 
contingency,  and  not  those  surviving  the  testator,  were 
meant,  and  that,  therefore,  they  took  a  contingent,  and  not  a 
vested  remainder.  Moeton,  J.,  in  speaking  for  the  court, 
says,  "On  the  whole,  we  are  clearly  of  opinion,  that  the 
fair,  and  only  fair  construction  of  the  language  in  the  will, 
gives  the  estate  to  such  sons  as  shall  survive  the  mother; 
that  until  her  death  it  was  uncertain  who  would  be  alive  to 
take,  and  therefore,  that  no  estate  vested  in  any  one  before 
that  event  happened." 

In  the  case  under  consideration,  the  language  of  the  will 
is  equally  clear,  that  the  children  of  Camilas,  living  at  the 
happening  of  the  contingency,  and  such  others  of  his  chil- 
dren as  might  thereafter  be  born,  and  the  children  of  any 
deceased  child  of  his,  were  to  take  the  land  in  question. 
It  is  true  that  the  law  has  no  partiality  for  contingent  re- 
mainders, but  in  all  cases  of  doubtful  construction  leans 
toward  vested  remainders.  But  it  is  equally  true  that  the 
intention  of  the  testator  is  always  to  be  the  polar  star  to  guide 
our  inquiries.  Whenever  the  meaning  can  be  ascertained, 
it  must  govern,  whether  it  result  in  contingent  or  vested 
remainders. 

There  is  a  class  of  cases  that  at  first  blush  seem  to  be  in 
conflict  with  the  case  of  Olney  v.  JIull,  supra^  but  we  think 
that  a  careful  examination  of  these  cases  will  result  in  the 
conclusion  that  there  is  no  conflict  whatever.  Womrath  v. 
McCormick,  51  Penn.  St.  504,  is  mainly  relied  on  to  establish 
a  contrary  result.    The  will  in  that  case  provided : — "  1  give 
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and  bequeath  to  my  said  dear  wife  the  net  rents,  income 
and  interest  of  all  my  estate,  real  and  personal,  during  all 
the  term  of  her  natural  4ife,  for  her  own  use.  But  it  is  my 
desire  that  the  surplus  income  of  my  said  real  and  personal 
estate  that  shall  remain  from  time  to  time,  after  the  appro- 
priation of  whatsoever  part  thereof  she  may  require  or 
expend  for  her  own  use,  shall  be  divided  by  her  among 
our  children,  share  and  share  alike.  It  is  my  will  that  upon 
the  decease  of  my  said  dear  wife,  all  my  real  and  personal 
estate  (with  the  exception  of  the  homestead  place  aforesaid, 
in  Frankford,  whereon  I  now  reside)  shall  be  valued  and 
divided  into  as  many  part«,  to  be  equal  in  value  as  near 
as  may  be,  as  I  shall  then  have  children  living,  the  issue  of 
any  deceased  child  to  represent  their  respective  parent  or 
parents;  and  each  of  such  issue,  if  any,  to  be  considered  in 
the  division  as  one  part  only;  which  valuation  shall  be 
made  by  three  competent  and  disinterested  persons,  who 
shall  be  nominated  and  appointed  by  the  surviving  execu- 
tors of  this  my  will,  hereinafter  named,  and  the  shares  so 
divided  shall  be  drawn  for  in  the  manner  the  persons  mak- 
ing such  division  shall  direct,  so  as  to  designate  a  particular 
share  or  part  of  my  estate  for  each  child,  and  for  the  issue 
of  auy  deceased  child  to  whom  the  same  shall  fall,  upon 
each  drawing.  And  I  give,  devise  and  bequeath  to  each  of 
my  said  surviving  children,  and  the  issue  of  any  deceased 
children,  such  issue  to  stand  respectively  in  th^  place  of 
their  parent,  and  to  take  together  only  the  share  their  re- 
spective parent,  if  living,  would  have  taken,  one  equal  share 
or  part  of  all  my  said  estate,  real  and  personal,  divided, 
allotted  and  drawn  for  as  aforesaid,  to  have  and  to  hold 
their  said  respective  shares  to  them  respectively,  and  their  re- 
spective heirs,  executors,  administrators  and  assigns  forever* 
It  is  my  will  that  the  place  in  Frankford  on  which  I  now 
reside,  containing  about  nine  acres,  hereinbefore  devised  to 
to  my  dear  wife  during  her  natural  life,  shall  not  (in  the 
event  of  her  decease  prior  to  that  time)  be  divided  before 
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the  year  of  our  Lord  1870,  but  shall,  if  my  said  dear  wife 
die  before  then,  be  leased  in  the  mean  time  by  my  surviving 
executors  from  year  to  year,  for  the  benefit  of  my  estate, 
after  which  time  (my  said  dear  wife  being  deceased)  it  may 
be  divided  among  my  children  then  living,  and  the  issue  of 
such  of  them  as  shall  be  deceased,  unto  whom  I  devise  the 
same  in  the  shares  and  in  the  way  and  manner  hereinbefore 
mentioned  in  regard  to  my  other  estate,  devised  to  and 
ordered  to  be  divided  among  them."  Thompson,  J.,  in 
speaking  for  the  court,  says:  "Here  the  life  or  particular 
estate  in  the  widow  must  certainly  determine  at  no  very 
remote  period,  and  by  no  possibility  could  the  remainders 
determine  during  the  continuance  of  that  estate,  for  they 
were  to  the  several  children,  their  heirs  and  assigns  or  issue, 
interchangeably,  and  each  constituted  a  single  unconditional 
estate  in  remainder.  The  devisees  were  all  in  esse  and  ascer- 
tsdned,  and  were  the  children  of  the  devisor.  It  seems  to 
us  that  there  was  nothing  contingent  in  the  interest  devised, 
but  only  as  to  the  time  of  enjoyment,  and  that  would  have 
no  effect  upon  the  character  of  the  estate." 

But  in  the  case  at  bar,  the  devisees  were  not  all  in  esse. 
It  was  the  vesting  of  the  estate,  tmd  not  the  division  of  the 
property,  which  was  referred  to,  and  embraced  in,  the  words 
"  thereupon,  instantly,  and  thenceforth,"  used  in  the  fourth 
article  of  the  will. 

In  Sturgess  v.  Pearson^  4  Madd.  411,  the  testator  gave  by 
his  will  one-fifth  of  certain  personal  property,  in  the  follow- 
ing words :  "  I  give  the  interest  and  dividends  of  one  other 
fifth  part  thereof  to  be  paid  to  my  daughter  Anne  Tatnall, 
daring  her  natural  life ;  and  after  her  decease,  I  give  the 
same  to  be  equally  divided  amongst  her  three  children,  or 
such  of  them  as  shall  be  living  at  her  decease,  the  same  to 
be  paid  to  them  at  their  age  of  twenty-one  years."  The 
Vice  Chancellor  says:  "If  the  will  had  stopped  with  the 
bequest  of  the  interest  and  dividends  to  A.  Tatnall  for  her 
life,  and  after  her  decease  to  be  equally  divided  amongst 
Vol.  XXX.- 
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her  three  children,  it  is  clear  the  children  would  have  taken 
vested  interests;  but  the  testator  adds  these  words, '  or  such 
of  them  as  shall  be  living  at  her  decease;'  and  upon  this 
expression  the  difficulty  arises.  If  I  were  to  indulge  con- 
jecture, I  might  think  the  testator  did  not  intend  that  the 
children  should  take  unless  they  survived  their  mother; 
but  where  the  expressions  used  are  capable  of  a  sensible 
effect,  it  is  not  safe  to  depart  from  them.  The  vested  iuter- 
.ests  first  given  by  the  will,  are,  by  the  form  of  the  expres- 
sion, only  defeated  in  case  there  shall  be  some  or  one,  and 
not  all  of  the  children  living  at  the  mother's  death ;  but 
that  event  did  not  happen,  for  there  was  not  one  child  liv- 
ing at  the  mother's  death.  The  alternative  branch  of  the 
sentence,  therefore,  fails,  and  the  primary  expression,  which 
gave  vested  interests  to  the  children,  takes  effect."  This  de- 
cision clearly  explains  a  sentence  of  a  text  writer  (Powell 
on  Devises)  which  seems  to  be  against  the  conclusion  to 
which  we  have  arrived, 

In  Davforth  v.  Talbofs  AdmW^  7  B.  Mon.  623,  the  devisee 
was  in  esse;  and  the  limitation  was  not  to  take  effect  either 
to  a  dubious  and  uncertain  person,  or  upon  a  dubious  and 
uncertain  event. 

In  Moore  v.  LyoiiSy  25  Wend.  119,  the  persons  to  take  the 
remainder  were  in  esse  and  ascertained  by  the  will.  Van^ 
derheyden  v.  Crandall,  2  Denio,  9,  and  Forsyth  v.  Mathbone, 
34  Barb.  S.  C.  388,  cited  by  counsel,  do  not  militate  against 
the  conclusion  to  which  we  have  arrived. 

Since  the  briefs  were  filed  in  this  case,  our  attention  has 
been  called  to  the  cases  of  Foster  v.  Wick's  Lessee,  17  Ohio, 
250 ;  Hempstead  v.  Dickson^  20  111.  193 ;  and  Yeaton  v.  Roberts^ 
8  Foster  (N.  11.),  459.  We  have  given  them  a  careful  ex- 
amination. The  latter  of  them  only,  seems  to  require  com- 
.  ment.  In  that  case  it  was  held,  that  upon  a  devise  of  real 
and  personal  property  to  one  for  life,  "  then  to  go  and  de- 
scend to  the  children  of  A.  and  the  children  of  B.,  and  such 
other  children  as  they  may  hereafter  have,  in  equal  shares, 
in  fee,"  the' children  of  A.  and  B.  living  at  the  death  of  the 
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testator,  took  a  vested  remainder,  subject  to  open  and  admit 
after-bora  children  to  a  participation ;  and  that  the  share 
of  one  of  these  children  who  died,  passed,  according  to  its 
quality,  to  the  administrator  and  heir  of  such  child.  The 
distinction,  however,  between  that  case  and  the  one  at  bar 
is  this:  in  the  former  case  all  the  children  of  A.  and  B.  were 
to  take,  in  the  latter  only  the  children  of  Camilas  who  sur- 
vived the  happening  of  the  contingency,  and  such  others 
of  his  children  as  might  thereafter  be  born  (if  any),  and  the 
children  of  any  deceased  child  of  his. 

The  next  inquiry  is  as  to  the  validity  of  the  limitation  to 
the  cousins  in  the  twelfth  article.  The  rule  is,  that  a  limi- 
tation over  by  way  of  executory  devise,  in  order  to  be  valid, 
must  be  so  made  that  the  estate  not  only  may,  but  must 
vest  in  possession  within  a  life  or  lives  in  being  and  twen- 
ty-one years  and  nine  months^at  the  farthest,  and  if,  by  any 
possibility,  the  vesting  may  be  postponed  beyond  this  pe- 
riod, the  limitation  will  be  void ;  and  the  period  from  which 
the  rule  runs,  is  the  death  of  the  testator.  Sears  v.  Bussdlj 
8  Gfay,  86. 

The  facts  in  the  case  at  bar  are  within  the  rule.  The 
limitation  to  the  cousins  would  have  taken  efiect  in  posses- 
sion, if  at  all,  by  the  events  which  have  happened  within 
the  prescribed  period ;  yet  a  state  of  facts  might  have  ex- 
isted in  which  it  would  not  have  taken  effect  within  the 
time.  The  time,,  for  aught  that  appears  at  the  death  of 
the  testator,  might  have  been  extended  by  the  birth  of  a 
child  twenty  years  afterwards,  who,  within  five  years,  should 
take  the  whole  of  the  interest  limited  in  the  fourth  article, 
as  sole  survivor  of  father,  mother,  brothers  and  sisters,  and 
hold  it  for  seventy-five  years,  and  then  die  without  heirs 
of  his  body;  in  which  case,  by  the  express  terms  of  the  will, 
the  cousins  would  take  under  the  limitation  under  consid- 
eration seventy-five  years  after  the  expiration  of  lives  in 
being. 

We  do  not  think  that  the  proviso  in  the  eleventh  section 
of  the  act  regulating  decents,  distribution,  and  dower,  of 
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February  17,1838,  in  force  at  the  death  of  the  testator, 
changed  this  rule.  That  proviso  can  have  its  full  force  and 
efiect  without  changing  the  rule  against  perpetuities.  It  could 
hardly  be  the  intention  of  the  legislature  to  make  a  change 
in  favor  of  perpetuities  in  a  section  abolishing  estates  tail 
after  the  second  generation. 

The  limitation  being  void  as  to  the  cousins,  and  the 
grand  children  of  the  testator  not  taking  a  vested,  but  a 
contingent  remainder,  the  fee,  subject  to  the  life  estate  of 
the  widow  of  Camilas  Evans  and  the  contingent  remainder 
to  the  grandchildren,  either  passed  under  the  residuary 
clause  in  the  third  article,  or  descended  under  the  law  of 
decents  in  force  at  the  death  of  the  testator. 

From  this  it  would  follow  that  Dewit  C.  Evans,  at  the 
time  he  joined  with  his  mother  in  the  deed  to  Henry  C. 
Stephens,  was  the  owner  in  fee  of  one  undivided  half  of 
the  land  conveyed,  subject  to  the  life  estate  of  his  co-grant- 
or. As  Henry  C.  Stephens  is  in  possession  of  the  land  under 
a  deed  with  full  covenants,  he  can  only  insist  upon  a  defense 
to  the  notes  given  for  the  purchase  money  on  the  ground 
of  entire  failure  of  title.  James  v.  The  Lawrenceburgh  In- 
surance Co.,  6  Blackf.  525 ;  Whisler  v.  JBickSy  5  Blackf.  100 ; 
Smith  V.  AckermaUy  id.  541. 

There  has  as  yet  been  no  breach  in  the  covenants  in  the 
deed  entitling  the  appellant  to  recover  back  any  part  of  the 
purchase  money.  Henry  C.  Stephens  is  seized  and  pos- 
sessed of  the  whole  land  under  the  deed  for  the  life  of  one 
of  the  grantors,  and  of  the  undivided  half  of  the  remainder 
in  fee.    His  possession  as  yet  is  rightful  under  the  deed. 

The  judgment  is  affirmed,  with  costs. 

C.  Baker  J  J.  G.  JoneSy  and  (7.  IT.  BuUerfidd  for  appellants. 

A.  Iglehart  and  G.  Denln/y  for  appellee. 
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Silvers  t\  Nerdlinger  and  Another. 

Nkgliokncx. —  Excavation  in  Sidewalk  of  City, '-^ Injury  to  Person. —  The 
owner  of  ft  lot  in  a  citj,  having,  by  permission  of  the  city  authorities,' 
caused  an  excavation  to  be  made  in  a  sidewalk  along  which  people  are 
accustomed  to  pass,  for  the  purpose  of  constructing  an  area  by  the  side 
of  a  building  to  be  erected  on  such  lot,  it  is  his  duty  to  see  that  proper 
protection  against  injury  to  persons  passing  along  tho  sidewalk  is  pro- 
vided; and  if,  in  consequence  of  such  excavation  being  insufficiently 
guarded,  a  passer  on  the  sidewalk  fails  in  and  is  injured,  without  his 
own  fault,  the  lot  at  the  time,  for  the  purpose  of  constructing  the  area  and 
erecting  tho  building  under  a  contract,  being  in  tho  exclusive  possession 
of  a  third  person,  the  contractor,  who  has  complied  with  the  stipulations 
of  his  contract,  the  owner  is  liable  for  the  injury  so  received. 

Same. — Contractor, — Recovery  Over  Againtt. — Where  there  is  no  provision 
in  the  contract  that  the  contractor  shall  have  exclusive  possession  of  the 
lot,  or  stipulation  that  he  shall  keep  the  area  properly  guarded  during 
the  progress  of  tho  work,  as  between  him  and  the  owner,  there  is  no 
implied  obligation  that  tho  contractor  shall  keep  it  so  guarded,  whatever 
liability  he  may  incur  to  others  by  leaving  it  unguarded;  and,  having 
performed  his  work  according  to  the  contract,  he  is  not  liable  over  to 
tho  owner  for  damages  recovered  against  the  latter  for  such  injury. 

CoNTRiBTTiON  — Joint  }Vrong  Doers. — Where  a  recovery  has  been  had 
against  one  of  several  joint  wrong  doers,  he  has  no  remedy  against  the 
others  for  contribution. 

APPEAL  from  the  Laporte  Circuit  Court. 

Elliott,  J. — This  was  an  action  by  Nerdlinger  and  Op- 
penheimer  against  Silvers,  tho  appellant.  It  is  alleged  in 
the  complaint  that  on  the  10th  of  April,  1865,  Silvers  con- 
tracted wkh  the  plaintifis  to  erect  for  them  a  building  on  a 
lot  on  the  corner  of  Columbia  and  Calhoun  streets,  in  tho 
city  of  Fort  Wayne,  and  that  the  plaintifis,  for  that  pur- 
pose, delivered  to  Silvers  the  exclusive  possession  of  said 
lot;  that  there  was  a  sidewalk  in  front  of  the  lot,  along 
which  the  inhabitants  of  the  city  were  accustomed  to  pass 
and  repass,' and  that  during  the  erection  of  tho  building, 
Silvers,  with  tho  consent  of  the  city  authorities,  made  an 
excavation  in  the  sidewalk,  for  the  purpose  of  erecting  the 
necessary  walls  and  cellar  ways  of  tho  building ;  that  it 
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was  his  duty,  while  so  in  the  possession  of  the  lot,  to  keep 
tho  pit,  so  excavated,  safficicntly  guarded  and  protected  to 
prevent  injury  to  persons  passing  along  the  sidewalk,  which 
he  negligently  failed  to  do ;  and  that  in  consequence  of  the 
.  pit  being  left  exposed  and  unguarded,  one  Charles  Dwelly, 
in  passing  along  said  sidewalk,  fell  into  the  pit  and  was 
greatly  injured  thereby;  thatDwelly  afterwards  sued  the 
plaintiffs  in  the  Allen  Circuit  Court  for  the  damages  so  sus- 
tained by  him,  in  which  suit  he  recovered  the  sum  of  one 
thousand  dpllars,  and  costs,  all  of  which  the  piainti^  paid. 

The  contract  between  the  parties  and  a  transcript  of  the 
proceedings  and  judgment  in  the  suit  of  Dwelly  against  tho 
\  plaintiffs  are  made  part  of  the  complaint.  The  contract 
docs  not  provide  that  Silvers  should  have  the  exclusive 
possession  of  the  lot,  nor  does  it  contain  any  provision  re* 
quiring  him  to  guard  the  area  excavated  in  the  sidewalk. 

Silvers  filed  an  answer  of  six  paragraphs.  Tbe/r5^  is  a 
general  denial.  The  second^  fourthy  and  sixth  paragraphs 
were  stricken  out  on  motion,  and  a  demurrer  sustained  to 
the  third.  No  question  arises  on  the  fifth.  The  third  par- 
agraph denies  that  there  was  anything  in  the  contract  mak- 
ing it  the  duty  of  Silvera  to  guard  the  pit,  and  alleges  that 
the  excavation  was  necessarily  connected  with  the  work  to 
be  done  under  the  contract;  that  during  the  progress  of  tho 
.  work  the  plaintiffs  had  their  place  of  business  diagonally 
\  across  the  street  from  the  excavation,  not  exceedins:  one 
hundred  feet,  and  knew,  at  all  times,  how  the  excavation 
was  protected;  and  that  on  the  night  of  tho  accident,  and 
just  before  the  happening  thereof,  one  of  the  plaintiffs 
passed  along  immediately  by  and  in  full  view  of  said  exca- 
vation, and  well  knew  its  condition  and  how  it  was  guarded 
and  protected. 

The  court — ^to  which  the  cause  was  submitted  for  trial  by 
agreement  of  the  parties,  without  a  jury — at  the  request  of 
tho  appellant,  found  the  facts  specially,  and  the  conclusions 
of  law  arising  thereon,  as  follows: — ^''That  on  the  10th  day 
of  April,  1865,  the  plaintLfis  and  defendant  entered  into  ft 
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written  agreement,  which  is  set  forth  in  the  complaint,  by 
which  the  defendant  agreed  to  famish  all  the  necessary 
materials  and  erect  for  the  plaintiffs  a  building  on  a  lot 
owned  by  the  plaintifts  at  the  corner  of  Calhoun  and  Colum- 
bia streets,  in  the  city  of  Fort  Wayne ;  that  it  was  a  part  of 
the  contract  that  the  defendant  should  make  excavations  in 
the  sidewalk  along  the  side  of  said  building,  for  the  purpose 
of  constructing  areas  by  the  side  of  said  building;  that  the 
plaintifis  delivered  to  the  defendant  the  exclusive  possession 
of  said  lot,  for  the  purpose  of  erecting  said  building  under 
said  contract;  that  it  was  not  specially  provided  in  said  con- 
tract that  the  defendant  should  guard  said  excavations  by 
barricade  or  otherwise,  during  the  progress  of  said  work; 
that  the  defendant  did,  during  the  progress  of  said  excava* 
tions,  attemx^t  to  guard  the  same,  but  that  on  the  night  of 
the  28th  day  of  October,  1865,  and  whilst  the  defendant 
was  in  the  exclusive  possession  of  said  lot,  in  the  perform- 
ance of  said  contract,  the  said  excavations  were  not  suffi- 
ciently guarded  or  protected,  and  that  one  Charles  Dwelly 
fell  into  said  excavation  aud  was  injured;  that  on  the  16th 
day  of  March,  1866,  said  Dwelly  commenced  a  suit  in  the 
Allen  Circuit  Court  against  the  plaintiffs  to  recover  dama- 
ges for  said  injury,  and  recovered  judgment  therein  for  one 
thousand  dollars  and  costs,  taxed  at  ninety-eight  dollars,  all 
of  which  the  plaintifts  paid,  on  the  1st  day  of  January, 
1867,  and  before  the  commencement  of  this  suit.  And  the 
court  finds  that  the  defendant  knew  of  the  pendency  of 
said  suit  in  time  to  make  his  preparations  and  defend  the 
same,  on  the  trial,  but  that  he  did  not  defend  the  same; 
that  said  notice  was  not  given  him  by  said  plaintiffs;  that 
the  knowledge  thereof  was  communicated  to  him  by  citi- 
zens of  Fort  Wayne;  that  he  knew  of  the  time  of  the  trial 
thereof.  And  the  court  further  finds  that  the  plaintiffs  had 
full  knowledge  of  the  progress  of  said  work,  the  digging 
of  said  pit,  and  the  manner  of  protecting  the  same  by  the 
defendant,  during  the  progress  of  the  work,  aud  on  said 
28th  day  of  October,  186d. 
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And  the  court  finds^  as  a  conclusion  of  law  upon  said 
factS)  that  said  defendant  is  bound  by  said  judgment,  and 
liable  to  pay  the  amount  thereof,  with  interest  thereon  from 
the  date  of  the  payment  thereof,  amounting  to  fifty-five 
dollars." 

Silvers  excepted  to  the  conclusions  of  law  as  stated  by 
the  court;  and  also  moved  for  a  new  trial,  for  the  reasons 
that  the  finding  of  the  court  is  contrary  to  law,  and  to  the 
evidence  in  the  case.  Which  motion  the  court  overruled, 
and  rendered  judgment  for  the  plaintiffs  for  $1,153  and  costs. 

The  errors  assigned  are: — 1.  The  court  erred  in  sustain- 
ing the  demurrer  to  the  third  paragraph  of  the  defendant's 
answer.  2.  The  court  erred  in  the  conclusions  of  law  aris- 
ing upon  the  facts.  3.  The  court  erred  in  overruling  the 
appellant's  motion  for  a  new  trial. 

It  is  insisted  by  the  appellant's  counsel  that  the  complaint 
does  not  show  a  valid  cause  of  action  in  favor  of  the  plain- 
tiffs below,  and  that  the  demurrer  to  tlie  third  paragraph  of 
the  answer  should,  therefore,  have  been  overruled. 

The  same  question,  substantially,  is  presented  by  the  ex- 
ception to  the  conclusions  of  law  stated  by  the  court,  aris- 
ing upon  the  facts  so  specially  found.  Several  questions 
are  presented  in  argument  as  reasons  why  the  conclusions 
of  law  stated  by  the  court  are  erroneous;  one  of  which  is, 
that  Silvers  did  not  have  such  notice  of  the  suit  of  Dwelly 
against  the  plaintiffs  below  as  to  bind  him  by  the  judgment 
in  that  case,  even  if  he  is  answerable  over  to  them,  which  is 
denied. 

The  case  will  be  disposed  of  by  the  conclusion  to  which 
we  have  arrived  upon  the  question  of  the  liability  of  Silvers 
to  Nerdlinger  and  Oppenheimer  upon  the  facts  as  they  ap- 
pear in  the  complaint,  as  well  as  by  the  special  findings  of 
the  court ;  and  will  render  it  unnecessary  that  we  should 
examine  the  question  of  the  sufliciency  of  the  notice  to  Sil- 
vers of  the  Dwelly  suit  to  bind  him. 

That  Nerdlinger  and  Oppenheimer,  for  whom  the  area 
was  excavated,  were  legally  liable  to  Dwelly,  he  not  being 
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in  fault,  is  not  controverted  by  them.  Indeed,  their  right  to 
recover  over  against  Silvers,  the  contractor,  is  based  by 
them  on  the  assumption  that  they  were  properly  so  held 
liable;  for,  if  they  were  not  liable  to  D welly,  it  could  not  be 
claimed,  with  any  show  of  plausibility,  that  Silvers,  how- 
ever formally  notified  of  that  suit,  would  be  concluded  by 
the  judgment,  or  thereby  rendered  liable  to  refund  the 
amount  recovered  against  them  without  authority  of  law. 

It  is  claimed,  however,  as  Nerdlinger  and  Oppenheimer 
were  made  liable  to  Dwelly,  because  the  area  was  construc- 
ted by  their  procurement  and  for  their  use  and  benefit,  that 
Silvers  is  liable  over  to  them,  because  he  had  the  exclusive 
possession  of  the  lot  at  the  time,  and  it  was  his  duty  as 
contractor  to  keep  the  area  properly  guarded. 

It  was  held  by  the  Supreme  Court  of  Pennsylvania,in  the 
case  of  Painter  v.  TTie  Mayor  ^c.  of  Piitsburghy  46  Penn.  St.  213, 
that  where  a  person  employs  another,  exercising  a  distinct 
employment,  to  do  work  by  a  special  contract,  for  a  stipu- 
lated sum,  and  does  not  interfere  with  the  mode  of  perform- 
ance, he  is  not  responsible  for  the  acts  or  negligence  of  the 
contractor  or  his  employees;  and  the  principle  was  applied  in 
favor  of  the  city  of  Pittsburgh,  against  which  the  suit  was 
brought  to  recover  damages  for  causing  the  death  of  a  per- 
son, who,  in  passing  along  one  of  the  streets  of  the  city,  fell 
into  a  pit,  excavated  in  the  erection  of  a  sewer  that  was 
being  constructed  for  and  under  a  contract  with  the  city, 
and  which  was  negligently  left  open  and  unprotected  by 
proper  barricades. 

The  principle  enunciated  in  that  case  has  been  much  dis- 
cussed by  the  courts,  both  in  England  and  this  country. 
Many  of  the  cases  are  collected  in  a  note  to  that  case  in  8 
Am.  Law  Eeg.  (n.  s.)  350,  and  will  be  found  to  be  in  direct 
conflict.  The  proper  rule  on  the  subject  seems  to  be  that 
laid  down  by  the  Supreme  Court  of  the  United  States,  in 
The  City  of  Chicago  v.  Bobbins,  as  follows : — '*  Where  the 
obstruction  or  defect,  caused  or  created  in  the  street,  is 
purely  collateral  to  the  work  contracted  to  be  done,  and  is 
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entirely  the  result  of  the  wrongful  acts  of  the  contractor  or 
his  workmen,  the  rule  is  that  the  emploj'eris  not  liable;  but 
where  the  obstruction  or  defect  which  occasioned  the  injury 
results  directly  from  the  acts  which  the  contractor  agrees 
and  is  authorized  to  do,  the  person  who  employs  the  con- 
tractor and  authorizes  him  to  do  those  acts  is  equally  liable 
to  the  injured  party."  The  same  distinction  is  fully  rec*og- 
nized  in  Starrs  v.  The  CUy  of  Oiica,  17  N.  T.  104. 

The  recovery  in  this  case  against  Silvers,  as  we  have  seen, 
is  based  on  the  assumption  that  Nerdlinger  and  Oppenhei- 
mer  were  properly  held  liable  to  Dwelly,  Admitting  this 
to  be  so,  then  the  question  is,  does  the  law  arising  upon  the 
facts  of  the  case  hold  Silvers  responsible  to  answer  over 
to  them  ? 

In  the  discussion  of  this  question  we  put  put  of  view  all 
question  as  to  the  sufficiency  of  the  notice  to  Silvers  of  the 
pendency  of  that  suit,  to  make  it  conclusive  upon  him,  if 
he  is  otherwise  liable.  ^ 

Here  the  area  was  dug  by  permission  of  the  city  author* 
ities,  who  had  exclusive  control  over  the  streets.  It  was  a 
special  favor  granted  to  Nerdlinger  and  Oppenheimer  alone, 
as  the  owners  of  the  lot,  and  the  benefits  resulting  there- 
from enured  exclusively  to  them,  and  it  was  their  duty  to 
use  every  reasonable  care  that  the  privilege  thus  granted 
should  be  so  exercised  as  not  to  become  a  nuisance,  or  pro- 
duce injury  to  others;  and  sound  public  policy,  as  well  as 
justice,  requires  that  they  should  be  held  responsible  for 
any  injury  caused  by  a  neglect  of  that  duty. 

It  is  said  in  the  case  of  The  City  of  Chicago  v.  JSobbinSy  2 
Black,  U.  S.  S.  C.  418,  that  the  owner  of  a  lot  for  whose 
benefit  such  an  area  is  constructed,  cannot  escape  liability 
by  letting  the  work  out  to  a  contractor,  and  shift  responsi- 
bility on  him  if  an  accident  occurs.  ^^He  cannot  even  re- 
frain from  directing  his  contractor  in  the  execution  of  the 
work  so  as  to  avoid  making  the  nuisance.  A  hole  cannot 
be  dug  in  the  sidewalk  of  a  large  city,  and  left  withont 
guards  and  lights  at  night,  without  great  danger  to  life  and 
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limb,  and  he  who  orders  it  dug,  and  makes  no  provision  for 
its  safety  is  chargeable  if  injury  is  suiiered." 

The  digging  of  the  area  was  lawful.  It  was  not  a  nui- 
sance, per  scy  but  was  rendered  such  by  the  neglect  to  keep 
it  properly  protected  and  guarded  so  as  to  avoid  injury.  It  . 
was  the  duty  of  Nerdlinger  and  Oppenheimer,  at  their  peril,  ; 
to  see  that  it  was  so  guarded.  They  neglected  that  duty,  | 
whereby  the  area  became  a  nui8ance,and  the  injury  resulted 
to  Dwelly.  By  that  neglect  they  became  wrong  do'ere,  and 
were  properly  held  responsible.  They  did  not  protect  the  l 
area,  nor  even  use  the  precaution  to  provide  in  the  contract  | 
that  Silvers,  the  contractor,  should  do  so.  The  construe- 1 
tion  of  the  area  was  a  necessary  part  of  the  work  in  the 
erection  of  the  building.  Silvers  was  required  to  construct 
it  by  the  contract,  and  no  complaint  is  made  as  to  the  man- 
ner in  which  the  work  was  done.  The  obstruction,  then, 
which  occasioned  the  injury, resulted  directly  from  the  acts 
which  Silvers*  agreed  and  was  authorized  to  do;  and  hence 
it  was  the  duty  of  Nerdlinger  and  Oppenheimer,  who  era- 
ployed  him  and  authorized  him  to  do  those  acts,  to  see  to 
it,  that  the  area  was  so  guarded  as  to  prevent  injury.  The 
contract  imposed  no  obligation  on  Silvers,  as  between  him 
and  Nerdlinger  and  Oppenheimer,  to  guard  the  area;  it  sim- 
ply required  him  to  execute  the  work  in  a  proper  manner. 
If  they  had  required  Silvers  to  stipulate  in  the  contract 
that  he  would  keep  the  area  properly  guarded  during  the 
progress  of  the  work,  and  he  had  failed  to  do  so,  by  which 
they  were  held  liable,  Silvers  would  unquestionably  have 
been  liable  to  them  on  his  contract;  but  as  no  such  stipulation 
was  made  in  the  contract,  no  implied  obligation  to  that  ef- 
fect arises  from  it  as  between  these  parties,  whatever  liabil- 
ity Silvers  may  have  incurred  to  others,  by  leaving  the  area 
unguarded.  If  Silvers,  by  digging  the  area  and  leaving  it 
unprotected,  made  himself  amenable  to  Dwelly,  ho  thereby, 
at  most,  only  became  a  joint  wrong  doer  with  Nerdlinger 
and  Oppenheimer,  who  procured  it  to  be  dug,  and  were 
therefore  alike  bound  to  see  that  it  was  kept  properly  guarded. 
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They  might  both  have  been  liable  to  Dwelly,  but  both  being 
wrong  doers  i7i  pari  delicto^  neither  would  be  liable  to  an- 
swer over  to  the  other.  It  is  well  settled  that  one  of  sev- 
eral joint  wrong  doers,  against  whom  a  recovery  has  been 
^  had,  has  no  remedy  against  the  others  for  contribution. 

The  -conclusion  reached  in  this  case  is  very  fully  sustained 
by  the  Court  of  Appeals  of  New  York,  in  The  City  of  Buf- 
falo v.  IloUoway^  3  Sold.  493.  There,  the  City  of  Buffalo 
contracted  with  Holloway  for  the  erection  of  a  sewer  in 
one  of  the  streets  of  the  city.  In  the  proper  execution  of 
the  work  Holloway  dug  a  pit  or  hole  in  the  middle  of  the 
street,  about  twelve  feet  in  length,  four  feet  wide  and  fifteen 
feet  deep,  and  neglected  to  guard  it  at  night  with  proper  lights 
and  barricades;  in  consequence  of  which,one  Tripp,  while  law- 
fully passing  along  the  street,  without  fault  on  his  part,  fell 
into  the  pit  and  was  greatly  injured.  Tripp  sued  the  city 
and  recovered  §1,067.02.  The  city  thereupon  sued  IIollo- 
way  to  recover  back  said  sum.  The  contract  contained  no 
provision  that  Holloway  should  keep  the  pit  guarded  dur- 
ing the  execution  of  the  work,  but  it  was  averred  in  the 
complaint,  as  it  is  here,  that  it  was  the  duty  of  IloUoway, 
as  the  contractor,  to  use  due  care  while  the  pit  remained 
open  to  properly  guard  the  same  with  proper  lights,  guards, 
and  barricades,  so  as  to  protect  persons  passing  on  and  along 
the  street  from  injury. 

The  question  arose  on  a  demurrer  to  the  complaint, 
which  had  been  sustained  by  the  lower  court.  The  Court 
of  Appeals,  in  holding  the  complaint  bad,  say: — "  The  City 
of  Buffalo  was  bound  to  exercise  its  right  in  constructing 
the  sewer  in  a  careful  and  prudent  manner,  so  as  to  avoid 
injury  resulting  to  others  from  it;  and  if  it  were  prudent 
and  necessary  to  erect,  maint^iin,  and  keep  lights,  guards 
and  barriers  about,  and  in  the  vicinity  of  the  place  exca- 
vated, during  the  progress  of  the  work,  in  order  to  protect 
and  prevent  persons  lawfully  traveling  and  passing  along 
the  street  from  unavoidably  falling  into  the  pit  or  hole,  and 
thereby  sustaining  injury,  it  was  its  duty  to  do  so,  and  con- 
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8eqnently  it  is  liable  for  injuries  occasioned  by  the  want  of  such 
proper  precautionary  measures.  As  between  the  city  of  Buf- 
falo and  the  defendant,  the  obligation  of  the  latter  extended 
no  farther  than  to  perform  his  part  of  the  contract  made 
-for  the  construction  of  the  sewer  according  to  its  terms, 
with  reasonable  skill,  and  consequently,  he  is  only  liable  to 
the  city  to  compensate  it  for  such  injuries  as  it  sustained 
for  the  want  of  the  exercise  of  such  skill  in  the  perform- 
ance of  his  contract  *  *  *  Jx  will  be  observed,  that  it 
is  not  stated  or  alleged  in  the  complaint  that  it  was  not 
necessary  for  the  defendant,  in  order  to  construct  the  sewer 
in  pursuance  of  the  terms  of  his  contract,  to  excavate  the 
pit  or  hole  in  every  respect  as  it  was  done,  or  that  there  was 
any  lack  of  skill  manifested  in  executing  the  contract  in 
that  respect."  It  is  further  said  in  that  case,  that  if  the 
excavation  in  the  street  was  such  as  to  require  that  it  should 
be  guarded,  "the  city  might  have  contracted  with  the  de- 
fendant to  take  such  precautionary  measures ;  in  that  event 
the  duty,  as  between  him  and  the  city,  would  have  devolved 
npon  him,  and  be  would  have  been  liable  for  all  the  conse- 
quences resulting  to  it  for  any  neglect  on  his  part  in  observ- 
ing his  stipulations  in  that  respect;  or  the  city  may  have 
judged  the  measures  unnecessary,  and  therefore  omitted  to 
provide  for  them  in  its  contract  with  the  defendant,  or,  if 
otherwise,  the  city  might  have  chosen  to  contract  for  the  do- 
ing of  that  service  with  some  other  person.  In  either  case 
the  defendant  would  owe  no  such  duty  to  the  city,  what- 
ever liability  he  might  have  incurred  to  others."  The  rul- 
ing in  that  case  was  approved  in  the  subsequent  case  of 
Starrs  v.  The  City  of  Utica^  supra. 

The  appellees  seem  to  rely  upon  the  case  of  The  City  of 
Chicago  v.  Bobbins^  supra,  as  sustaining  their  right  to 
recover  against  Silvers.  We  do  not  so  understand  that 
case.  There  the  area  was  constructed  by  Robbins  for  his 
own  exclusive  use  and  benefit,  under  an  implied  license  of 
the  city.  It  was  left  for  a  considerable  time  without  suffi- 
dont  gaards  or  covering,  which  was  known  to  Robbins. 
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Woodbury,  in  paBsing  along  the  sidewalk,  without  negli- 
gence on  his  part,  fell  into  the  area,  and  was  seriouslj 
injured.  He  sued  the  cit}*,  and  recovered  a  judgment  for  over 
two  thousand  dollars.  The  city  thereupon  sued  bobbins 
as  the  wrong  doer  in  fact,  to  compel  him  to  refund  the 
amount  so  recovered  by  Woodbury.  It  was  held  by  the 
Supreme  Court,  that  the  city,  having  exclusive  control  over 
the  streets,  was  bound  to  see  that  they  were  kept  in  proper 
repair  aud  condition  to  avoid  injury  to  those  passing  along 
the  same,  and  was  therefore  primarily  liable  to  Woodbury 
for  the  damages  occasioned  to  him  by  the  area  being  left 
open  without  proper  guards;  but  that  the  city,  not  being  a 
wrong  doer  in  fact,  could  compel  Robbins,  who  alone  was 
atfuult,  and  for  whose  exclusive  benefit  the  area  was  con- 
structed, to  answer  over  to  the  city  for  the  amount  recov- 
ered by  Woodbury.  The  decision  is  clearly  put  upon  the 
ground  that  Itobbins  was  alone  to  blame,  and  that  no  fault, 
in  fact,  was  chargeable  to  the  city.  The  court  say :  ''The 
rule  of  law  is,  that  one  of  two  joint  wrong  doers  cannot 
have  contribution  from  the  other.  It  is  difficult,  in  this 
case  to  see  how  the  city  was  to  blame,  and  least  of  all, 
how  Robbins  can  impute  blame  to  it."  And  (as  bearing  on 
the  question  of  the  liability  of  Silvers  in  this  case)  it  is  fur- 
ther said  that  "  Robbins,  in  the  exercise  of  his  privilege, 
did  not  use  even  ordinary  care.  There  is  no  provision  in 
his  contract  with  fiutton,  nor  with  the  men  who  laid  the 
flagging  or  put  on  the  iron  grating,  that  they  should  pro- 
vide proper  lights  and  guards." 

That  case,  in  as  far  as  it  has  any  bearing  on  the  one 
before  us,  so  far  from  sustaining  the  right  of  the  appellees 
here  to  recover  against  Silvers,  seems  to  us  as  directly  to 
the  reverse.  We  think  that  neither  the  complaint  nor  the 
special  finding  of  the  court  is  sufficient  to  sustain  the  judg- 
ment against  Silvers,  aud  it  must  therefore  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  Circuit  Court  to  over- 
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rale  the  demurrer  to  the  third  paragraph  of  the  answer,  and 
sustain  it  to  the  complaint. 

J.  B.  ^  W,  NUes  and  J.  A.  Thomtorij  for  appellant. 

J,  L.  Warden  and  J.  Morris^  for  appellees. 


The  State  v,  Gachenheimer  and  Another.  I  ao    as 

1 152    101 

JvsTiCB  OF  TBS  P£ACB. — Jurisdiction  — Recoffnuutnee.—'A  Justice  of  the  peaoo 
has  jurisdiction  to  take  a  recognizance  for  t^e  oppearance  of  a  prisoner 
at  a  future  time,  to  answer  a  general  charge  of  an  offense,  so  defectively 
stated  in  its  details  that  the  prisoner  might  well  have  objected  to  the  suf- 
ficiency of  the  affidavit. 

Samc. — Etfidenee, — The  proceedings  of  a  court  of  inferior  and  limited  juris- 
diction cannot  bo  recognised  as  valid,  unless  the  facts  necessary  to  give 
jurisdiction  in  the  particular  case  are  af&rmatii'ely  shown  to  exist;  and 
the  taking  of  a  recognizance  by  a  justice  of  the  peace  is  within  this  rule. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Frazee,  J. — This  was  a  suit  upon  a  forfeited  recognizance 
taken  by  a  justice  of  the  peace,  conditioned  for  the  appear- 
ance of  Gachcnheimer  before  the  juatice  on  a  subsequent 
daj,  *^  to  answer  the  charge  of  obtaining  goods  under  false 
pretenses."  There  was  an  answer  of  general  denial.  The 
issue  was  found  for  the  defendants,  and  the  case  is  here 
solely  on  the  evidence.  The  affidavit  filed  before  the  jus- 
tice was  defective.  Gachcnheimer  was,  however,  arrested 
and  brought  before  the  justice  upon  a  warrant.  Upon  his 
application  the  hearing  was  continued,  to  enable  him  to  pro- 
cure absent  testimony,  and  the  recognizance  was  taken  for 
his  appearance  at  the  time  thus  Itxed  for  the  hearing. 

The  question  is  whether  the  justice  had  jurisdiction  to 
take  the  recognizance.  For  the  appellee  it  is  argued  that  a 
sufficient  affidavit  was  necessary  to  confer  that  jurisdiction. 
Thejurisdictionofjustices  in  such  cases  is  wholly  derived 
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from  the  statute.  It  is  enacted  that  *' any  justice  shall,  on 
complaint  made  on  oath  before  him,  charging  any  person 
with  the  commission  of  any  crime  or  misdemeanor,  issue 
his  warrant,"  &c.    2  G.  &  II.  636. 

When  the  proceeding  is  attacked  collaterally,  as  in  this 
case,  all  reasonable  intendments,  and  as  largo  a  latitude  of 
construction  as  can  be  deemed  fair,  will  be  indulged  to  sup- 
port the  jurisdiction;  and,  accordingly,  in  such  cases  as  this, 
a  distinction  is  taken  by  the  authorities  between  a  general 
charge  of  an  oftense  defectively  stated,  and  no  charge  of  any 
offense.  If  there  is  a  colorable  charge,  though  defective, 
then  the  jurisdiction  exists — there  is  something  to  put  the 
judicial  mind  in  motion.  It  would  be  a  most  mischievous 
doctrine  that,  for  a  mere  defect  in  the  affidavit  upon  which 
a  warrant  issues,  there  is  no  jurisdiction,  thus  exposing  the 
justice  to  liability  for  false  imprisonment  in  every  such  case. 
That  most  useful  and  necessary  court  would  cease,  for  the 
reason  that  no  citizen  could  be  found  willing  to  incur  the 
hazards  incident  to  the  office. 

As  we  understand  the  evidence,  the  affidavit  did  charge 
generally  that  Gachenheimer  had  "obtained  property,  or 
goods,  or  promissory  notes,  from  one  Weis,  by  false  pre- 
tenses." Tlxe  false  pretenses  specifically  charged  were, 
however,  so  defectively  stated  that  the  prisoner  might  well 
have  objected  to  the  sufficiency  of  the  affidavit.  The  paper 
itself  was  lost,  and  its  contents  were  proved  orally,  though 
its  exact  form  was  not  given  by  any  witness.  The  effect  of 
the  evidence  concerning  it  is  as  we  have  stated  it.  This  brings 
the  case  within  the  rule  already  announced.  There  was  an 
offense  charged,  but  not  sufficiently  stated  in  its  details,  and 
the  justice,  therefore,  had  jurisdiction  to  inquire  and  take 
the  recognizance.  It  follows  that  a  new  trial  should  have 
been  awarded. 

The  nature  of  the  appellant's  argument  justifies  here  some 
consideration  of  another  question  which  was  considered  and 
decided  when  this  case  was  formerly  here.  We  then  held 
the  evidence  insufficient  to  sustain  a  verdict  for  the  plaintiff^ 
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because  there  was  no  proof  of  the  facts  necessary  to  give 
the  justice  jurisdiction.  Gachenheimer  v.  The  StatSy  28  Ind. 
91.  The  appellant  now  earnestly  questions  the  correctness 
of  that  decision,  and  calls  upon  us  to  review  it.  In  Haw- 
kins  V.  The  State,  24  Ind.  288,  we  had  held  the  same  doc- 
trine. Indeed,  we  regarded  it  as  too  familiar  a  proposition 
to  justify  discussion,  that  the  proceedings  of  a  court  of 
inferior  and  limited  jurisdiction  cannot  be  recognized  as 
valid,  unless  the  facts  necessary  to  give  the  jurisdiction  in 
the  particular  case  are  affirmatively  shown  to  exist,  and 
that  a  recognizance,  a  debt  of  record,  taken  by  a  justice  of 
the  peace  is  within  the  rule.  It  was  so  held  in  Bridge  v. 
Fordy  4  Mass.  641,  and  Commonwealth  v.  Downey,  9  Mass. 
520.  So,  also,  in  The  People  v.  Koeber,  7  Hill,  39;  The  Peo- 
pie  V.  Young,  id.  44 ;  and  The  State  v.  Smith,  2  Greenl.  62. 
In  these  cases  the  very  question  was  distinctly  presented 
and  decided,  and  nothing  in  the  law  is  more  fully  recog- 
nized by  innumerable  dicta  everywhere  than  this  doctrine, 
and  its  application  to  this  precise  class  of  cases.  But  in 
TTie  People  v.  Ka7ie,  4  Denio,  580,  the  cases  in  Hill  were 
overruled,  against  the  dissent  of  one  of  the  judges,  whose 
opinion,  then  delivered,  is  so  fortified  by  reason  and  author- 
ity, that  it  is  surprising  that  any  judge  ventured  to  put 
himself  upon  the  other  side  of  the  question.  It  was,  how- 
ever, done  by  the  Chief  Justice,  who  .found  no  reported 
case  to  support  his  views,  and  summarily  put  aside  all 
authority  by  saying  that  the  point  was  not  necessary  to  be 
decided  in  the  Massachusetts  and  Maine  cases,  and  that  the 
cases  in  Hill  gave  too  much  importance  to  what  he  chose  to 
term  the  "  dicta  "  of  the  other  cases  mentioned.  We  can- 
not adopt  so  easy  a  method  of  disposing  of  cases  exactly  in 
point.  Nor  was  the  reasoning  of  the  Chief  Justice  so  con- 
clusive as,  in  our  opinion,  to  justify  this  disregard  of  the 
adjudged  cases.  A  distinction  was  taken  between  cases 
where  a  burden  is  attempted  to  be  fastened  on  a  party  in 
invitumy  and  where  that  burden  is  voluntarily  assumed.  It 
Vol.  XXX.— 5 
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was  taken  for  granted,  without  argument,  that  a  recogni- 
zance is  voluntarily  given  without  any  order  of  the  magis- 
trate requiring  it,  and,  of  course,  without  any  impending 
imprisonment  to  constrain  it.  An  innovation,  in  the  face 
of  all  pre-existing  authority,  and  supported  by  reasoning  so 
much  exposed  to  just  criticism,  may  not  be  adopted  with 
safety  to  the  just  rights  of  the  citizen. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

2).  jE.  WUliamson^  Attorney  General,  W,  P.  Hargrave,  and 
J.  G.  JoneSyfoT  the  State. 

A  IgUharty  for  appellees. 


Pencb  v.  McPhebson. 

CoHTBACT. — Cotutruciion  of, — A  contract  provided  :  "  Both  parties  are  to  nse 
dao  diligence  in  procuring  aU  necessary  logs  and  timber  for  the  employ- 
ment of  said  mill,  and  bear  equal  expense  in  procuring  the  same,  and 
also  to  share  equally  in  all  expenses  necessary  in  procuring  the  necessary 
hands  and  teams  to  run  said  mill,  and  are  to  share  and  share  alike  in 
the  profits  thereof." 

Htld^  that  this  provision  did  not  require  either  party  to  furnish  a  definite 
part  of  the  logs,  teams,  or  hands. 

Pbactice. — Demurrer. — A  judgment  will  not  be  reversed  for  overruling  a 
demurrer  to  a  bad  paragraph  of  an  answer  in  support  of  which  no  evi- 
dence was  given  on  the  trial. 

Same. — Motion  to  Strike  Out. — A  paragraph  of  an  answer  which  does  not 
differ  in  substance  from  another  paragraph  should  bo  stricken  out  on  mo- 
tion, but  overruling  such  a  motion  is  a  harmless  error,  for  which  a  judg- 
ment will  not  be  reversed. 

EsTOPPEii  DT  Deed.— ^A.  and  B.  were  partners  in  a  grist  mill,  to  which  waa 
permanently  attached  a  circular  saw  mill,  in  which  C,  who  had  no  own- 
ership in  the  real  estate,  held  an  interest.  A.  and  B.  sold,,  and  by  their 
joint  deed  conveyed  the  entire  property,  including,  with  C.'s  assent,  the 
saw  mill. 
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ffUd,  in  a  suit  by  C.  ftgainst  A.,  the  surTiying  partner,  to  recoTer  the  value 
of  the  saw  mill,  that  the  latter  was  estopped  from  saying  he  did  not  acqui- 
esce in  its  sale. 

APPEAL  from  the  Clinton  Common  Pleas. 

Elliott,  J. — Suit  by  Pence,  the  appellant,  against 
McPherson.  The  case  presented  by  the  complaint  is  this : 
McPherson,  Haun  and  Wilson,  who  were  partners  and  the 
owners  of  a  grist  and  saw  mill  in  Clinton  county,  on  the 
14th  of  December,  1858,  in  and  by  their  firm  name  of 
"John  H.  Haun  &  Co."  entered  into  a  written  contract  with 
Pence,  by  which  it  was  agreed  that  Pence  should  furnish  a 
double  circular  saw  mill,  and  have  the  same  put  up  in  the 
steam  mill  of  Haun  &  Co.,  and  attached  to  the  steam  engines 
in  said  mill,  and  put  in  good  running  order;  Ilaun  &  Co.  to 
pay  one-half  of  the  entire  cost  of  the  circular  saw  mill,  and 
the  expenses  of  putting  it  up,  over  and  above  the  sum  of 
five  hundred  dollars;  the  saw  mill  to  remain  in  the  mill  of 
Haun  k  Co.  for  five  years,  and  as  much  longer  as  the  parties 
might  agree;  Haun  &  Co.  to  furnish  the  necessary  power 
to  run  it,  and  all  the  other  expenses  in  operating  it  to  bo 
bonie  by  the  parties  equally,  and  the  net  profits  derived 
therefrom  to  be  equally  divided  between  them;  the  prop- 
erty in  the  sawmill  'Ho  be  absolutely  vested,  and  remain  in 
said  Pence,  and  not,  in  any  event,  subject  to  any  debts  or 
obligations  of,  or  judgments  against,  said  firm  of  Uaun  & 
Co.,  or  either  of  the  individual  members  of  said  firm,  save 
only  that  they,  the  said  Haun  &  Co.,  arc  to  be  invested  with 
such  proportion  of  the  property  of  said  mill  as  any  payment 
which  they  may  make  on  the  purchase,  delivery,  and 
expense  of  erecting  the  same  may  justly  entitle  them  to." 
And  it  is  alleged  that  Pence,  pursuant  to  said  agreement, 
did,  immediately  thereafter,  purchase  and  erect,  in  the  mill 
of  Haun  &  Co.,  a  saw  mill,  in  all  respects  corresponding  to 
that  described  in  said  contract,  at  an  expense  of  seven  hun- 
dred dollars,  the  whole  of  which  he  paid ;  that  said  saw 
mill  remained  in  the  mill  of  Haun  &  Co.,  and  was  operated 
imder  the  agreement  until  the  17th  day  of  September,  I860, 
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at  which  time  Haun  &  Co.  sold  and  conveyed  their  mill 
property  and  the  circular  saw  mill  to  Hood  &  Davis,  for  the 
gross  sum  of  ten  thousand  dollars,  and  delivered  to  them 
possession  thereof;  that  the  circular  saw  mill,  at  the  date 
of  said  sale,  was  of  the  value  of  seven  hundred  dollars, 
which  Haun  &  Co.  appropriated  to  their  own  use,  and  refuse 
to  pay  the  same,  or  any  part  thereof,  to  the  plaintiff;  that 
Haun  and  Martin  afterwards  died,  leaving  the  defendant 
McPherson  the  sole  surviving  partner.  The  defendant 
answered  in  four  paragraphs.  1.  The  general  denial.  2. 
That  Haun  &  Co.  paid  three  hundred  dollars  on  the  pur- 
chase of  said  circular  saw  mill,  and  one  hundred  dollars  of 
the  expense  of  shipping  and  putting  it  up ;  and  that  the 
plaintiff  was  indebted  to  them  in  the  further  sum  of  seven 
hundred  dollara  for  services  rendered  him,  and  for  money 
paid  to  his  use,  all  of  which  is  presented  as  a  set-off  against 
any  amount  found  due  the  plaintiff,  and  prays  judgment  for 
the  residue.  3.  Set-off,  substantially  the  same  as  the  sec- 
ond. 4.  This  paragraph  alleges  that  the  plaintiff  failed  to 
furnish  one-half  of  the  hands  to  run  the  saw  mill,  and  failed 
to  furnish  logs  therefor,  or  teams  to  haul  logs,  by  reason 
whereof  the  mill  was  idle  a  large  portion  of  the  time,  to  the 
defendant's  damage  five  hundred  dollars;  '^all  of  which  it 
was  agreed  and  understood  between  the  parties  should  be 
settled  out  of  the  proceeds  of  the  same  after  sale." 

The  second  and  fourth  paragraphs  were  demurred  to, 
and  the  demurrers  overruled.  The  court  also  overruled  a 
motion  to  strike  out  the  third  paragraph.  To  these  rulings 
the  plaintifi*  excepted,  and  then  filed  a  reply  to  said  para- 
graphs. 1.  A  general  denial.  2.  Alleging  that  all  the 
matters  therein  set  up  were  fully  settled  and  adjusted 
between  the  parties  before  the  commencement  of  the  suit. 

The  issues  were  tried  by  the  court,  by  agreement  of  the 
parties,  without  a  jury.  Finding  and  judgment  for  the 
defendant,  amotion  forxi  new  trial  having  been  made  and 
overruled. 

The  appellant  insists  that  the  court  below  erred  in  over- 
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ruling  the  demurrers  to  the  second  and  fourth  paragraphs  of 
the  answer.  The  objection  urged  to  the  second  paragraph 
18,  that  no  bill  of  particulars  was  filed  with  it.  The  record, 
as  wo  understand  it,  does  not  sustain  the  objection ;  it  con- 
tains a  quite  lengthy  bill  of  particulars,  and  it  is  evident 
that  both  the  court  and  the  parties  understood  it  as  appli- 
cable to  the  answer,  from  the  fact  that  it  appears  that  the 
appellant  moved  the  court  to  strike  it  out,  which  was  over- 
ruled. The  ruling  on  the  demurrer  to  the  fourth  paragraph 
presents  a  dificrent  question.  The  matters  set  up  in  that 
paragraph  are  in  the  nature  of  a  counter-claim,  but  it  pre- 
sents no  defense,  for  the  reason  that  the  contract  between 
the  parties  did  not  impose  upon  the  jjlaintiff  the  obliga- 
tion to  furnish  a  dcfluito  portion  of  the  logs  for  the  mill,  or 
tlie  teams  to  haul  them,  or  the  necessary  hands  to  run  the 
mill,  the  failure  to  do  which  is  complained  of  in  that  para- 
graph. The  contract  provides  that,  "both  parties  are  to 
use  due  diligence  in  procuring  all  necessary  logs  and  timber 
for  the  employment  of  said  mill,  and  bear  equal  expense  in 
procuring  the  same,  and  are  also  to  share  equally  in  all  ex- 
penses necessary  in  procuring  the  necessary  hands  and  teams 
to  run  said  mill,  and  are  to  share  and  share  alike  in  the 
profits  thereof." 

This  provision  of  the  contract  requires  both  parties  to 
use  diligence  in  procuring  logs  for  the  mill,  and  charges 
each  with  an  equal  moiety  of  all  the  expense  of  logs,  teams 
and  hands,  or,  in  other  words,  all  the  expenses  are  first  to  be 
paid  from  the  gross  earnings,  and  the  net  profits  to  be  divi- 
ded equally.  It  docs  not  provide  that  each  shall  procure 
half  the  logs,  or  half  the  teams  or  hands,  but  that  the  ex- 
penses thereof  shall  be  shared  equally. 

V/c  think  the  paragraph  is  bad,  and  that  the  demurrer  to 
it  should  have  been  sustained.  But  we  cannot  reverse  the 
judgment  for  that  error,  for  the  reason  that  the  evidence 
given  on  the  trial  is  all  iu  the  record,  and  it  appeara  there- 
from that  no  evidence  was  given  or  oficred  in  support  of 
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that  paragraph.     The  plaintiff  was  not  injured,  therefore, 
by  the  error. 

The  appellant  also  complains  of  the  ruling  of  the  court 
in  refusing  to  strike  out  the  third  paragraph  of  the  answer. 
As  that  paragraph  did  not  differ  in  substance  from  the 
second,  it  simply  encutnbered  the  record,  without  being  of 
any  advantage  to  the  defendant,  and  should  have  beenstrick- 
en  out;  but  the  ruling  of  the  court  could  not  prejudice  any 
substantial  right  of  the  appellant,  and,  under  repeated  rul- 
ings of  this  court,  the  judgment  should  not  be  reversed  foi 
a  harmless  error. 

The  only  remaining  question  arises  upon  the  refusal  of 
the  court  to  grant  a  new  trial  on  the  ground  that  the  find- 
ing for  the  defendant  is  contrary  to  the  evidence.  It  ap- 
pears from  the  evidence  that  Pence,  promptly,  after  making 
the  contract  with  Haun  &  Co.,  purchased  the  circular  sav/ 
mill  at  a  cost  of  five  hundred  and  sixty  dollai*3,  and  had  it 
brought  to,  and  put  up  in,  the  mill  of  Haun  &  Co.  In  the 
language  of  the  witness,  it  was  "permanently  and  solidly 
bolted  and  fastened  down  "  into  the  frame  of  the  steam 
mill.  The  cost  of  transportation  and  putting  it  up,  added 
to  its  cost  in  Cincinnati,  made  a  total  of  six  hundred  and 
sixty  dollars,  of  which  sum  Hood  paid  for  Haun,  or  Haun 
&  Co.,  one  hundred  and  seventy  dollars,  and  Pence  paid  the 
residue.  The  saw  mill  was  run,  under  the  contract  between 
the  parties,  until  the  17th  of  September,  1860,  at  which 
time  Haun  &  Co.,  then  consisting  of  Haun  and  McPherson, 
sold  and  conveyed  the  entire  mill  property  to  Hood  and 
Davis,  for  the  gross  sum,  as  is  stated  in  their  deed,  of  twelve 
thousand  dollars. 

This  sale  evidently  included  the  circular  saw  mill.  It  is 
true  that  McPherson  testifies  that  he  did  not  sell  it,  or  ac- 
quiesce in  the  sale  thereof  to  Hood  and  Davis,  nor  did  he 
derive  any  benefit  from  the  sale,  but  says  that  the  grist  mill 
belonged  to  him  and  Haun,  and  the  saw  mill  to  Haun  and 
Pence.  He  does  not  deny  that  the  saw  mill  was  sold 
with  the  grist  mill,  both  being  sold  together  as  one  prop- 
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crty,  and  for  a  sura  in  gross,  and  passed  by  the  same  deed 
of  conveyance  in  which  he  joined.  Ho  concedes  that  the 
saw  mill  was  sold  to  Ilood  and  Davis,  and  does  not  pretend 
that  tlie  sale  was  made  by  Pence,  or  that  any  value  was 
fixed  or  agreed  upon  for  the  saw  mill,  separate  from  the 
amount  to  be  paid  for  the  gi'ist  mill.  By  the  terms  of  the 
contract  between  Ilaun  &  Co.  and  Ponce,  the  saw  mill  was 
regarded  as  personal  property.  It  was  permanently  at- 
tached, however,  to  the  frame  of  the  steam  mill,  and  Uaun 
&  Co.  were  bound  to  suffer  it  to  remain  there,  and  to  furnish 
power  to  run  it,  for  the  period  of  five  years,  over  three 
years  of  whicli  were  unexpired  at  the  time  of  the  sale  to 
Hood  and  Davis.  Haun  &  Co.'s  hands  were  thus  tied  by 
their  contract  with  Pence,  and  they  could  not  well  sell  their 
mill  property,  unless,  by  the  assent  of  Pence,  it  could  all 
be  sold  together.  Pence  did  assent.  It  was  sold  together, 
and  McPherson  joined  in  that  sale  and  conveyance.  Haun 
may  have  been  the  active  agent  in  making  the  sale,  but 
McPherson  was  his  partner;  he  joined  in  the  conveyance, 
and  cannot  now  be  heard  to  say  that  he  did  not  acquiesce 
in  the  sale. 

That  Pence  is  entitled  to  recover,  we  think  is  very  clear 
from  the  evidence,  but  the  amount  to  which  he  is  thus  en- 
titled is  not  entirely  free  from  doubt.  The  saw  mill,  as  we 
have  Been,  cost  when  put  up,  six  hundred  and  sixty  dollars, 
and  the  evidence  shows  that,  at  the  time  of  the  sale  to  Hood 
and  Davis,  it  was  worth  its  original  cost,  less  the  deprecia- 
tion by  its  use,  which  the  witnesses  testify  to  be  from  fifty  to 
one  hundred  dollars.  But  it  appears  that  Haun  &  Co.  paid 
one  hundred  and  seventy  dollars  of  the  original  coat,  and 
by  the  terms  of  the  contract  became  joint  owners  with 
Pence  in  the  proportion  that  sum  bears  to  the  whole  cost. 
A  settlement,  however,  seems  to  have  been  made  between 
the  parties,  after  the  sale  of  the  mill,  "of  the  partnerehip 
accounts  growing  out  of  the  putting  up  and  running  of  the 
mill,"  in  which  Pence  fell  in  debt  to  Haun  &  Co.,  in  the  sum 
of  fifty-six  dollars,  which  He  secured  by  note.    Whether  the 
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one  hundred  and  seventy  dollars  paid  by  Haun  &  Co.  was 
included  in  that  settlement,  is  not  shown,  nor  is  it  at  all 
material  to  the  decision  of  the  question  involved  in  this 
court.     The  court  erred  in  refusing  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

J.  N.  SiTns,  for  appellant. 

L.  McClurffy  for  appellee. 


Stilwell  and  Another  v.  Chappell. 

Vbndoe  and  Pubchasse. — Incumbrance. — Recoupment — ^In  a  suit  by  tbo 
assignee  against  the  maker  of  a  promissory  note  gircn  as  the  last  pay- 
ment on  certain  real  estate  conveyed  by  warranty  deed,  the  purchaser 
who  had  paid  all  the  consideration  money  except  the  note  in  suit,  was 
properly  allowed  to  recoup  an  amount  which  ho  had  been  compelled  to 
pay  to  discharge  an  incumbrance  not  excepted  from  the  warranty,  being 
a  note  secured  by  mortgage  on  said  real  estate,  other  notes  secured  by  the 
same  mortgage  being  so  excepted  in  the  deed. 

PnACTiCE. —  Withdrawal  of  Submisiion  for  TrUU. —  Erronously  permitting 
the  submission  of  a  cause  to  the  court  for  trial  to  be  withdrawn,  after  aU 
the  evidence  has  been  heard  and  before  finding,  is  not  a  good  cause  for 
setting  aside  a  trial  had  at  a  subsequent  term. 

Same. — Assignment  of  Errors. — Where  the  overruling  of  a  motion  for  a  new 
trial  is  not  assigned  as  error,  questions  which  should  be  included  in  suck 
a  motion  will  not  bo  considered  by  this  court  on  appeal. 

APPEAL  from  the  Madison  Circuit  Court. 

Eay,  C.  J. — This  was  an  action  by  appellants  upon  a  note 
executed  by  the  appellee  to  one  Loyd  Brown  for  nine  hun- 
dred dollars,  and  assigned  to  appellants.  The  appellee  an- 
swered, that  the  note  was  given  as  the  last  payment  on  cer- 
tain real  estate  sold  by  said  Brown  to  the  appellee ;  that  all 
the  consideration  money  for  such  sale  had  been  paid  cx- 
oept  this  note,  and  that  said  property  had  been  sold  subject 
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only  to  certain  liens,  which  are  set  out,  and  that  a  warranty 
deed  had  been  executed  conveying  the  property  to  the  ap- 
pellee; that,  subsequently,  the  appellee  had  discovered  that 
another  incumbrance  upon  the  said  real  estate  existed,  be- 
ing a  note  for  seven  hundred  and  fifty  dollars,  payable  seven 
years  from  date,  with  interest  payable  yearly,  which  was  not 
excepted  from  the  warranty,  and  he  had  been  compelled  to 
pay  the  same  ofi^,  with  the  interest  and  costs  amounting  to  the 
sum  of  one  thousand  dollars,  which  he  asked  to  recoup 
against  the  note  in  suit.  The  answer  contained  a  copy  of 
the  deed,  by  which  it  appeared  that  the  incumbrauco  re- 
ferred to  was  not  included  in  the  liens  described  in  the  con- 
veyance. A  demurrer  was  overruled  to  this  answer,  and 
this  ruling  is  assigned  for  error. 

Wo  can  see  no  defect  in  the  answer,  nor  do  the  appel- 
lants point  out  any,  beyond  the  clainf  they  make  that  this 
note  of  seven  hundred  and  fifty  dollars  was  excepted  in  the 
deed  from  the  covenant  of  warranty.  No  such  noto,how- 
over.is  described  in  the  conveyance,  and  the  answer  ex- 
pressly avers  that  all  the  notes  therein  mentioned  had  been 
paid  ofl:  By  the  appellee,  and  that  the  note  described  in  the 
answer  was  another  note,  although  included  in  the  same 
mortgage  with  two  notes  described  in  the  deed.  The 
demurrer  was  properly  overruled. 

It  is  also  assigned  as  error,  that  after  the  cause  had  been 
submitted  to  the  court  for  trial,  at  the  April  term,  18G6,and 
all  the  evidence  had  been  heard,  the  court  allowed  the  ap- 
pellee, upon  affidavit  of  surprise,  to  withdraw  the  submis- 
sion, and  granted  a  continuance  to  the  next  term  of  the  court, 
when  a  trial  was  had,  from  the  result  of  which  trial  this  ap- 
peal is  taken.  If  the  action  of  the  court  was  erroneous  in 
permitting  the  submission  to  be  withdrawn,  still  wo  cannot 
see  how  it  can  avail  the  appellant.  If  it  is  a  good  cause  for 
Betting  aside  a  subsequent  trial,  it  would  be  equally  good 
for  disregarding  all  subsequent  trials,  and  the  litigation 
would  have  no  end.    The  submission  being  withdrawn, 
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prevented  auy  result  being  reached  upon  that  Bubmission 
from  which  an  appeal  could  be  taken. 

There  are  a  number  of  questions  argued  in  the  brief  by 
appellants'  counsel,  but  as  they  all  should  be  included  in  a 
motion  for  a  new  trial,  and  no  error  is  assigned  upon  the 
action  of  the  court  in  overruling  such  a  motion,  wo  cannot 
consider  them,  without  a  disregard  of  the  law. 

The  judgment  is  affirmed,  with  costs. 

W.  li.  Pierse  and  //.  D.  Thompson,  for  appellants. 

J.  Davis  and  J.  W.  Sansberry,  for  appellee. 


KoONS   V.  McWniNNEY. 

Pbohissobt  Note  — Pltading, — A  note  payablo  in  bank,  negotiated  by  the 
payee,  the  partner  of  the  maker,  was  paid  at  maturity,  out  of  partnership 
funds,  by  the  payee,  who  charged  the  amount  to  the  maker's  account. 
On  a  subsequent  settlement  of  accounts  between  the  maker  and  payee,  it 
was  agreed  that  the  latter  should  hold  said  note,  unaltered,  for  a  balance 
then  found  due  him. 

UeUl,  in  a  suit  by  the  payee  against  the  maker,  that  there  could  be  no 
recovery  on  the  note,  pleaded  as  it  appeared  on  its  face — that  the  complaint 
should  have  declared  upon  it  as  reissued  for  a  new  consideration. 

APPEAL  from  the  Wayne  Civil  Circuit  Court. 

Ray,  C.  J. — The  complaint  was  in  two  paragraphs.  The 
first  was  upon  a  note  dated  May  10th,  1860,  payable  sixty 
days  after  date,  at  the  Citizens'  Bank,  Richmond,  Indiana^ 
executed  by  the  appellant.  The  second  paragraph  was  for 
goods  sold  and  delivered,  for  money  lent,  and  for  money 
paid  at  defendant's  request. 

There  was  an  answer  in  six  paragraphs:  1.  Payment. 
2.  Want  of  consideration  in  the  note.  8.  That  the  plain- 
tiff and  defendant  were  jointly  engaged  in  buying  and 
packing  pork,  and  the  note  was  executed  for  the  purpose 
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of  being  negotiated  to  raise  money  on  joint  account,  and 
that  it  was  so  negotiated,  and  was  paid  when  due,  out  of 
the  funds  of  the  partnership.  4.  That  the  note  was  exe- 
cuted and  negotiated  for  the  benefit  of  the  defendant,  and 
paid  by  plauitiif  out  of  funds  in  his  hands  belonging  to  the 
defendant.  5.  Set-off  to  the  account  and  note.  6.  Gen- 
eral denial. 

The  reply  was  a  general  denial,  plea  of  payment,  and 
set-oif. 

On  the  trial  there  was  proof  that  the  note  was  executed 
to  raise  money  for  the  purchase  of  hogs,  and  that  the  plain- 
tiff paid  off  the  note  from  the  funds  of  the  partnership,  and 
charged  the  amount  to  the  defendant's  account;  that  at  a 
subsequent  date,  upon  settlement  between  the  plaintiff  and 
defendant,  a  balance  was  found  due  the  plaintiff,  somewhat 
exceeding  the  amount  of  the  note,  and  it  was  agreed  that 
this  note  was  to  be  held  for  that  indebtedness.  The  court 
instructedthe  jury  as  follows:  '' The  evidence  discloses  the 
fact  that  the  note  sued  upon  was  given  by  the  defendant 
May  10th,  1860,  payable  to  the  plaintiff  at  the  Citizens' 
Bank,  at  Richmond,  sixty  days  after  date.  The  note  was 
indorsed  by  the  plaintiff,  and  negotiated  in  the  bank.  At 
maturit}'  the  plauitiff  paid  the  note  in  bank,  and  charged 
the  defendant  on  his  books  with  the  amount  paid  the  bank 
to  redeem  the  note,  but  still  held  the  note  in  his  possession. 
If  you  believe,  from  the  evidence,  that  the  parties  subse- 
quently met  and  had  a  settlement  of  all  their  accounts,  and 
it  was  agreed  between  the  parties  that  the  defendant  was 
indebted  to  the  plaintiff  in  the  amount  of  the  note  and 
interest  then  due  upon  the  same,  and  that  the  plaintiff 
should  hold  said  note  for  the  amount  so  found  due  him,  if 
there  was  no  fraud  or  mistake  in  such  settlement,  the  plain- 
tiff should  recover  the  amount  of  the  note  and  interest." 
The  giving  of  this  instruction  was  assigned  as  ground  for  a 
new  trial. 

The  note  was  declared  upoji  as  it  appeared  upon  its  face. 
If  there  had  been  au  error  in  its  date,  the  complaint  might, 
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perhaps,  have  been  amended,  if  it  did  not  change  the  issue 
before  the  jury.  But  iu  this  case  there  was  no  error  in  date. 
The  note  was  executed  and  delivered  as  a  valid  note  at  the 
day  it  was  dated.  It  was  so  declared  on,  and  the  plea  of  pay- 
ment was  substantially  proved.  To  permit  a  recovery  upon 
that  note  under  the  pleadings,  would  simply  be  to  allow 
one  cause  of  action  to  be  stated  in  a  complaint  and  another 
proved  on  the  trial.  The  complaint  should  have  declared  up- 
on the  note  as  reissued  for  a  new  considemtion,  and  thus  have 
avoided  the  plea  of  payment.  As  an  original  instrument, 
it  had,  as  charged  in  the  complaint,  been  executed  and 
negotiated,  and,  as  alleged  in  the  answer,  it  had  been  paid, 
and  its  vitality  depended  upon  its  reissue.  The  instruction 
was  wrong. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.    Costs  here. 

C.  li.  Burchenaly  for  appellant 

J.  P.  Siddall,  for  appellee. 


DoDD  V.  The  State,  on  the  relation  of  Ryan. 

Bastabdt. — Costs. — Where  the  relatrix  in  a  prosecution  for  bastardy  dis- 
misses the  suit  by  entering  of  record  an  admission  that  provision  for  the 
maintenance  of  the  child  has  been  made  to  her  satisfaction,  it  is  error 
to  adjudge  costs  against  the  defendant. 

APPEAL  from  the  Johnson  Common  Pleas. 

Ray,  C  J. — This  was  a  proceeding  in  bastardy.  The  rel- 
atrix liled  a  statement,  pending  the  proceeding  in  the  Court 
of  Common  Pleas,  admitting  that  provision  had  been  made 
for  the  support  of  the  child,  and  dismissing  the  suit. 

The  court  rendered  judgment  for  costs  against  the  defend- 
ant.   This  was  error.    We  have  no  statute  authorizing  a 
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judgment  against  the  defendant  in  Bueli  a  case,  where  a 
dismissal  has  been  filed  by  the  relatrix.  Our  statute  au- 
thorizes such  a  dismissal,  but  the  relatrix  must  regard  the 
question  of  costs,  in  determining  whether,  in  the  language 
of  the  law,  ^'  provision  has  been  made  for  the  maintenance 
of  the  child  to  her  satisfaction/' 

The  judgment  for  costs  is  reversed,  and  the  cause  re- 
manded. 

&  Major,  for  appellant. 
,    J3.  F.  Davis,  for  appellee. 
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ao     77,' 
Amxssiieht. — Taxation. — Oonatituiional  Law, — ^The  Conslitntion  of  our     ^^  ^ 

State  recognizes  a  distinction  between  taxation  for  general  purposes 
and  assessments  for  improTements  resulting  in  special  benefit  to  prop- 
erty. 

Samk. — Limit  of. — The  only  limit  upon  the  legislatiye  exercise  of  this  pow- 
er of  assessment  in  any  given  case  is,  that  the  subject  matter  for  which 
the  assessment  is  made  shall  result  in  local  benefit  to  property  within 
some  special  district,  as  distinguished  from  a  more  general  good  accruing 
to  the  people  as  citizens,  and  that  the  assessment  shall  be  uniform  and  equal 
upon  all  property  receiving  special  benefit. 

Same. — Streets. — Bighways. — Streets  and  highways  are  both  equally  proper 
subjects  for  the  application  of  the  prin<Aple  of  assessment 

Same. — Gravel  Road  Law, — The  provisions  of  the  act  of  March  11th,  1867 
(Acts  1867,  p.  167),  authorizing  the  assessment,  to  the  extent  of  the  ben- 
efits received,  of  all  lands  within  one  and  one-half  miles  on  either  side, 
or  within  the  like  distance  of  the  terminus  of  any  plank,  macadamised, 
or  gravel  road,  organized  under  ^>an  act  authorizing  the  construction  of 
plank,  macadamized,  and  gravel  roads,"  approved  May  12th,  1852,  are 
not  in  conflict  with  section  1  of  articlo  10  of  our  constitution,  nor  with 
that  part  of  section  22,  article  4,  which  prohibits  tho  General  Assembly 
from  passing  local  or  special  laws  for  tho  assessment  and  collection  of 
taxes  for  state,  county,  township,  or  road  purposes. 
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Same. — TolL — That  a  toll  is  exacted,  to  maintain  the  expenses  of  the  high- 
way and  make  it  a  free  public  road  in  time,  does  not  render  the  law 
invalid. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Ray,  C.  J.—-Tlle appellants  filed  their  complaint,  averring 
that  they  are  the  owners  of  real  estate  within  one  and  one- 
half  miles  of  either  side  and  of  the  terminus  of  the  appel- 
lee's road,  the  said  appellee  being  a  corporation  organized 
under  the  act  of  1852,  authorizing  the  construction  of  plank, 
macadamized,  and  gravel  roads.  1  G.  &  II.  474.  It  is  alleged 
that  the  appellee  has  procured  the  Board  of  County  Com- 
missioners of  Jefferson  county  to  make  an  assessment  of 
the  benefits  to  accrue  from  the  construction  of  said  road  to 
the  said  real  estate  so  situate,  belonging  to  the  appellants, 
and  that  the  auditor  of  said  county  is  proceeding  to  place 
the  amount  so  assessed  upon  the  tax  duplicate  for  the  j'ear 
1867,  to  be  collected  as  other  taxes.  An  injunction  is 
prayed  against  the  appellee  and  the  auditor  and  treasurer 
of  said  county.  Issues  were  formed,  a  trial  was  had,  and 
there  was  a  special  finding  by  the  court  for  the  appellee. 

The  point  presented  by  the  record  for  our  consideration, 
is  the  legality  of  the  assessment  upon  the  real  estate  for 
the  purpose  of  the  construction  and  completion  of  the  road. 
This  assessment  is  made  under  the  authority  of  an  act  au- 
thorizing the  assessment  to  the  extent  of  the  benefit  re- 
ceived, of  all  lands  within  one  and  one-half  miles  on  cither 
side,  or  within  one  and  one-half  miles  of  the  terminus  of 
any  plank,  macadamized,  or  gravel  road,  organized  under 
the  said  act  of  1852.    Acts  of  1867,  p.  167. 

It  is  objected  that  this  mode  of  requiring  the  payment 
of  money  is  in  conflict  with  that  part  of  section  twenty- 
two,  article  four,  of  our  State  Constitution,  which  prohibits 
the  General  Assembly  from  passing  local  or  special  laws  for 
the  assessment  and  collection  of  taxes  for  state,  county, 
township,  or  road  purposes. 

It  is  also  insisted  that  it  comes  in  conflict  with  the  first 
section  of  article  ten  of  the  Constitution,  which  reads  as 
follows : — "  The  General  Assembly  shall  provide  by  law  for 
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a  uniform  and  equal  rate  of  assessment  and  titxation ;  and 
shall  prescribe  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property,  both  real  and  per- 
sonal," &c. 

In  the  case  of  Palmer  v.  Siuwphj  at  the  May  term  of  this 
court,  we  examined  the  question  as  to  the  constitutional 
power  of  the  legislature  to  provide  for  the  construction  and 
improvement  of  the  streets  in  cities,  by  assessing  upon  ad- 
joining property  so  much  of  the  benefits  which  should 
result  to  such  property  as  might  be  required  to  defray  the 
expense  of  such  improvement. 

We  found  in  what  seemed  to  us  a  fair  and  reasonable 
construction  of  the  language  of  the  instrument  which  can 
alone  limit  the  legislative  power,  ample  authonty  for  this 
method  of  requiring  each  piece  of  property  which  receives 
a  peculiar  and  special  benefit  from  such  a  work  of  improve- 
ment to  contribute  toward  the  expense  incurred  at  least 
some  portion  of  its  enhanced  value.  The  oulyMimit,  it 
seemed  to  us,  upon  the  exercise  of  this  power  in  any  given 
case  was,  that  the  rate  of  assessment  should  be  uniform  and 
equal  upon  all  property  receiving  special  benefit;  that  is, 
an  advantage  from  the  improvement  not  enjoyed  by  the 
owners  of  all  other  property.  This  of  course  requires  that  the 
subject  matter  for  which  the  assessment  is  made  shall  result 
in  local  benefit  to  property  within  some  special  district  of 
country,  and  that  among  the  motives  which  prompt  the 
improvement,  this  special  benefit  is  not  lost  sight  of  in  the 
more  general  and  larger  good  resulting  to  the  people  as 
citizens  and  entitled  to  the  general  care  and  protection  of 
the  law  making  power  in  common. 

To  aid  us  in  the  construction  we  placed  upon  the  provi- 
sion we  have  cited  from  our  organic  law,  we  looked  indeed 
to  the  general  course  of  legislation  as  it  existed  on  such 
subjects  before,  at  the  date  of,  and  subsequent  to,  the  adop- 
tion of  that  controlling  law.  From  that  examination  we 
found  that  the  rule  charging  upon  property  receiving  spec- 
ial benefit  from  any  authorized  local  improvement  the  ex- 
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penses  attending  such  work,  had  been  long  and  constantly 
recognized  and  indeed  almost  unchallenged  in  this  State. 
Such  a  continued  course  of  legislative  action    certainly 
strenfi:thened  us  in  the  conviction  that  the  convention  which 
formed  the  constitution  under  which  we  are  now  acting  in- 
tended to  recognize  a  distinction  between  the  general  pow- 
er of  taxation  for  purposes  in  which,  as  citizens  or  inhabi- 
tants of  either  the  state  or  smaller  territorial  divisions,  all 
are  generally  interested,  and  assessments  for  improvements 
resulting  in  a  special  benefit  to  property,  and  therefore 
reasonably  and  justly  chargeable  with  the  expenses  thereof, 
^he  right  to  appropriate  private  property  to  a  public  use, 
to  take  for  a  highway  a  strip  of  land,  springs  from  the  right 
/    of  eminent  domain ;  the  power  to  assess  upon  the  adjoin* 
j     ing  property  benefited  by  such  highway  being  made  the 
I     expense  of  its  construction,  rests  in  the  power  and. right  of 
the  state  to  taxj)buta  constitutional  convention  may  re- 
quire that  general  taxation  shall  be  upon  a  just  valuation  of 
all  property  both  real  and  personal,  and  may  also  authorize 
the  assessment  at  a  uniform  and  equal  rate  of  the  expenses 
of  any  improvement  upon  the  property  benefitted.     They 
have  the  power  to  impose  conditions  upon  the  legislature 
in  the  one  case  not  enjoined  in  the  other,  although  the 
foundation  of  each  power  rests  in  the  inherent  power  of  a 
government  of  the  people  to  tax  the  people  for  its  support. 
Having  determined  from  a  construction  of  the  constitu- 
tion itself,  and  found  support  in  legislative  action  for  the 
construction  adopted,  a  majority  of  the  members  of  this 
court  have  not  felt  that  it  was  proper  to  determine  from  the 
legislative  exercise  of  a  power  given  by  the  constitution, 
the  limitation  of  the  power,  or  the  proper  subjects  which 
should  call  it  into  exercise.     Indeed,  we  would  feel  still 
more  reluctant  to  impose  such  a  limitation  upon  a  present 
existing  statute  simply  because  no  prior  legislative  assem- 
bly had  ^ver  regarded  it  as  expedient  to  exercise  this  power 
as  applied  to  a  given  subject  matter.    Having  found  the 
power  in  the  constitution,  we  should  ratiier  be  expected  to 
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look  to  precedent  authority  and  the  reason  for  the  rule,  and 
thus  determine  the  proper  limit  for  its  legislative  exercise. 
rStreets  and  highways  may  be  constructed  by  taxation,  as 
distinguished  from  an  assessment,  but  they  both  seem  equal- 
ly proper  subjects  for  the  application  of  the  principle  of 
assessment,on  the  ground  of  local  benefit  to  property.  They 
are  constructed  along  the  line  or  through  the  lands  of  a  pro- 
prietor ;  they  become  a  part  of  the  improvement,  or  better- 
ment,of  the  land  itself;  they  are  outlets  required  for  its  full 
enjoyment  and  use. 

The  application  of  this  rule  of  assessment  had  been  made 
to  highways  as  early  as  1691  in  the  county  of  Ulster,  in  the 
colony  of  New  York  (Bradf.  Laws,  45).  In  that  State  it 
has  been  applied  to  highways,  turnpikes,  and  the  draining 
of  marahes.  In  January,  1846,  an  act  was  passed  in  Ohio 
"  to  lay  out  and  establish  a  free  turnpike  road  from  the 
town  of  Perrysburg  to  the  north  line  of  Wood  county;"' 
and  the  policy  was  adopted  of  constructing  such  roads  in 
the  north-western  portion  of  that  neighboring  6tate,through 
the  medium  of  corporations  created  for  that  purpose,  and 
authorizing  the  assessment  for  their  construction  of  a  spec- 
ial tax  upon  lands  situate  within  a  given  distance  of  the 
proposed  road. 

The  application  of  the  doctrine  of  assessments  to  the 
building  of  turnpikes  through  the  medium  of  corporations 
was  sustained  in  Beeves  v.  Treasurer ^  8  Ohio  St.  338.  In 
&ate  v.  City  of  New  Brunswick^  30  N.  J.  Law,  395,  it  was 
held  that  the  city  authorities,  if  in  their  judgment  the 
health,  comfort,  convenience,  or  prosperity  of  the  city  re- 
quires it,  may  order  a  turnpike  coming  into  a  city  to  be 
graded '  and  paved  at  th  e  expense  of  the  owners  of  lots  front- 
ing upon  it.  In  the  case  of  Lwingston  v.  The  Mayor,  ^c,  8 
Wend.  85,  the  Chancellor  used  this  language : — "  It  is  a  well 
settled  principle,  that  where  any  particular  county,  district, 
or  neighborhood  is  exclusively  benefitted  by  a  public  im- 
provement, the  inhabitants  of  that  district  may  be  taxed 
Vol.  XXX.- 
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for  the  whole  expense  of  the  improvement,  and  in  propor- 
tion to  the  supposed  benefit  received  by  each." 

An  act  of  the  legislature  of  Pennsylvania  authorized 
viewers  to  take  into  consideration  the  advantages  of  laying 
out  a  highway  to  land  owners,  and  to  assess  the  property 
benefited  for  the  benefit  of  other  property  injured. 

In  Nichols  v.  Bridgeport,,  23  Conn,  189,  it  is  said  by  Hm- 
MAN,  J.,  "most  of  our  highways  are  laid  out  by  the 
selectmen  of  the  towns,  and  the  expense  is  borne  by  the 
town  in  which  the  highway  is  located,  though  in  regard  to 
many  of  them,  the  inhabitants  of  the  towns  have  a  much 
less  interest  than  the  public  beyond  the  local  limits  of  the 
town.  *  *  *  But  the  towns  bear  the  burden,  because 
the  legislature  has  thrown  it  upon  them.  It  might,  with  the 
same  propriety,  have  thrown  it  upon  the  counties,  or  even 
upon  the  lesser  territorial  corporations."  He  holds  that 
although  there  may  be  occasional  hardships,  yet  no  more 
eq^uitable  system  has  been  devised,  and  is  of  opinion  that 
these  principles  are  deducible  from  the  acknowledged  right 
of  the  public,  in  taking  land  for  a  highway,  to  consider  the 
benefit  accruing  to  the  owner  as  a  set-off  to  his  claim  for 
compensation  in  whole  or  in  part. 

In  Mississippi  a  statute  in  regard  to  levees  on  the  river 
authorized  a  uniform  tax,  not  exceeding  ten  cents  per  acre, 
upon  all  lands  lying  on  or  within  ten  miles  of  ^ihe  river. 
The  law  was  sustained.  WUliams  v.  Cammack,  27  Miss. 
209. 

There  are  other  authorities  to  which  we  might  refer,  but 
we  regard  the  precedents  in  such  full  accord  with  the  rea- 
son of  the  rule  that  we  do  not  consider  the  subject  as  requir- 
ing any  further  discussion. 

That  the  law  is  not  special  or  local  was  determined  in 
eftect  in  Palmer  v.  Stumphj  supra. 

That  a  toll  is  exacted, to  maintain  the  expenses  of  the  high- 
way and  to  render  it  a  free  public  road  in  time,  does  not 
render  the  law  invalid.  In  Chagrin  Falls^  ^c.  Plank  Road 
Co.  v.  Canej  2  Ohio  St.  419,  the  highway  was  taken  by  the 
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corporation  without  compensation  to  the  owners  of  the  fee, 
and  the  public  easement  in  the  land  is  said  to  be  acquired 
for  a  definite  purpose,  and  the  use  by  the  plank  road  com- 
pany is  held  to  be  the  same,  the  difference  being  only  in  the 
mode  of  levying  the  tax  for  construction  and  keeping  in 
repair.  Such  is  the  general  doctrine  as  to  turnpike  com- 
panies.   Angell  on  Highways,  §  91  a. 

The  judgment  must  be  affirmed,  with  costs. 

Frazbr,  J.,  dissents. 

C.  E.  WaUcer,  McDonaldj  Boache  ^  McDonald^  Perkins  ^ 
Jordan  y  B.  B.  ^  J.  S.  Duncan^  N.  B.  Taylor^  Gavin  ^  Gry- 
den^  Claypool  ^  MatsonSy  and  J.  Morrison^  for  appellants. 

Sendric/cs^  Hord  ^  Hendricks^  AUison  ^  Frddly^  and  Har- 
rington ^  KorUyy  for  appellee. 


The  Lafayette  and  Indianapolis  Railroad  Co.  and  The 
Indianapolis  and  Cincinnati  Railroad  Co.  v.  Ehman. 

GsK8rwA.L  Denial.— J?ttr(ien  of  Proqf. — ^An  answer  of  general  denial  throws 
upon  the  plaintiff  the  bnrden  of  proving  every  material  allegation  of  Lis 
complaint. 

Principal  and  AoEirr.— ilrfrnM^iont.— -EpiVfence.— The  declarations  or  admis- 
Bion8  of  an  agent  are  evidence  against  his  principal,  only  when  they  are 
made  as  to  a  business  matter  within  tho  scope  of  his  agency,  and  which 
is  being  transacted  at  the  time. 

Railroads.— /lyury  to  ^mma/«.-^urM(ffc«<m.— A  cow  and  heifer,  together 
worth  $110,  stonding  at  the  same  Ume  a  few  feet  apart  upon  a  railroad 
track,  were  kiUed  by  a  passing  train.  The  value  of  tho  heifer  did  not 
exceed  $50. 

Udd,  that  they  constituted  one  cause  of  action,  of  which  the  Common  Pleas 

Court  had  jurisdiction. 

APPEAL  from  the  Marion  Common  Pleas. 
Elliott,  J.— Suit  by  Ehman  against  the  Lafayette  and 
Indianapolis  Railroad  Company,  and  the  Indianapolis  and 


I 


84  SUPREME  COURT  OF  INDIANA. 

The  Lafayette  and  Ind'Iis  R.  R.  Co.  and  Ind'lis  and  Cin.  R.  R.  Go.  v.  Ehman. 

Cincinnati  Railroad  Company,  to  recover  the  value  of  a  cow 
and  young  heifer,  alleged  to  have  been  killed  on  the  rail- 
road track  of  the  first  named  company,  by  a  train  of  cars 
run  upon  and  over  the  same  by  the  company  last  named. 
It  is  alleged  in  the  complaint  that  the  Lafayette  and 
Indianapolis  Railroad  Company  had  leased  its  railroad  track 
and  appurtenances  to  the  Indianapolis  and  Cincinnati  Rail- 
road Company ;  that  the  latter  company,  while  operating 
said  road,  and  running  a  locomotive  and  train  of  cars  over 
the  same,  ran  over  and  killed  said  cow  and  heifer.  The 
track  of  said  road,  at  the  place  where  said  cow  and  heifer 
went  upon  the  same,  and  where  they  were  so  run  over  and 
killed,  not  being  securely  fenced. 

A  separate  answer  was  filed  by  each  of  the  companies,  in 
denial  of  the  complaint.  By  agreement  of  the  parties,  the 
cause  was  tried  by  the  court  without  a  jury.  The  court 
found  for  the  plaintiff,  and  assessed  his  damages  at  one 
hundred  and  ten  dollars. 

Separate  motions  for  a  new  trial  were  thereupon  made 
by  each  of  the  defendants,  which  were  overruled,  and  judg- 
ment rendered  on  the  finding. 

The  questions  presented  are:  1.  The  finding  of  the  court 
is  contrary  to  the  evidence.  2.  The  court  erred  in  admit- 
ting irrelevant  and  incompetent  evidence  to  be  given  by 
Charles  P.  Jacobs.  3.  The  damages  assessed  are  excessive. 
The  errors  are  jointly  and  severally  assigned. 

The  objection  urged  to  the  suflBiciency  of  the  evidence  to 
sustain  the  finding  against  the  Indianapolis  and  Cincinnati 
company  is,  that  while  it  shows  that  the  cattle  were  killed 
on  the  road  track  of  the  Lafayette  and  Indianapolis  com- 
pany, it  does  not  show  that  the  former  company  had  leased 
the  road  of  the  latter,  or  that  the  cattle  were  killed  by  a 
train  of  the  former,  as  alleged  in  the  complaint. 

The  evidence  in  the  case  is  as  follows: — ^Ehman,  the 
plaintiff  below,  testified :  ^'  I  live  five  and  a  half  miles  north- 
west of  Indianapolis,  on  the  Lafayette  and  Indianapolis 
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Railroad.  I  had  two  cattle  killed  on  the  railroad  track,  on 
the  29th  of  April,  1867,  atfive  o'clock  in  the  afternoon.  I  was 
ploughing  in  the  field,  and  heard  the  alarm  whistle.  I  went  to 
the  place,  and  saw  the  cattle.  One  was  a  milk  cow,  worth 
eighty-five  dollars ;  the  other  was  a  heifer,  worth  thirty- 
five  dollars.  Where  the  animals  were  killed  the  fence  was 
good,  but  at  other  places,  where  the  animals  could  enter 
upon  the  track,  the  fence  %vas  down — in  some  places  for 
several  panels — and  had  been  in  this  condition  for  several 
years.  There  was  no  road  crossing  where  the  animals  were 
killed.  The  stock  was,  at  the  time,  running  at  large  on 
Mrs.  Andrew  Bridgeford's  farm.  It  was  a  passenger  train, 
running  in  the  direction  of  Indianapolis.  The  cattle 
seemed  to  be  struck  a  few  feet  apart,  I  cannot  say  how 
many.  The  road  was  straight  there.  I  could  see  the  loco- 
motive a  mile  or  a  mile  and  a  half.  The  cattle  lay  therefor 
a  day  or  so,  and  then  the  railroad  sent  men  and  took  them 
away.  I  never  got  them  afterwards,  and  have  not  been 
paid  for  them." 

Laura  P.  Bridgeford  testified  fpr  the  appellee : — ''  Live  six 
miles  from  Indianapolis,  near  the  Lafayette  and  Indianapolis 
Railroad.  The  cattle  of  the  plaintiff'  were  killed  by  a  pas- 
senger train,  right  below  our  house,  at  five  o'clock  in  the 
afternoon.  I  heard  the  alarm  whistle.  There  were  three 
cows  on  the  track ;  one  got  oft*.  The  cow  and  heifer  were 
struck  by  the  cow-catcher  of  the  locomotive;  one  was  thrown 
on  one,  and  the  other  on  the  other  side  of  the  track.  The 
railroad  men  afterwards  came  and  took  the  cattle  away  that 
were  struck.  The  fence  was  not  good;  it  was  down  in  places. 
The  third  cow,  that  was  not  struck,  was  the  plaintiff's.  The 
cows  and  heifer  were  grazing  on  the  tmck,  facing  Indiana- 
polis. I  saw  them  when  they  were  struck  by  the  locomotive. 
Both  were  not  struck  at  once.  I  can't  say  which  was  struck 
first,  but  think  they  were  struck  three  or  four  feet  apart. 
The  cow  was  lying  nearer  Indianapolis  than  the  heifer." 

John  Cole  testified  for  appellee :—"  The  plaintiff  had  a 
cow  and  heifer  killed  on  the  track  of  the  Lafayette  and 
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Indianapolis  railroad.  I  saw  them  after  they  were  killed. 
The  cow  was  worth  eighty  dollars,  any  how ;  the  heifer, 
thirty  dollars.  The  railroad  fence  was  down  in  many 
places." 

Charles  P.  Jacobs  testified  for  plaintiiF: — Called  on  W. 
H.  L.  Noble,  General  Agent  of  the  Indianapolis  and  Cincin- 
nati Railroad  Company,  and  stated  the  circumstances  of 
Mr.  Ehman's  cattle  being  killed  on  the  Lafayette  railroad 
track,  giving  him  time  and  place.  He  admitted  the  kilHng 
of  the  cattle  by  the  train ;  he  called  it  our  road,  at  least. 
He  said  he  would  give  us  fifty  dollars  to  settle  it.  He  told 
me  then,  or  on  a  subsequent  visit,  that  Mr.  Richardson,  the 
superintendent  of  the  Indianapolis  and  Cincinnati  Railroad 
Company,  had  charge  of  settling  all  these  matters,  and 
would  be  up  in  a  day  or  two,  and  asked  what  I  would  take* 
I  stated  the  terms,  and  he  refused  to  give  it." 

The  evidence  does  not  sustain  the  finding  against  the 
Indianapolis  and  Cincinnati  Railroad  Company. 

Tfhe  answer  was  a  general  denial,  which  threw  on  the 
pliiintift*  the  burden  of  proving  every  material  allegation  of 
the  complaint.  There  was  no  evidence  that  that  company 
had  leased  the  road  of  the  Lafayette  and  Indianapolis  com- 
pany, or  that  it  was  operating  or  running  trains  on  that 
road,  as  alleged  in  the  complaint.  The  only  evidence  relied 
upon  to  charge  the  Indianapolis  and  Cincinnati  company  is 
that  of  Charles  P.  Jacobs,  as  to  what  occurred  in  an  inter- 
view had  by  him  with  W.  H.  L.  Noble.  The  declarations 
or  admissions  of  an  agent  are  evidence  against  his  principle, 
only  when  they  are  made  as  to  a  business  matter  within  the 
scope  of  his  agency,  and.  which  is  being  transacted  at  the 
time.     Hynds  v.  Ilays^  25  Ind.  34. 

It  does  not  appear  from  the  evidence  that  making  such 
settlements  was  within  the  scope  of  the  power  conferred  on 
Mr.  Noble.  On  the  contrary,  he  informed  Mr.  Jacobs,  at 
the  time  of  the  interview,  that  Mr,  Richardson,  the  superin- 
tendent of  the  company,  had  charge  of  settling  all  such 
matters.    But  if  the  statements  of  Mr.  Noble  were  evi- 
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deuce,  they  only  admit  that  the  cattle  were  killed  by  a  train 
on  the  Lafayette  railroad  track,  which  Mr.  Noble  epoke  of 
as  "  our  road."  It  does  not  prove  that  the  cattle  were 
killed  by  a  train  belonging  to,  or  in  the  charge  of,  the 
Indianapolis  and  Cincinnati  Bailroad  Company. 

There  is  no  foundation  for  the  objection  that  the  dam- 
ages are  excessive.  The  finding  is  for  the  lowest  amount 
fixed  as  the  value  of  the  property  by  any  of  the  witnesses. 
But  it  is  contended  by  the  appellants'  counsel  that  the  cow 
and  heifer  were  not  both  killed  at  the  same  time,  and  as  the 
value  of  the  heifer  did  not  exceed  fifty  dollars,  the  Common 
Pleas  Court  had  no  jurisdiction  of  that  part  of  the  case, 
and  should,  therefore,  have  found  for  the  plaintifl*  the 
value  of  the  cow  only.  The  evidence  shows  that  the  cow 
and  heifer  were  standing, on  the  track,  not  over  four  feet 
apart,  and  were  killed  by  the  same  train.  They  were  killed 
BO  near  the  same  instant  of  time  that  the  intervening  period 
is  inappreciable,  and  under  such  circumstances  we  fail  to 
appreciate  the  objection. 

The  judgment  is  reversed  as  to  the  Indianapolis  and  Cin- 
cinnati llaili*oad  Company,  with  costs,  and  affirmed,  with 
costs,  as  to  the  Lafayette  and  Indianapolis  Kail  road  Company. 

T.  A.  Hendricks^  0.  B.  JE[ordy  and  A.  W.  Hendricks,  for 
appellants. 

J/.  Barbour  and  (7.  P.  Jacobs,  for  appellee. 


Board  of  Commissioners  op  Clinton  County  v.  McDowell. 

Rblikfof  Soldiebs'  Fauijaks.— statute. — Construction  of. — Tho  proviaion 
of  the  third  section  of  tho  act  of  December  20th,  1865,  that  disbursements 
from  the  fund  for  the  relief  of  soldiers'  families  should  cease  after  the 
8d  of  March,  1866,  has  relation  to  the  time  for  which  such  disbursements 
should  bo  made,  and  does  not  prohibit  payment  after  that  date  to  thoso  en- 
titled for  time  prior  thereto. 
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Same. — AppUeaUon  for, — Since  the  4th  of  March,  1866,  an  application  for 
payment  from  such  fund  is  properly  made  directly  to  the  Board  of  County 
Commissioners,  whose  determination  of  the  question  whether  the  appli- 
cant had  otherwise  sufficient  means  for  comfortable  support  is  final. 

APPEAL  from  the  Clinton  Circuit  Court. 

Elliott,  J. — McDowell  presented  a  claim  to  the  Board 
of  Commissioners  of  Clinton  county,  at  the  March  term 
thereof,  1868,  for  the  sum  of  sixty  dollars,  under  the  act  for 
the  relief  of  families  of  soldiers,  &c.,  approved  March  4th, 
1865.  The  board  refused  to  allow  the  claim,  and  McDowell 
appealed  to  the  Circuit  Court,  where  the  statement  of  the 
claim  was  amended  so  as  to  present  the  following  facts : 
That  in  the  year  1865,  there  was  levied  and  collected  in  Clin- 
ton county,  under  the  act  of  March  4th,  1865,  for  the  relief 
of  soldiers'  families,  &c.,  the  sum  of  $16,473.84 ;  of  which, 
the  sum  of  $1,529.68  was  applied  under  the  provisions  of 
the  act  for  the  relief  of  soldiers'  families,  leaving  the  sum 
of  $14,944.16  of  said  fund  in  the  county  treasury;  that 
McDowell  was  mustered  into  the  military  service  of  the 
United  States  as  a  private  in  Co."M,"  126th  Reg't  (11th 
Cavalry)  of  Indiana  Volunteers,  on  the  80th  of  January, 
1864,  and  that  he  continued  in  said  service  until  the  6tb  day 
of  June,  1865;  that  he  was  not  a  commissioned  officer  dur- 
ing any  part  of  his  term  of  service;  that  he  had  during  the 
time,  and  now  has,  a  wife  and  five  children — the  children 
being  under  the  age  of  twelve  years — who  were  dependent 
on  him  for  support,  and  had  not  otherwise  sufficient  means 
for  their  comfortable  support;  that  during  said  period  they 
were,  and  still  are,  residents  of  Perry  township,  in  said 
county,  and  were  duly  enumerated  in  the  enumeration  tak- 
en in  said  township  under  the  provisions  of  said  act,  but 
were  never  paid  anything  thereunder. 

A  demurrer  to  the  clailoi  having  been  overniled,  a  general 
denial  thereof  was  filed,  and  the  case  submitted  to  the  court 
for  trial.  On  the  trial  the  attorney  for  the  board  of  com- 
missioners admitted  "  all  the  faets  alleged  by  the  plaintiff 
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in  hia  complaint  to  be  true;''  and  the  court  thereupon  found 
for  the  plaintiff  the  sum  of  sixty  dollars,  and,  having  over- 
ruled a  motion  for  a  new  trial,  rendered  judgment  for  that 
sum. 

The  question  presented  here  is,  was  the  plaintiff  entitled 
to  the  allowance,  under  the  facts  presented  in  the  claim? 
The  act  of  March  4th,  1865  (Acts  Reg.  Sess.  p.  93), 
created  a  special  fund  for  the  relief  of  the  families  of  sol- 
diers in  the  service  of  the  United  States,  from  this  State, 
and  provided  for  its  payment  to  the  trustees  of  the  several 
townships  to  "be  distributed  by  them  for  the  relief  of  the 
families  of  non-commissioned  offit^rs,  musicians,  and  pri- 
vates, in  the  service  aforesaid,  who  have  not  otherwise  suf- 
ficient means  for  their  comfortable  support,  such  fact  to  be 
determined  by  the  disbursing  officer;  but  any  applicant  dis- 
satisfied with  his  decision  may  refer  the  same  to  the  Board 
of  County  Commissioners,  whose  determination  shall  be 
final,  as  follows:  To  the  wife  or  mother  dependent  on  said 
soldier,  the  sum  of  eight  dollars  per  month ;  and  to  each 
child  under  the  age  of  twelve  years,  the  sum  of  two  dollars 
per  month,"  &c. 

This  act  was  repealed  by  the  first  section  of  the  act  of 
December  20th,  1865  (Acts  Spec.  Sess,  p.  59).  But 
the  second  section  of  the  repealing  act  provides  that 
"The  taxes  levied  in  pursuance  of  the  provisions  of  the 
above  entitled  act,  for  the  year  1865,  shall  be  collected  and 
retained  in  the  several  counties  where  the  same  was  levied, 
under  the  control  of  the  Board  of  County  Commissioners, 
and  by  them  applied  in  conformity  with  said  act,  as  if  the 
same  were  still  in  force,  subject  to  the  provisions  herein  re- 
cited." The  third  section  declars  that  "  On  and  after  the 
third  day  of  March,  1866,  all  disbursements  from  such 
funds  to  the  persons,  in  said  act  enumerated,  shall  cease;" 
and  provides  that  the  residue  of  the  funds  collected  for  the 
year  1865,  after  the  payment  of  all  loans  that  may  have 
been  made  by  the  county  under  the  provisions  of  the  act 
of  March  4th,  shall  be#retained  in  the  county  treasury,  and 
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makes  it  the  duty  of  the  board  of  eomraissioners  in  their 
discretion  to  provide  therefrom  in  a  liberal  manner,  amongst 
others,  for  the  wives,  children,  and  mothers,  dependent  on 
such  soldiers,  &c. 

It  is  argued  on  behalf  of  the  appellants,  that  no  claim 
could  be  presented  for  an  allowance  under  the  original  act 
for  the  year  1865,  after  the  third  day  of  March,  18G6,  as  the 
third  section  of  the  repealing  act  declares  that  all  disburse- 
ments from  the  fund  shall  cease  after  that  date. 

We  held  in  the  case  of  Tlie  Board  of  Commissioners  of 
Floyd  County  v.  Love^  28  Ind.  198,  that  persons  coming 
within  the  provisions  of  the  seven tli  section  of  the  act  of 
the  4th  of  March,  1865,  were  entitled  to  the  allowance 
therein  provided,  as  a  right,  and  that  the  payment  there- 
of was  not  a  matter  of  discretion,  but  of  duty.  The  obr 
ligation  imposed  by  the  original  act  to  make  the  pay- 
ments monthly  for  the  year  1865,  is  expressly  recognized 
and  required  by  the  repealing  act.  The  provision  of  the 
third  section  of  the  repealing  act  that  all  disbursements 
from  the  fund  should  cease  after  the  3d  day  of  March,  1866, 
when  construed  with  the  other  provisions  of  the  act,  we 
think,  has  relation  to  the  time  for  which  such  payments 
should  be  made,  and  does  not  prohibit  payments  after  that 
date  to  those  entitled  for  any  period  of  time  prior  thereto. 
The  original  act  was  approved  on  the  4th  of  March,  1865, 
and  extended  the  relief  to  the  families  of  soldiers  coming 
within  its  provisions,  for  the  period  of  two  years,  to  wit,  for 
the  years  1865  and  1866,  and  directed  a  special  levy  for 
each  of  those  years,  to  defray  the  expenses  thereof.  The 
levy  was  made  for  the  year  1865,  and  the  special  object  of 
the  repealing  act  seems  to  have  been  to  prohibit  the  levy 
for  1866,  and  limit  the  period  of  the  provision  to  one  year 
from  the  passage  of  the  original  act.  This  construction  ia 
sustained  by  the  ilfth  section,  which  declares  that  nothing 
in  the  act  shall  be  so  construed  as  to  prevent  the  board  of 
commissioners  from  allowing  to  the  families  of  soldiers  the 
amount  to  which  they  were  entitled  ])y  the  act  repealed,  for 
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the  year  1865,  in  all  cases  where  the  same  has  not  been 
allowed. 

The  act  provided  for  monthly  payments,  and  was  evi- 
dently'' intended  as  a  present  aid  in  the  support  of  such  fam- 
ilies as  were  dependent  on  absent  soldiers,  during  the  period 
of  their  absence  in  the  military  service.  Its  provisions 
however  were  not  extended  to  the  families  of  all  the  sol- 
diers from  the  State,  but  only  to  such  as  were  dependent  on 
soldiers,  and  "who  had  not  otherwise  sufficient  means  for 
their  comfortable  support,"  which  fact  was  to  be  determined 
by  the  disbursing  officer;  but  if  the  applicant  was  not  sat- 
isfied with  the  decision,  he  might  refer  the  question  to  the 
board  of  county  commissioners,  whose  determination  was 
final.  Since  the  4th  of  March,  1866,  the  application  is  prop- 
erly made,  under  the  repealing  act,  directly  to  the  county 
commissioners. 

It  is  but  reasonable  to  suppose  that  the  necessities  of 
those  entitled  to  share  in  the  fund  would  have  induced  them 
to  apply  promptly  for  the  amount  allowed,  as  it  became 
payable,  and  a  failure  to  make  such  application,  and  espec- 
ially after  a  lapse  of  over  two  years,  might  afibrd  a  reason- 
able presumption,  in  the  absence  of  explanatory  facts,  that 
the  applicant  had  other  means  for  a  comfortable  support. 
If,  in  this  case,  the  application  had  been  rejected  by  the 
board  of  commissioners  for  that  reason,  the  decision  would 
have  been  final,  from  which  there  would  have  been  no  ap- 
peal. But  the  claim  was  not  denied  on  that  ground;  and 
it  was  admitted  by  the  commissioners,  in  the  Circuit  Court, 
that  the  family  of  McDowell,  during  the  period  for  which 
the  claim  is  made,  were  dependent  on  him,  and  had  not 
otherwise  sufficient  means  for  their  comfortable  support. 
Wo  think,  therefore,  that  the  Circuit  Court  committed  no 
error  in  making  the  allowance,  and  hence,  that  the  judg- 
ment must  bo  affirmed. 

Judgment  affirmed,  with  one  per  cent  damages,  and  costs. 

L.  McClurg  and  J.  N.  SimSj  for  appellant. 

S.  H.  Boyal  and  F.  W.  Gardj  for  appellee. 
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llSO   ^  Bonds. — Official. — Sttrety — A  surety  upon  an  official  bond,  m  iPsll  as  his 

principal,  is  a  debtor,  within  the  meaning  of  the  statute  which  provides 
that  "judgments  on  bonds  payable  to  the  State  of  Indiana,  shall  bind 
the  real  estate  of  the  debtor  from  the  commencement  of  the  action.'*  (2  G. 
&  H.  233,  sec.  414.) 
Bamb  — Payable  to  State. — Relator. — No  relator  is  necessary  in  an  action  by 
the  State  on  a  bond  payable  to  her,  when  the  obligation  is  to  the  State, 
and  no  individual  has  an  interest  therein  other  than  that  common  to  all. 

APPEAL  from  the  Bipley  Circuit  Court. 

GnEGoaY,  J. — Shane  brought  his  action  against  Francis 
for  the  purpose  of  "  determining  and  quieting  the  question 
of  title." 

The  State,  on  the  relation  of  the  appellee,  commenced  an 
action  in  the  Court  of  Common  Pleas  of  Eipley  county, 
against  the  sherift'  and  the  sureties  upon  his  official  bond, 
to  recover  money  collected  by  him  as  such  sherift',  upon 
executions  in  his  hands.  Bagot  was  one  of  the  sureties,  and 
a  defendant  to  the  action,  and,  at  the  commencement  of  the 
suit,  owned  the  land  in  question.  After  suit,  but  before 
judgment,  Bagot,  for  a  valuable  consideration,  conveyed  the 
land  to  one  "William  Bagot,  in  good  faith,  who  afterwards, 
in  good  faith,  and  for  a  valuable  consideration,  conveyed  it  to 
the  appellant.  After  Bagot,  the  surety,  conveyed  the  land, 
judgment  was  rendered  in  the  action  against  the  sherift' 
and  his  sureties,  upon  which  execution  was  issued  and  the 
land  levied  upon  and  sold,  and  the  appellee  became  the 
purchaser. 

The  court  below,  on  a  demurrer  to  the  complaint,  held 
that  the  judgment  bound  the  real  estate  of  the  surety  from 
the  commencement  of  the  action.  This  ruling  presents  the 
question  in  the  case.  The  code  provides  that  *' judgments  on 
bonds  payable  to  the  State  of  Indiana,  shall  bind  the  real 
estate  of  the  debtor  from  the  commencement  of  the  action." 
2  a.  &  H.  238,  sec.  414. 
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Was  the  surety  a  debtor,  within  the  meaning  of  the  stat- 
ute? Hubbard,  J.,  in  Gray  v.  Bennett,  3  Met.  522,  says: 
"  The  word  *  debt '  is  of  large  import,  including  not  only 
debts  of  record,  or  judgments,  and  debts  by  specialty,  but 
also  obligations  arising  under  simple  contract,  to  a  very 
wide  extent ;  and  in  its  popular  sense  includes  all  that  is 
due  to  a  man  under  any  form  of  obligation  or  promise. 
And  long  ago  it  was  held,  as  expressed  by  Blackstonb,  that 
*  whatever  the  laws  order  any  one  to  pay,  that  becomes 
instantly  a  debt  which  he  hath  beforehand  contracted  to 
discharge.' " 

The  surety  was  jointly  liable  with  his  principal,  by  con- 
tract, for  the  money  collected  and  not  paid  over  by  the 
latter.  The  default  of  the  sheriff  fixed  the  liability  of  the 
surety,  and  the  obligation  to  pay  became  a  "  debt "  against 
him,  as  well  as  against  his  principal. 

AH  official  bonds  are  made  payable  to  the  State.  1  G.  & 
H.  164.  It  is  contended,  that  only  bonds  payable  to  the 
State  for  obligations  to  her  are  embraced  by  the  code. 
We  think  otherwise.  It  is  time  that  section  7  provides  that 
**  actions  upon  official  bonds,  and  bonds  payable  to  the  State, 
shall  be  brought  in  the  name  of  the  State  of  Indiana,  upon 
the  relation  of  the  party  interested."  2  G.  &  H.  41.  That 
section,  it  will  be  observed,  however,  provides  for  a  relator 
in  all  actions  on  bonds  embraced  in  it.  Now,  it  cannot  be 
contended  with  any  plausibility  that  a  relator  is  necessary 
in  an  action  by  the  State  on  a  bond  payable  to  her,  when 
the  obhgation  is  to  her,  and  no  individual  has  an  interest 
therein  other  than  that  common  to  all.  The  code  itself 
contains  evidence  that  when  the  legislature  intended 
therein  to  make  a  distinction  between  the  principal  and 
surety  the  latter  is  named:  it  is  provided  that  "every 
recognizance  shall  bind  the  real  estate  of  the  principal  from 
the  time  it  is  taken;  but  shall  only  bind  the  real  estate  of 
the  surety  from  the  time  judgment  of  forfeiture  is  ren- 
dered."    2  G.  &  H.  265,  sec.  631.    The  court  below  com- 
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mitted  no  error  in  sustaining  the  demurrer  to  the  complaint. 
The  judgment  is  affirmed,  with  costs. 
H.  W.  Harringiony  for  appellant. 
i.  JSowlandy  for  appellee. 


Cole  v.  McMicele,  Administrator. 

MoRTOAOS. — Decedents*  Eetaiee. — Admimetraior, — An  administrator  is  pre* 
sumed  to  be  cognizant  of  mortgages  executed  by  the  decedent  in  his  life- 
time upon  his  real  and  personal  property,  and  they  are  not  barred  by  a 
failure  to  file  a  statement  of  them  within  the  time  limited  for  the  filing  of 
claims  by  section  62  of  the  "  act  providing  for  the  settlement  of  dece- 
dents' estates,"  &c.  (2  G.  &  H.  501),  being  expressly  excepted  therein. 

Saxb. — Retidue  after  Foreclosure. — After  foreclosure,  by  proceeding  in  rem, 
and  sale  of  land  mortgaged  by  a  decedent  in  his  lifetime  to  secure  his 
promissory  note,  the  residue  of  the  debt  does  not  cease  to  be  a  mortgage 
debt  wiihin  the  meaning  of  the  exception  in  that  section,  and  payment 
thereof  may  be  claimed  out  of  the  other  assets  of  the  estate. 

APPEAL  from  the  Harrison  Common  Pleas. 

Elliott,  J. — The  record  in  this  case  presents  the  follow- 
ing state  of  facts : — On  the  8d  of  July,  1866,  William  Car- 
son, since  deceased,  executed  to  Cole,  the  appellant,  two 
promissory  notes  for  six  hundred  dollars  each;  one  paya- 
ble on  the  20th  of  March,  1867,  and  the  other  on  the  20th 
of  March,  1868;  and,  to  secure  the  payment  thereof,  Carson 
and  his  wife,  on  the  7th  of  July,  1866,  executed  to  Cole  a 
mortgage  on  a  tract  of  land  in  Harrison  county.  On  the 
Ist  day  of  April,  1867,  Carson  died  at  said  county,  intestate, 
leaving  personal  estate  to  an  amount  exceeding  twelve  hun- 
dred dollars,  to  be  administered ;  and  afterwards,  on  the  19th 
of  April,  1867,  letters  of  administration  on  the  estate  of 
Carson  were  duly  granted  by  the  clerk  of  the  Court  of 
Common  Pleas  of  Harrison  county   to  the  appellee,  Me- 
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Mickle,  who  took  upon  himself  the  administration  of  the 
estate.  On  his  refusal  to  pay  the  first  of  said  notes,  which 
had  become  due,  on  the  23d  of  November,  1867,  Cole  com- 
menced a  suit  in  said  Court  of  Common  Pleas  for  the  fore- 
closure of  the  mortgage,  in  which  the  widow  and  heirs  of 
Carson,  and  also  McMickle,  his  administrator,  were  made 
defendants;  and  at  the  December  term,  1867,  of  the  court, 
a  decree  of  foreclosure  was  rendered,  and  the  mortgaged 

land  directed  to  be  sold  for  the  payment  of  the  notes. 
A  copy  of  the  decree  and  order  of  sale  was  issued,  and  on 

the  9th  of  May,  1868,  the  land  was  sold  thereon  by  the 
sheriff  for  eight  hundred  dollars,  Cole  becoming  the  pur- 
chaser. The  costs  of  the  suit  and  sale,  which  Cole  paid, 
amounted  to  $68.70,  leaving  $781.30  to  be  credited  on  the 
decree. 

On  the  11th  of  August,  1868,  Cole  filed  a  claim  for  the 
balance  remaining  due  on  the  not^s,  then  amounting  to 
$582.30,  in  the  clerk's  oflice  of  said  court,  which  was  sworn 
to,  and  entered  on  the  appearance  docket  of  the  court. 
On  the  3d  day  of  the  August  term  of  the  court,  1868,  which 
term  commenced  on  the  24th  day  of  that  month,  the  rec- 
ord shows  the  following  proceedings: 

"  In  the  matter  of  the  estate  of  William  Carson,  deceased. 
Comes  now  John  H.  McMickle,  administrator  of  said  es- 
tate, into  open  court,  and  suggests  to  the  court  that  he  is 
now  ready  to  finally  settle  said  estate,  unless  he  is  compelled 
to  pay  the  claim  of  Joseph  Cole,  filed  in  the  clerk's  office 
on  the  12th  day  of  August,  1868,  for  $582.30,  and  asking 
the  court  for  directions  as  to  the  payment  of  the  same; 
and  the  court  being  sufficiently  advised  finds  that  said  claim 
was  not  filed  within  one  year  from  the  granting  of  admin- 
istration and  notice,  and  that  said  claim  was  not  filed  thii*ty 
days  before  final  settlement,  and  thereupon  directs  said  ad- 
ministrator to  pay  all  other  claims  and  proceed  to  make  his 
final  settlement  without  the  settlement  of  said  Cole's  claim," 
which  the  court  refused  to  allow  "  and  rejected  the  same 
from  allowance  in  the  final  settlement  of  said  administra- 
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tion."  Cole  thereupon  moved  the  court  for  a  new  trial,  for 
the  reasons  that  the  finding  of  the  court  was  contrary  to 
the  law  and  the  evidence  in  tlie  case,  but  the  motion  was 
overruled,  the  final  settlement  made;  and  the  administrator 
discharged.  To  all  of  which  rulings  the  appellant  excepted. 
The  record  further  shows  that  after  paying  all  other  claims 
against  the  estate,  the  expenses  of  administration,  and  three 
hundred  dollars  to  the  widow,  there  remained  in  the  hands 
of  the  administrator  the  sum  of  $344.34. 

It  is  contended  by  the  appellee  that  the  rulings  of  the 
court  complained  of  are  in  accordance  with  section  62  of 
the  act  relating  to  the  settlement  of  decedent's  estates,  &c. 
(2  G.  &  H.  501).  That  section  reads  as  follows: — "A  suc- 
cinct statement  of  the  nature  and  amount  of  every  claim, 
whether  due  or  not,  against  the  estate  of  any  decedent,  ex- 
cept judgments  which  are  liens  upon  the  decedent's  real  es- 
tate, and  mortgages  of  his  real  or  personal  estate  obtained 
and  executed  in  his  lifetime,  and  expenses  of  administration, 
must  be  filed  in  the  ofllce  of  the  clerk  of  the  proper  court 
of  common  pleas,  within  one  year  from  the  date  of  the 
first  appointment  of  an  executor  or  administrator  therein, 
and  notice  thereof;  or  no  cost  shall  be  recovered  therein 
against  such  executor  or  administrator ;  nor  shall  hereafter 
any  other  court  have  original  jurisdiction  of  any  claim,  ex- 
cxcept  such  liens  against  the  estate  of  any  decedent ;  and, 
if  such  claim  be  not  due,  interest  thereon  shall  be  rebated, 
and  after  the  expiration  of  one  year  from  such  appointment 
and  notice,  if  such  claim  be  not  filed  at  least  thirty  days 
before  final  settlement  of  the  estate,  it  shall  be  barred, 
except  as  hereinafter  provided  in  case  of  the  liabilities  of 

heirs  and  devisees." 

« 

This  section  does  not  sustain  the  court  in  holding  that 
the  claim  of  Cole  was  barred  because  it  was  not  filed  within 
one  year  after  the  grant  of  administration  and  notice,  nor 
for  thirty  days  before  the  time  of  final  settlement. 

The  notes  were  secured  by  mortgage  executed  by  the 
decedent  in  his  lifetime  on  his  real  estate,  and  were  there- 
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fore  excluded  from  the  operation  of  the  provisions  of  the 
section  by  its  own  express  terms.  The  exception  is  in  har- 
mony with  section  109  of  the  same  act,  which,  in  directing 
the  order  of  payment  of  the  claims  against  the  estate  of  a 
decedent,  requires  that  judgments  which  are  liens  upon  the 
decedent's  real  estate,  and  mortgages  of  real  and  personal 
property  existing  in  his  lifetime,  shall  be  paid  next  after  the 
expenses  of  administration,  of  the  last  sickness,  and  of  the 
funeral. 

The  administrator  is  presumed  to  be  cognizant  of  mort- 
gages executed  by  the  decedent  in  his  lifetime  upon  his 
real  and  personal  property,  and  they  are  not  barred  by  a 
failure  to  file  a  statement  of  them  within  the  time  limited 
by  section  62.  Such  claims  do  not  come  within  the  purview 
of  that  section,  and  cannot  be  affected  by  it.  But  it  is 
argued  that  after  the  mortgage  was  foreclosed  and  the  land 
sold,  the  residue  of  the  debt  remaining  unpaid  ceased  to 
be  a  mortgage  debt  within  the  meaning  of  the  exception, 
and  was,  therefore,  subject  to  the  provisions  of  that  section; 
and  such  seems  to  have  been  the  view  taken  of  it  by  the 
court  below.  "We  cannot  admit  the  correctness  of  the  posi- 
tion. Such  a  construction  would  violate  both  the  letter  and 
spirit  of  the  statute,  and  could  only  be  productive  of  injus- 
tice and  wrong. 

It  is  also  insisted  by  the  counsel  for  the  appellee,  that  the 
appellant,  in  foreclosing  the  mortgage,  if  he  was  not  will- 
ing to  rely  on  the  sufficiency  of  the  land  mortgaged  for  the 
payment  of  the  entire  debt,  should  have  taken  a  judgment 
over  against  the  administrator  for  any  balance  that  might 
remain  unpaid  after  the  sale  of  the  land  mortgaged,  and  hav- 
ing failed  to  do  so,  he  is  barred  from  setting  up  any  claim 
for  such  residue  against  the  administrator.  The  adminis- 
trator was  not  a  necessary  party  to  the  foreclosure  suit, 
though  he  was  made  such.  The  suit  to  foreclose  the  mort- 
gage was  a  proceeding  in  rem;  it  simply  sought  to  subject 
the  mortgaged  land  to  sale  for  the  payment  of  the  debt  se- 
VoL.  XXX— 7 
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cured  thereby.  The  widow  and  heirs  of  Carson  were  the 
only  necessary  parties  defendant,  and  Cole  was  not  entitled 
to  a  personal  judgment  against  them;  nor  was  he  entitled  to 
apersonal  judgment  against  the  administrator  for  any  bal- 
ance that  might  remain  after  the  land  mortgaged  was  ex- 
haustedy  if  for  no  other  reason,  because  that  suit  was  com- 
menced and  the  final  decree  rendered  long  before  the  expi- 
ration of  a  year  from  the  grant  of  letters  of  administration. 
We  are  unable  to.  see  anything  in  the  decree  in  the  fore- 
closure suit  to  preclude  the  appellant  from  claiming  the 
payment  of  the  residue  of  his  debt  out  of  the  other  assets 
of  the  estate.  The  rulings  of  the  Common  Pleas,  in  reject- 
ing the  claim  and  ordering  a  final  settlement  of  the  estate, 
were  clearly  erroneous,  and  must  therefore   be  reversed. 

The  final  order  of  the  court,  in  rejecting  the  appellant's 
claim  and  in  requiring  the  estate  to  be  finally  settled,  as 
well  as  the  final  settlement  thereof  made  under  said  order 
of  the  court,  is  reversed  and  set  aside,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

W.  A.  Porter y  for  appellant. 

S.  K.  Wolfe,  for  appellee. 


Watts  v.  Qrbbn  and  Another. 

Pbaoticx. — Motion  far  Judgment  en  Verdiet, —  Waiver, — Where  a  new  trial 
was  granted  to  the  plaintiff  upon  the  payment  of  costs  within  a  prescribed 
period,  and,  without  sufficient  excuse  for  the  failure,  such  costs  were  not 
all  paid  in  the  time  allotted;  it  was  held^  that  the  defendant  did  not  waive 
his  right  to  judgment  on  the  verdict  by  consenting  to  continuances  and 
issuing  a  subpoena  after  the  expiration  of  such  period,  believing  the  costs 
had  been  paid. 

Saks. — JUplevin, — Judgment, — General  verdict  for  the  defendant  ^n  replevin 
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and  Jadgment  thereon  for  the  return  of  the  property.    No  exception  was 

taken  to  the  nature  of  the  judgment 
Heldj  that  an  objection  to  the  judgment^  on  the  ground  that  the  verdict  did 

not  find  the  value  of  the  property,  could  not  be  raised  in  this  court. 
S^MS. — Siqtreme  Court. — The  general  rule  is,  that  a  question  must  have  been 

raised  below  before  it  can  be  presented  in  the  Supreme  Court. 


APPEAL  from  the  Ohio  Circuit  Court. 

Frazbr,  J. — This  was  an  action  of  replevin  by  the  appel- 
lant against  the  appellees.  Issues  were  formed,  upon  trial 
of  which  a  general  verdict  for  the  defendants  was  returned, 
A  new  trial  was  thereupon  granted  to  the  plaintiff^  upon 
the  payment  of  costs  in  sixty  days.  This  was  at  the  August 
term,  1862.  At  the  next  term,  and  at  each  succeeding 
term  until  that  of  February,  1866,  the  cause  was  continued 
by  agreement.  At  the  last  mentioned  term,  the  defendants 
moved  for  judgment  on  the  verdict,  it  appearing  that  the 
costs  had  not  been  paid.  This  motion  was  sustained,  and 
the  plaintiif  excepted.  Judgment  was  thereupon  entered 
for  the  return  of  the  property,  and  there  was  no  exception 
thereto.  Affidavits  and  evidence  submitted  on  both  sides, 
upon  the  hearing  of  the  motion  for  judgment,  disclosed 
nothing  to  excuse  the  non-payment  of  costs  within  tlie  sixty 
days  limited  by  the  court.  A  mistake  was  first  made  by 
the  clerk  in  stating  the  amount  of  costs  to  the  plaintifi*. 
The  amount  thus  erroneously  given  was  paid  within  the 
time.  But  notice  of  the  error  was  given  in  time  to  have 
enabled  the  plaintift'  to  pay  the  balance  within  the  sixty 
days,  and  he  neglected  to  pay  it,  though  it  was  paid  after 
the  motion  was  entered.  The  defendants  consented  to  the 
various  continuances,  supposing  that  the  costs  had  l>een 
paid,  and  had  issued  a  subpoena  for  witnesses,  returnable  to 
the  Febiniary  term,  1866. 

The  appellant  contends  that  the  appellees,  by  consenting 
to  the  continuances  and  issuing  the  subpoena,  waived  their 
right  to  demand  judgment  upon  the  verdict.  We  are  una- 
ble to  concur  in  that  opinion.  There  is  no  similarity 
between  the  case  in  hand  and  one  where  a  discontinuance 
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has  been  stiflered.  In  that  case  a  subsequent  appearance 
waives  the  discontinuance.  A  discontinuance  does  not  enti- 
tle the  defendant  to  final  judgment  on  the  merits,  like  a 
verdict,  but  the  plaintiff  may  bring  a  new  suit;  and  a  vol- 
untary appearance  would  be  a  waiver  of  process,  or.  of 
defects  in  the  process.  A  discontinuance  is  a  thing  to  be 
insisted  upon,  or  no  advantage  results  from  it,  if  there  be  a 
subsequent  appearance ;  but  if  a  verdict  stands,  the  court 
renders  judgment  of  its  own  motion.  It  is  further  objected, 
that  the  court  erred  in  rendering  judgment  for  the  return 
of  the  property,  inasmuch  as  the  verdict  did  not  find  its 
value.  This  question  is  not  in  the  record,  as  no  objection 
was  made  below  to  the  nature  of  the  judgment.  The 
exception  reserved  was  only  to  the  opinion  of  the  court 
determining  that  the  defendants  should  have  judgment  upon 
the  verdict.  The  general  rule  is,  that  a  question  must  have 
been  raised  below  before  it  can  be  presented  here. 

The  judgment  is  afiirmed,  with  costs. 

D.  S.  MajoTy  for  appellant. 


McVey  and  Others  v.  Heavenbidoe  and  Others. 

Practice. — Location  of  Highwayt. — Appeal  Bond, — A  bond  signed  by  the 
appeUants  only,  is  not  a  bond  with  snrety  as  required  by  the  statute 
allowing  an  appeal  from  the  decision  of  the  Board  of  County  Commission- 
ers in  a  proceeding  for  the  location  of  a  highway  (1  G.  &  H.  864,  sec. 
26);  nor  can  the  defect  be  cured  by  filing  a  proper  bond  in  the  appellate 
court. 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Rat,  C.  J: — The  appellees  commenced  proceedings  before 
the  Board  of  Commissioners  of  Marion  county,  for  the 
purpose  of  having  a  highway  located  through  the  grounds 
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of  the  appellants.  The  Commissioners  acted  upon  the  peti- 
tion, and  received  a  report  of  viewers,  and  upon  a  remon- 
strance being  filed,  appointed  reviewers,  who  reported  the 
proposed  road  to  be  of  public  utility,  but  did  not  make  any 
allowance  for  damages  to  the  owners  of  the  land  over 
which  the  road  was  located.  A  petition  was  thereupon 
filed,  asking  such  damages  to  be  properly  ascertained  by 
new  viewers.  The  petition  was  rejected.  An  appeal  was 
prayed  from  this  decision  to  the  Marion  Circuit  Court,  on 
behalf  of  the  owners  of  the  land,  and  allowed  upon  a  bond  be- 
ing filed  within  thirty  days,  with  proper  security  thereon. 
Subsequently,  an  appeal  bond  was  filed,  which  recited  that, 
"whereas,  James  McVey,  James  C.  Myers,  Jacob  Myers, 
and  Lucinda^Hines  have  appealed  from  the  decision  of  the 
Board  of  Commissioners,"  &c.  This  bond  was  signed  only 
by  the  appellants,  and  was  approved  by  the  auditor,  and 
the  papers  filed  in  the  Marion  Civil  Circuit  Court,  where  a 
motion  was  made  to  strike  the  appeal  from  the  files  of  the 
court,  for  the  reason,  among  others,  that  no  bond  with 
surety  as  required  by  law  had  been  filed.  The  motion 
was  sustained,  and  to  this  ruling  the  appellants  object. 

The  statute  provides  that  the  appeal  shall  be,  upon  the 
person  aggrieved  "filing  a  bond,  with  surety  and  pen- 
alty, to  be  approved  by  the  auditor  of  such  county."  1 
G.  &  H.  364,  sec.  26.  A  bond  without  a  surety  does  not, 
therefore,  work  an  appeal.  We  cannot  extend  the  lan- 
guage of  the  statute.  Nor  could  the  Circuit  Court  grant  an 
appeal  upon  a  proper  bond  being  filed  in  that  court. 
Where  the  law  had  been  complied  with,  and  a  bond  with 
gurety  and  penalty  filed,  to  the  approval  of  the  auditor,  it 
XBay  be  that  the  Circuit  Court  might  require  additional  and 
sufficient  security;  but  this  question  is  not  before  us  for 
decision. 

The  judgment  is  affirmed,  with  costs. 

W.  Wallacej  for  appellants. 

ILB.^J.  S.  Duncan^  for  appellees. 
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WlSHMIER  V.  BeHTMER. 

New  Trial. — ExceBtive  Damagu, — The  Supreme  Court  will  not  rcTcrse  a 
judgment  for  the  purpose  of  granting  ft  new  trial  on  the  ground  of 
excessive  damages,  where  the  Terdict  is  within  the  range  of  the  eyidence. 

Same. — Admisnon  qf  Evidence, — Error  Cured. — ^The  error  of  admitting  im- 
proper evidence  over  objection  is  cured  bj  the  instruction  of  the  court 
to  the  jury  to  disregard  such  evidence. 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Gregory,  J. — Behymer  sued  Wishmier  in  the  court 
below  for  a  failure  by  the  latter  to  deliver  to  the  former,  at 
Indianapolis,  a  certain  amount  of  walnut  lumber,  on  con- 
tract. There  are  two  paragraphs  of  the  complaint,  one  of 
which  alleges  special  damages.  Trial  by  jury;  finding  for 
the  plaintiff,  assessing  the  damages  at  ^B29*78.  A  motion 
for  a  new  trial  was  overruled.  The  only  error  relied  on  in 
this  Courtis,  that  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

The  first  point  made  is,  that  the  damages  are  excessive. 
The  proof  tends  to  show  that  there  was  a  failure  to  deliver 
some  eighty-two  thousand  feet  of  lumber.  The  contract 
price  was  twenty-six  dollars  per  thousand.  There  was  a 
conflict  in  the  evidence  as  to  the  value  of  the  lumber  at  the 
time  and  place  of  delivery.  The  jury  were  the  sole  judges 
of  the  credit  to  be  given  to  the  witnesses.  The  verdict  is 
within  the  range  of  the  evidence,  and  this  court  cannot 
interfere  with  the  finding. 

The  plaintiff,  on  the  trial,  over  the  objection  of  the  defen- 
dant, was  permitted  to  testify  as  to  the  value  of  such  lum- 
ber at  the  time  of  delivery  in  the  New  York  market,  for  the 
purpose  of  sustaining  the  allegation  of  special  damages. 
The  jury  were  instructed  by  the  court  to  disregard  this  evi- 
dence, the  plaintiff  having,  on  the  trial,  abandoned  bis  claim 
for  special  damages.  K  there  was  any  error  in  admitting 
this  proof,  it  was  cured  by  the  instructions  of  the  court. 
The  testimony  admitted,  under  the  charge  of  the  courts 
could  not  have  prejudiced  the  defendant's  case. 
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The  judgment  is  affirmed,  with  costs  and  ten  per  cent, 
damages. 
J.  S.  Harvey  J  for  appellant. 
A.  G.  Porter  J  B.Harrisoriy  and  W.  P. -FYsAiaei,  for  appellee. 


KoAKSs  and  Others  v.  Moret  and  Another. 

VxRDiCT. — Special  Finding. — Interrogatories.-^ An  interrogatory  propounded 
to  a  jury  for  the  purpose  of  obtaining  a  special  finding  upon  a  particular 
question  of  fact,  which  presents  alternatiye  and  antagonistic  propositions, 
in  such  form  that  an  affirmative  answer  to  one  excludes  the  truth  of  the 
other,  is  not  double,  so  as  to  require  a  separate  answer  to  each  branch 
of  it. 

Same. — Defective  Special  Finding, — If  a  special  finding  be  equivocal,  or  not 
fully  responsive  to  the  interrogatory,  either  party  may  demand,  that  the 
Terdict  be  not  received,  and  that  the  jury  be  kept  together  and  directed  to 
answer  fully ;  but  after  the  verdict  has  been  received  without  objection, 
and  the  jury  discharged,  it  is  error  to  strike  from  the  record'  such  special 
finding,  pertinent  to  the  case,  and  render  judgment  on  the  residue  of  the 
finding. 

CoHTRACT — Sale  of  Goods. — Earnest. — Fart  Payment. — The  parties  to  a  con- 
tract for  the  sale  of  goods  to  be  delivered  at  a  future  time,  the  price  of 
which  was  more  than  fifty  dollars,  each  delivered  to  the  agent  of  both  a 
cheek  payable  to  said  agent,  as  a  forfeiture ;  the  money,  on  failure  of 
either  part  *  to  be  paid  over  by  the  agent  to  the  other. 

Eeldf  that  nothing  was  given  in  earnest  to  bind  the  bargain,  or  in  part 
payment  for  the  goods. 

Samb. — Memorandum. — A  memorandum  made  by  the  agent  of  both  parties 
and  signed  by  him  in  his  own  name,  in  the  absence  of  the  parties^  not  by 
their  agreement,  but  at  his  own  instance  and  for  his  own  use  and  conve- 
nience, was  not  sufficient  to  take  the  case  out  of  the  statute  of  frauds. 

APPEAL  from  the  Tippecanoe  Civil  Circuit  Court. 

Elliott,  J. — This  was  a  suit  by  Morey  and  Godmau 
against  Noakes,  Graves,  and  Snyder,  to  recover  damages  for 
a  breach  of  contract.  The  complaint  was  in  two  para- 
graphs, founded  on  separate  contracts.  On  the  first  the 
appellees  recovered  a  judgment,  but  the  appellants,  the  de^ 
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feudantfl  below,  had  judgment  on  the  second,  and  hence  no 
question  is  presented  by  them  on  that  paragraph. 

It  is  alleged  in  the  first  paragraph,  that  on  the  29th  day 
of  May,  1867,  the  plaintifts,  who  were  partners  in  buying 
and  selling  grain,  bargained  and  3old  to  the  defendants  six 
thousand  bushels  of  number  one  corn,  for  one  dollar  and  eight 
cents  per  bushel,  to  be  delivered  on  the  first  day  of  the  ensuing 
July,  at  Toledo,  in  the  State  of  Ohio,  in  store,  in  care  of 
Young  and  Backus;  that  at  the  time  of  the  sale  "the  plain- 
tifi*s  and  defendants  mutually  agreed  and  appointed  one 
Consider  Tinkler  as  their  mutual  agent  to  make  a  memo- 
randum of  said  bargain  and  sale,  and  sign  the  same  in  his 
own  name  in  behalf  of  said  plaintifis  and  defendants;''  that 
Tinkler  thereupon  made  such  memorandum,  using  therein 
the  name  of  "Stokes"  for  "IToakes,"  which  is  as  follows, 
viz :— "  May  29,  '67.  Morey  sells  Nate  Stokes  6,000  bushels 
corn  in  store  at  Toledo,  Ohio,  at  108c  per  bushel,  to  be  No. 
1,  and  delivered  July  1st,  1867,  care  Young  &  Buckus. 

C.  Tinkler.'* 

That  contemporaneously  with  the  makiug  of  the  sale 
and  memorandum  thereof,  the  defendants  delivered  to  Tin- 
kler in  part  payment  to  bind  the  contract,  a  check  drawn 
by  said  Noakes  on  funds  in  the  Union  National  Bank,  in 
the  county  of  Tippecanoe,  Indiana,  to  be  held  by  him  for 
the  use  of  the  plaintiffs ;  that  the  defendants  afterwards, 
and  before  the  1st  of  July,  1867,  "stopped  the  payment  of 
said  check,  and  that  the  same,  although  of  value  when 
drawn,  was  afterwards  rendered  valueless  by  the  act  of  said 
defendants;"  that  on  the  Ist  day  of  July,  1867,  the  plaintiffs 
were  in  Toledo,  Ohio,  ready  and  willing  to  deliver  said  corn, 
and  then  and  there  tendered  and  ofiered  to  deliver  the  same 
to  Young  and  Backus,  as  required  by  said  contract,  but 
they  refused  to  receive  it;  that  such  corn  was  only  worth 
seventy  cents  per  bushel  at  Toledo,  Ohio,  on  the  Ist  day  of 
July,  1867 ;  that  by  the  custom  of  grain  dealers  at  Toledo, 
of  which  the  defendants  had  notice,  they  became  liable  to 
the  plaintiffs  for  the  difference  between  the  contract  price 
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of  the  com  and  the  market  value  thereof  at  the  time  and 
place  of  delivery,  &c. 

The  defendants  answered  by  a  general  denial,  and  by  a 
special  paragraph  setting  up  a  counter  claim,  but  as  no 
question  is  presented  in  this  court  upon  the  latter,  it  need 
not  be  further  noticed.  The  jury  returned  a  general  ver- 
dict for  the  plaintiffs,  and  assessed  their  damages  on  the 
first  paragraph  of  the  complaint  at  six  hundred  dollars. 
Special  findings  upon  particular  questions  of  fact,  in  answer 
to  interrogatories  propounded  at  the  request  of  each  of  the 
parties,  were  also  returned.  The  interrogatories  propounded 
at  the  plaifitifiV  instance  and  the  answers  thereto,  so  far  as 
they  related  to  the  issues  on  the  first  pargraph  of  the  com- 
plaint, are  as  follows  : 

"  1.  Who  drew  the  check  delivered  to  Tinkler,  in  the 
first  paragraph  mentioned,  if  one  was  delivered?" — ^''Noakes." 

"  3.  Were  the  checks,  or  either  of  them,  and  if  only  one, 
whichy  mentioned  in  the  first  interrogatory,  drawn  on  the 
joint  funds  of  all  the  defendants,  or  on  the  funds  of  the 
defendant  Noakes  ?" — "On  the  joint  funds  of  the  defend- 
ants." 

^4.  Did  the  plaintifis  know  that  the  check,  in  the  first 
paragraph  of  the  complaint  mentioned,  was  drawn  on  the 
joint  funds  of  all  the  defendants,  at  the  date  of  the  con- 
tract, if  any  was  so  drawn  ?" — ^"  No." 

"  6.  Was  not  the  memorandum  made  by  C.  Tinkler,  made 
by  the  agreement  of  the  parties?" — "  No." 

**7.  Was  not  the  $600  check  of  said  Noakes  delivered  to 
said  Tinkler  as  margin,  or  payment,  on  said  6,000  bushel 
contract?"— "No." 

<*  9.  Were  not  Young  and  Backus  the  agents  of  the  de- 
fendants at  Toledo,  Ohio  ?"— "  Yes." 

"  10.  Were  not  said  agents  acquainted  with  the  custom 
of  grain  dealers  at  Toledo,  Ohio,  on  and  prior  to  the  1st 
July,  1867?"— "Yes." 

"11.  Did  not  the  plaintiffs  tender  said  6,000  bushels  *** 
of  com,  of  the  quality  mentioned  in  said  contract,  on  the 
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Ist  of  July,  1867,  to  Young  and  Backus,  defendants'  agents 
at  Toledo,  Ohio,  according  to  the  custom  of  grain  dealers?" — 
"Yes." 

The  interrogatories  propounded  at  the  request  of  the  ap- 
pellants, with  their  answers,  are  as  follows : 

*<  1.  Did  Consider  Tinkler,  at  the  time  of  the  alleged  sale 
by  the  plaintiiFs  to  the  defendants  of  6,000  bushels  of  corn, 
to  be  delivered  in  Toledo,  Ohio,  on  the  1st  day  of  July,  1867, 
make  a  memorandum  in  writing  of  said  sale?" — "  Yes." 

"  2.  Did  said  Tinkler  sign  said  memorandum,  in  his  own 
name  by  the  style  of  C.  Tinkler,  at  the  time  of  making  said 
sale,  and  in  the  presence  of  the  parties  thereto;* or  did  he 
sign  it  afterwards  at  his  own  office  and  in  their  absence  ?" — 
"At  his  own  office  and  in  their  absence." 

"  3.  Did  said  Tinkler  make  said  memorandum  by  the  au- 
thority of  the  defendants,  for  the  purpose  of  binding  them 
and  the  plaintiffs ;  or  did  he  make  it  for  his  own  use  and 
convenience?" — "For  his  own  use  and  convenience." 

"4  Did  the  defendants  authorize  said  Tinkler  to  sign  said 
memorandum  for  them  by  his  own  name;  or  did  he  sign  it 
at  his  own  instance?" — "At  his  own  instance." 

"  5.  Did  the  plaintifis,  at  the  time  of  making  said  alleged 
contract  for  the  sale  of  6,000  bushels  of  corn,  deliver  to  said 
Tinkler  their  check,  payable  to  him  in  the  sum  of  (600 ; 
and  did  the  defendants  at  the  same  time  also  deliver  to  said 
Tinkler  their  check  payable  to  him  in  the  like  sum  of 
$600?"— "Yes." 

"  6.  Was  it  not  intended  by  the  plaintiffs  and  defendants, 
at  the  time  they  delivered  said  checks  to  said  Tinkler  (if 
you  find  that  such  checks  were  delivered),  that,  in  case 
either  party  should  fail  to  perform  said  contract,  the  money 
should  be  paid  over  by  said  Tinkler  to  the  other  party  ?" — 
"Yes." 

"  7.  Has  payment  been  made,  either  in  whole  or  in  part, 
on  either  one  of  said  checks  ?" — "  No." 

"  8.  Was  the  price  of  said  6,000  bushels  of  corn  in  said 
alleged  contract  more  than  fifty  dollars  ?" — ^^  Yes." 
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"  9.  Was  any  pari  of  said  6,000  bushels  of  corn  ever  re- 
ceived by  the  defendants?" — "No." 

"10.  Was  anything  ever  given  or  delivered  by  the  de- 
fendants to  the  plaintiffs  or  their  agent,  on  said  sale  of  6,000 
bushels  of  corn,  other  than  the  said  check  given  by  the  de- 
fendants to  Tinkler?"— "No." 

«  20.  Did  the  plaintiffs  on  the  1st  day  of  July,  1867,  ten- 
der to  the  defendants  or  their  agents  at  Toledo,  Ohio,  any 
actual  com,  or  did  they  tender  only  written  obligations  on 
third  persons  calling  for  corn  ?" — ^"Obligations  on  third  per- 
sons only." 

"21.  Were  the  checks  of  Noakes,  the  one  for  $600  and 
the  other  for  $500,  given  respectively  in  the  character  of 
purchaser  of  corn,  as  alleged  in  the  complaint?  " — "  $600  as 
forfeiture,  $500  as  purchaser." 

The  appellants  thereupon  moved  the  court  for  judgment 
in  their  favor  on  the  special  findings  of  the  jury,  over  and 
notwithstanding  the  general  verdict  for  the  plaintiffs,  which 
motion  the  court  overruled,  and  then,  on  the  plaintiffs' 
motion,  struck  out  the  special  findings  of  the  jury  in 
answer  to  interrogatories  numbered  two,  three,  and  four, 
propounded  at  the  request  of  the  appellants,  and  rendered 
judgment  for  the  plaintiffs  for  six  hundred  dollars,  on  the 
general  verdict.  To  these  several  rulings  the  appellants 
excepted.  The  errors  assigned  are:  1.  The  court  erred  in 
overruling  the  appellants*  motion  for  judgment  in  their 
favor  on  the  special  findings  of  the  jury,  over,  and  notwith- 
standing their  general  verdict  for  the  plaintiffs.  2.  The 
court  erred  in  striking  out  the  special  findings  of  the  jury 
in  answer  to  interrogatories  two,  three,  and  four,  submitted 
to  \hem  at  the  instance  of  the  appellants. ' 

The  last  assignment  will  be  first  considered.  The  rea- 
sons, stated  in  a  bill  of  exceptions,  for  the  action  of  the 
court  ill  .striking  out  the  answers  returned  by  the  jury  to  the 
interrogatories  named,  are,  that  said  interrogatories  "  two, 
three,  and  four,  were  double,  and  that  the  answers  thereto 
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did  not  ascertain  the  facts  as  to  one  branch  of  each  of  said 
questions." 

We  cannot  but  regret  to  be  compelled,  as  we  are,  to 
examine  these  questions  without  the  aid  of  any  argument 
on  the  part  of  the  appellees.  The  amount  involved  is  cer- 
tainly sufficiently  large  to  interest  them  in  an  efibrt  to  sus- 
tain the  judgment  of  the  court  below  in  their  favor. 

We  do  not  think  the  second  and  fourth  interrogatories 
are  double,  so  as  to  require  a  separate  answer  to  each  branch. 
Each  of  these  interrogatories  contains  two  distinct  and 
antagonistic  propositions,  presented  in  the  alternative,  both 
of  which  CO  aid  not  be  true,  one  of  which  is  in  accordance 
with  the  claim  of  the  appellees,  the  other  in  opposition  to 
it.  Both  are  presented  in  an  affirmative  form,  so  that  an 
affirmative  answer  to  one  excludes  the  truth  of  the  other. 
Take  the  fourth  as  an  illustration,  '^Did  the  defendants 
authorize  Tinkler  to  sign  said  memorandum  for  them  by 
his  own  name  "  (it  is  alleged  in  the  complaint  that  they  did 
so  authorize  him);  "  or  did  he  sign  it  at  his  own  instance?  " 
The  answer  is,  "At  his  own  instance."  The  plain  mean- 
ing of  the  answer  is,  that  Tinkler  signed  the  memorandum 
as  his  own  voluntary  act,  and  not  by  authority  of  the  appel- 
lants, and  was  a  full  answer  to  the  whole  interrogatoiy. 
These  remarks  apply  with  equal  force  to  the  third  interrog- 
atory and  answer.  It  is  possible  that  a  construction  may 
be  given  to  the  second  interrogatory,  by  which  it  would 
present  two  separate  questions,  but  we  think  it  a  fair  con- 
struction of  its  language,  to  say  that  it,  like  the  third  and 
fourth,  only  presents  alternative  propositions.  The  jury,  in 
answer  to  the  first  interrogatory  of  the  appellants,  found 
that  Tinkler,  at  the  time  of  the  sale,  made  a  written  memo- 
randum of  it,  and  there  seems  to  have  been  no  controversy 
that  his  own  name  only  was  signed  to  it.  It  is  so  alleged 
in  the  complaint.  But  the  real  question  in  controversy  was, 
did  he  make  and  sign  the  memorandum  by  the  authority 
and  as  the  agent  of  the  defendants  below ;  or,  on  the  con- 
trary, was  it  a  mere  voluntary  act  of  his  own,  and  without 
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such  authority?  It  is  to  that  question  that  the  second, 
third,  and  fourth  interrogatories  were  directed,  and  by  the 
answers  to  them  it  is  made  clear  that  the  memorandum  was 
not  made  by  Tinkler  by  the  authority  of  the  appellants. 

It  is  said  that  the  interrogatories  were  deemed  double  un- 
der the  authority  of  the  case  of  Eosser  v.  Barnes^  16  Ind.  502. 
But  there  is  no  analogy  between  the  question  in  that  case 
and  the  case  under  consideration.  There  the  question  pro- 
pounded was,  whether  one  Dodd,  on  a  day  named,  had  trans- 
ferred to  Rosser  a  large  amount  of  personal  property,  for  the 
purpose  of  hindering,  delaying,  and  defrauding  his  creditors, 
and  if  so,  whether  Rosser  was  cognizant  of  such  fraud.  Such 
an  interrogatory  evidently  contains  two  distinct  questions, 
each  requiring  a  separate  answer.  But  if  the  answers  in  the 
case  before  us  were  defective  because  they  failed  to  answer 
the  interrogatories  fully,  still  we  think  it  would  be  error 
for  the  court  to  strike  them  from  the  record  after  the  jury 
was  discharged*  We  know  of  no  authority  for  such  a 
practice.  It  was  said  by  the  court  in  Bosser  v.  BameSj 
supra^  that  it  is  the  duty  of  the  court  to  see  that  interroga- 
tories, when  asked,  are  properly  framed,  and  presented  to 
the  jury,  "  and  that  they '  are  definitely  and  completely 
answered,  or  ignored,  if  such  answer  is  insisted  upon,  before 
the  finding  is  accepted.  If  they  are  not  thus  answered,  the 
court  cannot  give  full  weight  to  the  answers  in  deciding  the 


cause." 


If,  in  this  case,  the  answers  to  the  interrogatories  were 
deemed  equivocal,  oV  as  not  being  fully  responsive  to  the 
questions  asked,  it  was  the  province  of  either  party  to 
demand  that  the  verdict  should  not  be  received,  and  that 
the  jury  should  be  kept  together,  and  directed  to  answer 
the  questions  fully;  but  after  the  verdict  was  received  by 
the  court,  without  objection,  and  the  jury  discharged,  it  was 
error  for  the  court  to  strike  out  one  portion  of  the  finding, 
pertinent  to  the  case,  and  render  judgment  on  the  resi- 
due. Imperfect  or  indefinite  special  findings  in  such  cases 
may  not  be  sufficient  to  control  a  general  verdict,  or  may, 
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in  the  opinion  of  the  court,  in  a  given  case,  justify  the 
granting  of  a  new  trial ;  but  they  form  a  part  of  the  record, 
and  must  be  considered,  at  least  for  what  they  are  worth, 
in  the  determination  of  the  question  as  to  what  the  judg- 
ment should  be,  or  on  a  motion  for  a  new  trial,  when  the 
special  findings  form  the  basis  of  such  motion,  and  can- 
not be  got  rid  of  by  a  motion  to  strike  them  from  the 
record. 

But  whether  the  judgment  should  be  reversed  for  this 
error  must  depend  upon  the  decision  of  another  question, 
namely:  are  the  special  findings,  including  the  answers  to 
the  second,  third,  and  fourth  interrogatories  of  th^  appel- 
lants, so  stricken  out  by  the  court,  so  inconsistent  with  the 
geneml  verdict  for  the  appellees,  as  to  control  the  latter,  and 
entitle  the  appellants  to  a  judgment?  And  this  is  the  ques- 
tion presented  by  the  first  error  assigned. 

We  have  already  said  in  this  opinion  that  the  answers  of 
the  jury  to  the  second,  third,  and  fourth  interrogatories 
asked  by  the  appellants  render  it  clear  that  the  memoran- 
dum made  by  Tinkler  was  not  made  by  the  authority  of 
the  appellants.  The  answer  to  the  sixth  question  of  the 
appellees  is  to  the  same  effect.  This  being  the  only  written 
memorandum  claimed  to  have  been  made,  it  follows  that 
there  was  no  note  or  memorandum  of  the  bargain  in 
writing,  signed  by  the  appellants,  or  by  any  other  person 
by  their  authority,  to  take  the  case  out  of  the  statute  of 
frauds.  And  the  answers  of  the  jury  to  the  seventh  inter- 
rogatory of  the  appellees,  and  to  the  sixth,  tenth,  and  twenty- 
first  of  those  asked  by  the  appellants,  make  it  equally  clear 
that  nothing  was  given  in  earnest  to  bind  the  bargain,  or  in 
part  payment  for  the  corn.  We  need  not  here  decide 
whether  the  check  for  six  hundred  dollars  could  con- 
stitute such  part  payment,  as  it  is  shown  by  the  special 
finding  of  the  jury  that  it  was  not  so  intended  by  the  par- 
ties. It  was,  then,  a  parol  contract  for  the  sale  of  goods, 
to  be  delivered  at  a  future  time,  the  price  of  which 
exceeded  fifty  dollars ;  and  as  there  was  no  part  delivery, 
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nor  earnest  to  bind  the  bargain,  nor  part  payment,  it  was 
obnoxious  to  the  seventh  section  of  the  statute  of  frauds, 
and  no  action  could  be  maintained  upon  it.  The  appellants 
were  therefore  entitled  to  a  judgment  on  the  special  findings 
of  the  jury,  notwithstanding  the  general  verdict  for  the 
appellees. 

The  appellees  have  assigned  cross  errors  on  the  action  of 
the  court  in  rendering  a  judgment  for  the  appellants  on  the 
second  paragraph  of  the  complaint,  notwithstanding  there 
was  a  general  verdict  for  the  appellees;  but  no  abstract  of 
that  portion  of  the  record  has  been  furnished  by  either 
party,  and  as  the  appellees  have  failed  to  furnish  any  argu- 
ment upon  the  cross  errors,  we  do  not  examine  them. 

The  judgment  for  the  appellees  on  the  first  paragraph  of 
the  complaint  is  reversed  and  set  aside,  with  costs,  and  the 
cause  remanded,  with  instructions  to  the  Civil  Circuit  Court 
to  render  judgment  for  the  appellants  for  costs  on  that  par- 
agraph of  the  complaint,  on  the  special  findings  of  the 
jury. 

H.  P.  Davidson  and  W.  D.  Wallace^  for  appellants. 

Wl  C.  Wilson^  8.  A.  Huff,  and  B.  W.  Langdon^  for  appel- 
lees. 


Kbwland  v.  The  State. 

Cbimihal  liAW. — Infiictment — Tretpass  on  Land, — An  indictment  charged 
that  the  defendant, "  on,  &c.,  at,  &o.,  did  unlawfuHy  cut  down  and  remore, 
on  and  from  land  belonging  to  M.  S.,  in  said  county,  one  tree  of  the  yalne 
of  fifty  centa,  the  property  of  M.  S.,  without  haying  license  so  to  do  from 
■aid  M.  S.,  or  any  other  competent  authority." 

Heldj  that  this  was  a  sufficiently  certain  description  of  the  land  upon  which 
the  trespass  was  committed. 

APPEAL  from  the  Tippecanoe  Criminal  Circuit  Court 
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Frazer,  J. — The  overruling  of  a  motion  to  quash  the 
indictment  presents  the  only  question  in  this  record.  It 
was  charged  that  the  defendant,  "  on,  Ac,  at,  &c.,  did  unlaw- 
fully cut  down  and  remove,  on  and  from  land  belonging  to 
M.  S.,  in  said  county,  one  tree  of  the  value  of  fifty  cents, 
the  property  of  M.  S.,  without  having  a  license  so  to  do 
from  said  M.  S.,  or  any  other  competent  authority." 

The  objectiop  made  to  the  indictment  is,  that  it  did  not 
describe  the  lands  upon  which  the  trespass  was  committed, 
and  is  therefore  not  sufficiently  certain.  No  direct  author- 
ity is  cited  in  support  of  the  objection,  and  the  approved 
precedents,  strong  evidence  of  what  the  law  is,  found  in 
Abchibald  and  Wharton,  do  not  sustain  it. 

The  judgment  is  affirmed,  with  costs. 

W.  C.  Wilson^  for  appellant. 

1).  E.  WUUamsonj  Attorney  General,  and  J,  B.  Camahatiy 
for  the  State. 


Davis  v.  Calloway. 

CovTKJiCrr,^^Promitefi>r  the  Benefit  o/  Third  Perton. — ^Tlio  promise  of  A.  to 
B.  to  pay  B.'b  indebtedness  to  C.  may  be  enforced  in  equity  by  C,  though 
not  a  party  to  the  agreement.  If  the  promise  be  accepted  by  C,  he  may 
maintain  an  action  at  law  thereon. 

Same.— -jSMCMMon  (2/*. —Until  such  acceptance  by  C,  the  parties  to  the  agree- 
ment may  rescind  it.  -^ 

Same.— CofMiVferatton. — A  promise  may  be  a  8u£Bcient  consideration  for  a 
promise. 

APPEAL  from  the  Wayne  Civil  Circuit  Court. 

Gregory,  J. — ^Davis  sued  Calloway  on  a  promise  by  the 
latter  to  pay  the  former  one  hundred  dollars,  in  an  agree- 
ment between  Calloway  and  one  Keplinger  and  others. 
The  first  paragraph  of  the  complaint  sets  out  a  copy  of  the 
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ijFritten  agreement,  which  shows  on  its  face  a  consideration 
passing  from  Keplinger  and  others  to  Calloway,  for  the 
promise  of  the  latter  to  Davis.  There  is  an  averment  of  an 
indebtedness  to  the  same  amount  from  Eeplinger  to  Davis. 
A  demurrer  was  sustained  to  this  paragraph.  The  plaintift*, 
under  leave  to  amend,  added  two  other  paragraphs  to  the 
complaint.  Demurrers  were  sustained  to  each,  and  a  final 
judgment  rendered  against  the  appellant. 

The  second  paragraph  differs  from  the  first  in  this :  the; 
consideration  passing  from  Keplinger  and  others  to  Callo- 
way is  averred ;  and  it  is  further  alleged,  that  after  the  exe 
cution  of  the  agreement,  the  parties  thereto,  by  mutual  con- 
sent, by  and  between  themselves,  without  the  knowledge  or 
consent  of  the  appellant,  rescinded  and  changed  the  terms 
of  the  contract,  which  had  been  fully  executed  as  changed 

The  third  paragraph  avers  that,  on,  &c.,  Keplinger  was 
indebted  to  the  plaintiff  in  the  sum  of  one  hundred  dollars 
for  professional  services  as  attorney  and  counselor  at  law, 
and  being  so  indebted,  Calloway  did,  on,  &c.,  promise  to  pay 
the  plaintiff' one  hundred  dollars,  in  consideration  that  Kep-I 
linger,  his  wife,  and  one  Gwynn,  would  agree,  in  writing, 
with  said  Calloway  to  the  performance  of  certain  things 
specified  in  the  writing,  set  out  in  the  first  paragraph  of  the 
complaint.  That  the  writing  was  executed,  and  as  a  part 
of  it,  the  appellee  promised  to  pay  in  hand  to  the  pMntiff' 
one  hundred  dollars,  which  was  by  the  plaintiff*  accepted 
and  agreed  to,  which  was  due  and  unpaid. 

The  court  below  erred  in  sustaining  the  demurrers  to  the 
first  and  third  paragraphs  of  the  complaint.  Davis,  as  the 
creditor  of  Keplinger,  could  maintain  an  action  en  the 
promise  of  Calloway.     This  is  not  an  open  question  in  this 

State. 

In  Cross  v.  TruesdaUy  28  Ind.  44,  the  rulings  of  this  court 

were  carefully  reviewed ;  and  it  was  held,  in  conformity 

with  Bird  v.  Lanius,  7  id.  615;  Day  v.  Patterson,  18  id^ 

114 ;  and  Devol  v.  Mcintosh,  23  id.  529,  that  an  action  can 
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be  maintained  by  one  in  whose  favor  Buch  a  promise  is 
made,  although  he  is  not  a  party  to  the  agreement. 

By  the  code,  the  complaint  can  be  regarded  as  a  bill  in 
chancery  under  the  old  practice.  In  equity,  Davis  had  the 
right  to  enforce  the  promise  of  Calloway  to  pay  the  debt 
due  him  from  Keplinger.    Devol  v.  Mcintosh^  supra. 

The  third  paragraph  avers  an  acceptance  of  the  promise 
of  Calloway  by  Davis.  This  would  be  good  at  law.  But 
the  second  paragraph  shows  that  the  agreement  was 
rescinded  by  the  parties  thereto.  Until  the  acceptance  by 
Davis  of  the  promise  of  Calloway,  the  parties  to  the  agree- 
ment had  the  right  to  rescind.  That  paragraph  is  bad,  and 
the  court  below  committed  no  error  in  sustaining  the 
demurrer  to  it.  It  is  proper  to  state  that  there  was  no 
question  as  to  parties  raised  by  the  demurrers. 

It  was  not  necessary  to  aver  performance  of  the  agree- 
ment by  Keplinger  and  his  co-obligors.  The  promise  to 
pay  Davis  was  not  dependent,  but  was  made  in  considera- 
tion of  stipulations  in  the  agreement  of  Keplinger  and 
others. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  overrule  the  demurrers  to  the 
first  and  third  paragraphs  of  the  complaint,  and  for  further 
proceedings. 

W.  A.  Pede,  for  appellant. 

WL  S.  BaUengeTy  for  appellee. 
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Stone  v.  The  State,    Three  Cases. 

Caiminal  Law. — Indietment — QuaUficatiotit  of  Orand  Juror$, — ^That  an 
indictment  does  not  show  thai  the  grand  jury  preBenting  it  was  composed 
of  persons  possessing  the  statutory  qualifications  is  immaterial,  the  cap- 
tion showing  the  indictment  to  have  been  found  by  the  grand  jury  of  a 
county  named,  in  the  circuit  court  of  such  county,  and  the  record  reci- 
ting that  the  grand  jurors  were  sworn  as  required  by  law. 

Samb. — Name  of  Orand  Juror. — Among  the  names  of  the  grand  jurors  in 
the  record  was  "  A.  J.  Moore,"  and  the  record  recited  that  '<  Andrew 
J.  Moore'*  was  appointed  foreman. 

Held,  that  there  was  nothing  in  the  objection,  that  the  names  of  the  members 
of  the  grand  jury  were  not,  for  this  reason,  sufficiently  set  out. 

Same. — Name  Unknown. — Evidence. — Where  an  indictment  states  that  the 
Christian,  or  "  given  "  name  of  the  defendant  is  unknown  to  the  grand 
jury,  and  there  is  no  proof  of  the  allegation  on  the  trial,  there  can  be.  no 
conviction. 

Same — Liquor  Law. — JSvidenee. — A  person  having  purchased  liquor  in  a 
store  room  from  one  who  stated  that  it  must  not  be  drank  there,  opened  a 
door  and  stepped  into  a  shed  attached  to  the  store  room  building,  placed 
Che  bottle  of  liquor  and  tumblers  furnished  by  the  seller  on  a  box  found 
there,  and,  when  the  liquor  had  been  drank,  left  the  tumblers  on  the  box, 
and  passed  back  through  ^e  store  room  to  the  street,  •the  entire  premises 
belonging  to  a  third  person,  the  storeroom,  but  not  the  shed,  being  rented 
by  the  seller. 

Beldj  that  the  seller  suiTered  the  liquor  to  be  drank  in  his  house  within  the 
intent  of  the  statute. 

APPEAL  from  the  Jefferson  Circuit  Court. 

Ray,  J. — Indictment  for  selling  intoxicating  liquors,  not 
having  been  licensed  to  engage  in  the  traffic.  Motion  to 
quash  overruled.  The  grounds  of  the  motion  are,  1.  That 
tiie  indictment  does  not  show  that  the  grand  jury  present- 
ing the  indictment  was  composed  of  persons  possessing  the 
statutory  qualifications.  In  the  caption  it  is  shown  that  the 
indictment  is  found  by  the  grand  jury  of  Jefferson  county 
in  the  Jefferson  Circuit  Court.  This  is  sufficient.  Wein- 
zarpflin  v.  The  State,  7  Blackf.  186.  The  record  before  us 
recites  that  the  grand  jurors  were  sworn  as  required  by 
law. 

2.  That  the  names  of  the  members  of  the  grand  jury  are 
not  sufficiently  set  out.    The  record  includes  "A.  J.  Moore" 
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among  the  grand  jurors,  and  recites  that  Andrew  J.  Moore 
was  appointed  foreman.   There  is  nothing  in  the  objection. 

There  was  a  trial,  and  finding  for  the  State.  A  motion 
for  a  new  trial  was  overruled.  The  indictment  charges  the 
appellanfas  "one  Stone  whose  given  name  is  to  the  jurors 
unknown."  Our  statute  requires  the  names  of  the  parties 
to  be  stated,  or  the  person  to  be  described  as  one  whose 
name  is  unknown  to  the  grand  jury.  2  G.  &  H.  400,  sec- 
tions 54  and  60.  In  Commonwealth  v.  Stoddard  9  Allen, 
280,  it  was  held  that  where  the  name  of  the  person  injured 
was  unknown  to  the  grand  jury,  it  may  be  so  alleged  in  the 
indictment,  but  the  proof  must  correspond  with  the  allega- 
tion, and  unless  the  traverse  jury  are  satisfied  that  the  name 
wa?  unknown  to  the  grand  jury,  the  defendant  is  not  to  be 
convicted.  In  this  case  there  is  no  proof  on  the  subject, 
and  the  jury  could  not  form  any  conclusion  as  to  the  truth 
of  the  averment  that  the  Christian  name  of  the  defendant 
was  unknown  to  the  grand  jury.  For  this  failure  of  proof 
the  case  must  be  reversed. 

The  indictment  charges  the  sale  of  liquor,  and  that  it  was 
suffered  by  defendant  to  be  drank  in  his  house,  or  in  hb 
shed.  The  proof  wasythat  defendant  having  sold  the  liquor 
in  his  store  room,  stated  that  it  must  not  be  drank  there. 
The  purchaser  opened  a  door  and  stepped  into  a  shed  at- 
tached to  the  store  room  building,  and  found  there  a  dry 
goods  box,  on  which  he  placed  the  bottle  and  tumblers  fur- 
nished him  by  the  defendant.  He  left  the  tumblers  on  the 
box  in  the  shed  and  passed  back  through  the  store  room 
into  the  street,  when  the  liquor  had  been  drank.  There 
was  proof  that  the  entire  premises  were  owned  by  a  third 
party,  and  that  the  defendant  had  rented  the  stare  room, 
but  not  this  shed. 

"We  think,  however,  the  jury  could  fairly  infer  from  the 
evidence  that  the  shed  was  in  fact  under  the  control  of  the 
defendant,  and  that  he  suffered  the  liquor  to  be  drank  there- 
in, and  that  it  did  in  fact  form  part  of  his  house  within  the 
intent  of  the  statute. 
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The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

The  same  cause  for  reversal  exists  in  Stojie  v.  The  State, 
'So.  1222,  Same  v.  Same,  No,  1223,  and  the  same  entry  will 
be  made. 

JE!.  H.  and  X  L,  Wilson,  for  appellant. 

D.  E,  Williamsonj  Attorney  General,  for  the  State. 


Smith  v.  Noe. 

Practice. — Judgment  hy  Mistake,  ^c  — Statute  Ckneirued. — The  net  of  March 
4tJi,  1867  (Acts  1867,  p.  100),  amendatory  of  section  99  of  the  code, 
changes  the  discretionary  power  of  the  court  to  relioTe  a  party  from  a 
judgment  taken  against  him  through  his  mistake,  inadvertence,  surprise, 
•r  excusable  neglect,  to  an  imperative  duty ;  applies  the  limitation  to  the 
time  of  commencing  the  proceeding,  instead  of  the  time  of  granting  the 
relief;  estends  the  time  to  two  years ;  and  authorizes  the  proceeding  to 
be  instituted  by  <;omplaint  or  motion. 

Process. — False  JReium. — Where  the  service  of  summons  is  on  Sunday, 
and  therefore  void,  so  that  if  true  return  be  made  no  legal  default  can 
be  taken,  but  the  sheriff  returns  the  writ  as  served  on  Monday,  the  defend- 
ant cannot  impeach  the  false  return  for  the  purpose  of  avoiding  an  ap- 
pearance to  the  action. 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Elliott,  J. — On  the  18th  of  June,  1864,  Noe  commenced 
this  suit  against  Smith,  the  appellant,  and  Hall,  on  an  ac- 
count  or  claim  assigned  to  him  by  Olney  Gould.  It  is  al- 
leged in  the  complaint  that  Smith  and  Hall  were  partners 
in  large  contracts  for  supplying  the  United  States  with  hor- 
ses for  the  army,  and  desiring  the  services  of  Gould  to  aid 
them  in  filling  said  contracts,  they  agreed  to  give  him  one- 
eighth  interest  in  the  profits  that  might  be  realized  there- 
from ;  that  under  said  agreement,  some  6,200  horses  were 
purchased  and  delivered  to  the  United  States,  on  the  con- 
tracts of  Smith  and  HalL    The  profits  on  these  amounted 
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to  the  sum  of  $80,000,  of  which  sum  Gould  was  entitled 
to  $10,000,  which  Smith  and  Hall  refused  to  pay; and  that 
Gould  had  assigned  his  claim  therein  to  IN'oe,  the  plaintifi*. 

Smith  was  not  a  resident  of  this  State.  Hall  was  served 
with  process,  and  the  cause  was  continued  from  term  to 
term,  until  the  November  term,  1867,  when  it  appeared  by 
the  return  of  the  sheriff;*  of  Jackson  county,  in  this  State, 
to  a  summons  directed  to  him,  that  he  served  the  same  on 
Smith,  by  reading,  on  the  27th  of  May,  1867. 

On  the  second  day  of  the  term  last  named  both  Smith 
and  Hall  were  defaulted.  On  the  7th  day  of  the  term,  at 
the  instance  of  the  plaintiff",  the  case  was  submitted  to  the 
court,  on  evidence,  and  on  the  9th  day  of  the  same  term 
the  court  found  for  the  plaintiff*,  and  assessed  his  damages 
ar$12,000,  and  rendered  a  judgment  therefor.  The  plain- 
tiff' then  entered  a  remittitur  for  $2,000  of  the  judgment. 

Afterwards,  on  the  23d  day  of  November,  1867,  and  eigh- 
teenth judicial  day  of  the  same  term  of  the  court,Smith  filed 
a  written  motion,  supported  by  aflBdavits  of  himself  and  oth- 
ers, praying  the  court  to  set  aside  said  default  and  judgment 
against  him,  "taken  through  his  mistake,  surprise,  inadver- 
tence, and  excusable  neglect." 

Smith  states  in  his  affidavit,  among  other  things,  that  he 
is,  and  for  many  years  has  been,  a  citizen  of  the  State  of 
Ohio,  and  that  the  summons  in  the  case  was  served  on  him, 
by  a  person  representing  himself  to  be  the  sheriff'  of  Jack- 
son county,  Indiana,  on  Sunday,  whilst  he  was  passing 
through  this  State,  on  the  Ohio  and  Mississippi  railroad ; 
that  about  the  1st  of  June  thereafter,  he  received  by  mail, 
from  the  same  person  who  served  the  summons  on  him,  as 
he  supposed,  a  copy  of  said  summons,  which  he  immediate- 
ly delivered  to  Mr.  Tilden,  his  attorney  at  Cincinnati,  Ohio, 
where  he  (Smith)  then  resided;  that  Mr.  Tilden  advised 
him  that  said  copy  of  the  summons  ought  to  be  forwarded 
to  Messrs.  McDonald,  Roache,  and  Shceks,  his  attorneys  at 
Indianapolis,  Indiana,  who  had  been  retained  by  him  in 
said  cause  immediately  after  it  was  commenced,  and  more 
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than  a  year  before  he  was  so  served  with  process ;  that  Mr. 
Tilden  thereupon  agreed  to  send  it  for  him  to  McDonald, 
Roache,  and  Sheeks,  and  that  he  is  informed  and  believes 
that  Mr.  Tilden  did  so  forward  it  by  mail;  that  he  is  in- 
formed and  believes  that  the  letter  enclosing  the  copy  of 
said  summons  was  not  received  by  McDonald,  Roache,  and 
Sheeks,  and  that  they  were  not  aware  of  said  service  until 
after  the  default  was  taken.  The  affiant  farther  states  that 
when  the  judgment  was  obtained,  he  was  at  Memphis,  in 
the  State  of  Tennessee,  and  was  not  aware  that  judgment 
had  been  obtained  in  said  cause,  until  Wednesday,  the  20th 
of  November,  1867,  and  was  not  aware  that  his  presence 
was  required  in  said  cause  until  Tuesday,  the  19th  of  said 
month;  that  relying  on  his  counsel  aforesaid  to  attend  to 
said  cause,  he  did  not  give  the  same  his  pei*sonal  attention, 
but  waited  for  and  expected  them  to  give  him  notice  when 
the  same  might  be  required  of  him;  that  owing  to  the  mis- 
carriage of  said  letter  to  McDonald,  Roache,  and  Sheeks 
containing  the  copy  of  the  summons,  they  were  not  in- 
formed thereof  until  after  a  default  had  been  taken  in  said 
cause. 

^^  And  he  avers  that  he  has  a  meritorious  defense  ta  said 
action,  in  this,  viz;  That  he  was  not  at  any  time  in  part- 
nership with  said  Gould,  the  plain tifi*'s  assignor;  that  at  the 
time  the  plaintift'  claims  that  such  partnership  existed,  this 
defendant  and  his  co-defendant.  Hall,  were  engaged  in 
some  joint  transactions  in  the  business  mentioned  in  said 
complaint;  and  he  is  informed  that,  by  some  arrangement 
between  said  Gould  and  Hall,  exclusively,  said  Gould  was 
to  have  some  interest  in  the  share  of  said  Hall  in  the  profits 
of  said  business;  that  your  petitioner  and  Hall  were  to 
divide  the  profits  of  said  business  equally,  and  since  said 
transaction, he  is  informed  that  said  Gould  was  to  receive 
one-fourth  of  said  Hall's  share  of  the  profits  of  said  busi- 
ness; that  affiant  was  not  aware  during  the  progress  of  said 
business  as  to  the  exact  terms  of  the  contract  between  said 
Hall  and  said  Gould ;  but  after  said  business  was  closed,  he 
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was  informed  that  the  said  Gould  claimed  to  have  the  inter- 
est as  above  stated.  And  affiant  states  that  he  never  made, 
or  authorized  any  person  to  make  for  him,  any  contract 
with  said  Gould,  giving  him,  the  said  Gould,  any  interest 
whatever  with  him,  said  Smith,  in  said  business,  or  the 
profits  thereof.  And  affiant  states  that  the  profits  of  said 
business  were  not  eighty  thousand  dollars,  the  amount 
claimed  in  the  complaint  of  said  Noe,  but  amounted  to  the 
sum  of  twenty-eight  thousand  four  hundred  and  eight  dol- 
lars and  eighty-four  cents,  and  no  more,  one  half  of  which 
sum  was  paid  to  C.  W.  Hall,  and  one-half  retained  by  this 
petitioner;  that  at  the  time  of  said  settlement  between  this 
affiant  and  said  Hall,  which  occurred  in  the  spring  of  1863, 
said  Gould  did  not  claim  any  interest  whatever  out  of  the 
share  of  this  petitioner  of  the  profits  of  said  business,  and 
never  stated  to  this  affiant  until  this  suit  was  brought  that 
he  claimed  any  interest  whatever  therein.  And  your  peti- 
tioner states  that  he  has  in  his  possession,  and  will  produce 
before  the  court,  books  of  account  of  said  transaction,  con- 
taining the  number  of  animals  purchased,  the  prices  paid, 
the  prices  received,  the  cash  contributed,  and  the  discount 
account.  And  your  petitioner  states  that  he  desires  to 
appear  and  defend  himself  in  said  cause,  which  he  believes 
he  can  do  successfully;  that  he  is  able  and  willing  to  pay 
any  judgment  that  may  hereafter  be  rendered  in  said 
cause;  and  affiant  says  that,  by  unavoidable  casualty  and 
mistake,  unmixed  with  any  fault  or  negligence  of  his,  or  the 
fault  or  negligence  of  his  counsel,  an  undue  advantage  has 
been  gained  in  said  proceedings ;  and  he  says  that  but  for 
said  mistake  and  unavoidable  casualty,  he  would  have 
appeared  and  defended  said  cause ;  that  affiant  is  entirely 
unacquainted  with,  and  ignorant  of,  court  proceedings;  and 
believing  that  said  McDonald,  Eoache,  and  Sheeks,  his 
counsel  aforesaid,  had  received  said  copy  of  said  summons, 
and  that  they  would  notify  him  when  his  presence  would 
be  required,  he  left  the  matter  to  their  control." 

William  Tilden  states  in  his  affidavit : — "  I  am  a  member 
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of  the  bar  of  Hamilton  county,  Ohio ;  was  admitted  to  the 
practice  in  said  State  in  April,  1854;  have  resided  in  the 
city  of  Cincinnati,  and  have  practiced  law  there,  since  Octo- 
ber 10th,  1858;  have  been  the  resident  attorney  of  said 
defendant  Smith  since  the  fall  of  1862.  Some  time  in  the 
summer  or  fall  of  1866,  as  nearly  as  I  can  now  state,  in  the 
absence  of  my  books,  the  defendant  Smith  called  upon 
me  at  my  office  in  the  said  city  of  Cincinnati,  and  stated 
that  he  had  incidentally  learned  that  the  complainant  "Noe 
had  brought  suit  against  him  in  said  court.  Said  Smith 
stated  that  he  had  never  been  served  with  process  in  said 
cause,  and  accidentally  learned  of  its  existenqe.  I  imme- 
diately recommended  him  to  employ  counsel  in  the  city  of 
Indianapolis  to  attend  to  his  interest,  and  on  his  behalf 
wrote  McDonald,  Roache,  and  Sheeks,  attorneys  at  said 
place,  and  requested  them  to  examine  the  matter  as  to  ser- 
vice on  Smith.  Said  McDonald,  Roache,  and  Sheeks  reported 
to  me,  first  by  telegram,  and  afterwards  by  mail,  that  there 
had  not  been  any  service  of  summons  on  said  Smith ;  that 
it  had  been  attempted  to  make  service  on  said  Smith  by 
publication,  and  reported  said  service  invalid.  Affiant  is 
informed  that,  afterward,  counsel  for  complainant  aban- 
doned said  pretended  service  by  publication,  and  made  the 
service  on  said  Smith  described  in  said  Smith's  petition 
herewith  filed. 

"And  affiant  further  states  that,  afterward,  and  on  or  about 
the  let  day  of  June,  1867,  the  said  Smith  called  at  the  office 
of  this  affiant  and  delivered  to  him'  a  paper  writing,  in- 
closed in  an  envelope  bearing  the  usual  marks  of  having 
paased  through  a  post-office  somewhere  in  the  State  of  In*^ 
diana.  That  said  paper  writing  purported  to  be  a  copy  of 
a  summons  in  this  cause.  Said  Smith  then  asked  if  it  was 
right  and  legal  to  serve  him  on  Sunday,  stating  at  the  same 
time  that  the  said  summons  was  served  on  him,  on  the  cars 
of  the  Ohio  &  Mississippi  Railroad,  on  Sunday  evening, 
about  half  after  ten  o'clock.  I  informed  him  that  I  would 
send  said  paper  to  his  counsel,  McDonald,  .Roache,  and 
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Sheeks,  and  call  their  attention  to  the  circumstances  attend- 
ing said  service.  On  the  same  day  I  wrote  to  said  McDon- 
ald, Roaehe,  and  Sheeks,  and  directed  their  attention  to  the 
question  of  service  on  Sunday.  I  also  inclosed  with  said 
letter  the  paper  aforesaid,  handed  me  by  said  Smith,  and 
stated  to  said  Smith  that  his  counsel  at  Indianapolis  would 
attend  to  his  interest  in  said  case.  I  was  absent  from  said 
city  of  Cincinnati  during  the  greater  part  of  the  summer 
of  1867,  and  returned  on  the  18th  of  September,  and  not 
finding  any  letters  from  said  McDonald,  Roache,  and  Sheeks, 
I  wrote  them  on  the  21st  day  of  said  month  concerning  the 
case  of  said  Smith  in  their  hands;  but  not  deeming  it  nec- 
essary to  say  anything  further  on  the  point  of  service,  and 
supposing  my  letter  to  them  containing  said  copy  of  said 
summons  had  been  received,  I  did  not  again  mention  the 
subject.  I  am  informed  and  believe  that  said  letter,  sent 
by  myself  in  June,  has  never  been  received  by  said  McDon- 
ald, Roache,  and  Sheeks.  And  afiiant  further  states  that  on 
the  same  day  that  said  letter  inclosing  said  summons  was 
written  as  above  stated,  and  within  a  short  time  afterward, 
this  affiant  handed  said  letter  to  Mr.  H.  J.  Harrop,  then  in 
the  employ  of  this  affiant,  and  whose  affidavit  is  hereto  at- 
tached, and  directed  said  Harrop  to  attend  to  the  mailing 
of  said  letter,  as  appears  by  the  statements  of  said  Harrop 
in  his  said  affidavit.  This  affiant  says  he  has  good  reason 
to  and  doth  believe  that  said  Smith  has  a  good  defense  in 
said  action,  and  that  he,  the  said  Smith,  can  successfully 
defend  the  same  if  an  opportunity  shall  be  given  him.'* 

Henry  J.  Harrop  in  his  affidavit  says : — ^*  I  am  a  mem- 
ber of  the  Bar  of  Hamilton  county;  that  in  the  months  of 
May  and  June,  and  in  the  summer  and  fall  of  1867, 1  was 
in  the  office  of  W.  Tilden,  attorney  at  law,  in  the  city  of 
Cincinnati,  Ohio;  that  part  of  my  office  duties  consisted  in 
mailing  letters  and  attending  to  the  business  correspondence 
carried  on  in  said  office ;  that  affiant,  during  said  months, 
mailed  a  number  of  business  letters  to  the  firm  of  McDon- 
ald, Roache,  and  Sheeks,  attorneys  at  law,  at  Indianapolis, 
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Indiana;  that  I  deposited  in  the  Cincinnati  post-office  at 
least  two  letters  directed  by  said  Tildeu  to  said  firm  of  Mc- 
Donald, Eoache,  and  Sheeks  in  said  months.  On  one  of  said 
occasions  during  said  months  said  Tilden  handed  me  a  let- 
ter directed  to  said  firm  of  McDonald,  Eoache,  and  Sheeks, 
and  requested  mo  to  see  that  said  letter  should  be  mailed  on 
that  day,  as  it  was  important  that  said  attorneys  should 
receive  it  at  once,  and  I  remember  distinctly  of  mailing  said 
letter  in  the  receiving  bf>x  of  the  post-office  of  Cincinnati, 
Ohio." 

David  Sheeks  states  in  his  affidavit : — "  Several  months 
before  the  first  day  of  the  present  term  of  this  court,  the 
firm  of  McDonald,  Roache,  and  Sheeks  was  employed, 
through  William  Tilden,  Esq.,  an  attorney  at  law  residing 
in  the  city  of  Cincinnati,  in  the  State  of  Ohio,  to  attend  to 
the  case  for  the  said  defendant  Smith  in  the  above  entitled 
cause;  that  after  said  employment  it  became  the  duty  of 
this  affiant  especially  to  attend  to  the  same  for  said  firm, 
and  the  same  was  left  in  his  care ;  that  at  the  time  of  said 
employment,  said  Smith,  as  he  is  informed  and  believes, 
had  not  been  served  with  process  therein,  except  by  publi- 
cation, which  was  deemed  insufficient  by  said  firm  to  ena- 
ble the  plaintifiT  to  take  personal  judgment  against  said 
Smith,  and  said  cause  was  continued  for  process  against  him, 
said  Smith ;  that  the  said  Sheeks  had  not,  and  he  is  in- 
formed and  believes  that  neither  of  the  other  members  of 
said  firm  of  McDonald,  Boache,  and  Sheeks  had  any  knowl- 
edge whatever  of  process  other  than  by  publication  having 
been  had,  until  after  a  default  had  been  taken  herein  at 
this  present  term  of  this  court  against  said  Smith.  And  he 
further  states  that  he  never  received  any  letters  from  said 
William  Tilden,  Esq.,  informing  said  firm,  or  any  member 
thereof,  of  any  service  on  said  Smith  iii  said  cause,  nor  did 
he  ever  receive  from  said  Tilden,  or  any  other  person,  any 
copy  of  any  summons  or  any  notice  that  had  been  served 
on  said  Smith.  And  he  further  states  that  no  appearance 
has  been  entered  by  said  firm  for  said  Smith  in  said  cause." 
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J.  E,  McDonald,  being  sworn,  Bays: — "That  he  has  read 
the  foregoing  affidavit  of  David  Sheeks,  and  that  the  same 
is  true  in  substance  and  matter  of  fact;  that  the  affiant 
was  a  member  of  the  firm  of  McDonald,  Roache,  and  Sneeks 
at  the  time  the  facts  therein  stated  transpired,  and  that  he 
had  no  personal  knowledge  of  any  service  on  said  Smith, 
except  by  publication,  until  after  the  default  had  been  taken 
in  the  cause,  when  he  gave  verbal  notice  to  the  attorneys 
of  the  plaintift',  that  as  soon  as  the  .defendant  Smith  could 
be  notified  and  brought  here,  a  motion  would  be  made  to 
set  aside  the  default." 

The  following  statement,  by  agreement  of  the  parties, 
was  taken  as  a  part  of  the  foregoing  affidavit  of  J.  E, 
McDonald,  to  wit: — "That  at  the  time  the  default  was 
taken  in  said  cause,  no  member  of  the  firm  of  McDon- 
ald, Eoache,  and  Sheeks  was  present  in  the  court;  that 
on  Wednesday  or  Thursday  of  the  first  week  of  the  court, 
and  on  the  day  that  said  firm  learned  of  the  default,  Mr. 
Sheeks,  one  of  the  members  of  the  firm,  applied  to  the 
attorneys  of  the  plaintiff  to  set  aside  the  default  and  permit 
said  Smith  to  defend  said  suit,  and  thereupon  the  attorneys 
for  the  plaintiff  proposed  to  set  aside  said  default,  if  the 
said  Smith  would  file  his  answer  on  or  before  the  sixth  day 
of  the  term,  but  said  Sheeks  declined  to  do  so,  for  the  rea- 
son that  he  had  not  been  able  to  communicate  with  the  said 
Smith,  and  did  not  know  his  whereabouts,  or  that  he  could 
then  be  prepared  to  answer  and  defend  the  suit ;  that  on 
Monday,  the  seventh  day  of  the  term,  when  the  said  cause 
was  tried,  Joseph  E.  McDonald,  one  of  the  attorneys  of  the 
defendant,  was  present  in  court,  and  knew  of  said  trial,  but 
did  not  enter  any  appearance  for  said  Smith ;  that  said 
McDonald  then  gave  verbal  notice  that  as  soon  as  he  could 
communicate  to  the  said  Smith  he  would  move  to  set  aside 
the  judgment." 

The  court  overruled  the  motion,  and  refused  to  set  aside 
the  default  and  judgment,  to  which  the  appellant  excepted^ 
This  ruling  presents  the  only  question  in  the  case. 
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The  motion  is  founded  on  section  ninety-nine  of  the  code, 
as  amended  by  the  act  of  March  4th,  1867.  Acts- 1867, 100. 
That  part  of  the  original  section  which  relates  to  the  sub- 
ject of  the  motion  in  this  case,  is  as  follows:  "The  court 
may  also,  in  its  discretion,  allow  a  party  to  file  his  plead- 
ings after  the  time  limited  therefor;  and  at  any  time  within 
one  year  relieve  a  party  from  a  judgment  taken  against 
him  through  his  mistake,  inadvertence,  surprise,  or  excus- 
able neglect,  and  supply  an  omission  in  any  jproceedings." 

It  has  been  repeatedly  held  that  applications  under  this  pro- 
vision are  addressed  to  the  discretion  of  the  lower  court ;  and, 
although  the  action  of  the  court  upon  them  is  subject  to  be  re- 
viewed on  appeal,  that  there  must  be  a  plain  case  of  the  abuse 
of  that  discretion  in  order  to  justify  the  interference  of  this 
court.  Carlisle  v.  Wilkinson,  12  Ind.  91 ;  Cooper  v.  Johnson, 
26  Ind.  247.  The  same  clause  of  the  section  as  amended 
by  the  act  of  1867,  reads  as  follows :  "The  court  may  also, 
in  its  discretion,  allow  a  party  to  file  his  pleadings  after  the 
time  limited  therefor;  and  shall  relieve  a  party  from  a 
judgment  taken  against  him,  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,  and  supply  an 
omission  in  any  proceedings,  on  complaint  or  motion  filed 
within  two  years."  It  is  further  provided  by  section  two 
of  the  amendatory  act,  that  the  section  as  amended  "  shall 
apply  to  the  case  of  any  mistake,  inadvertence,  surprise,  or 
,  excusable  neglect,  or  omission,  existing  prior  to  the  passage 
of  the  same,  upon  complaint  or  motion  filed  within  one  year 
after  the  occurrence  of  such  mistake,  surprise,  excusable 
neglect,  or  otherwise/' 

It  will  be  observed,  by  a  comparison  of  the  original  with 
the  amended  section,  that  the  only  changes  made  by  the 
amendment  are  in  that  clause  of  the  section  copied  above, 
which  changes  are :  1.  It  changes  the  discretionary  power 
of  the  court  by  the  use  of  the  word  "  shall  '*  to  an  impera^ 
ative  duty  to  "relieve  a  party  from  a  judgment  taken 
against  him  through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect."    2.  It  applies  the  limitation  to  the  time 
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of  instituting  the  proceeding  for  relief,  instead  of  the  time 
within  which  it  could  be  granted  by  the  court,  and  extends 
the  time  to  two  years  instead  of  one.  3.  It  authorizes  the 
proceeding  to  be  instituted  either  by  complaint  or  motion. 
It  is  evident  that  the  legislature,  by  the  use  of  the  word 
^^ shall"  in  the  section  as  amended,  intended  to  adopt  a 
more  liberal  practice  in  sach  cases,  by  excluding  the  idea 
of  any  mere  discretionary  power  in  the  court  in  granting 
or  refusing  the  application,  and  to  confer  on  the  party  the 
right  to  demand  the  relief,  when  it  is  made  to  appear  that 
the  judgment  was  taken  against  him  through  his  ^'  mistake, 
inadvertence,  surprise,'  or  excusable  neglect,"  and  that  this 
court,  in  reviewing  the  question,  should  be  governed  by  the 
same  rule. 

Applying  this  view  of  the  statute  to  the  facts  presented 
by  the  record  in  this  case,  we  think  the  Circuit  Court  erred 
in  refusing  to  set  aside  the  default  and  judgment  and  per- 
mit the  appellant  to  present  his  defense.  The  judgment 
taken  against  him  is  for  a  large  sum,  and  if  it  be  true,  as  it 
appears  by  his  affidavit,  that  he  has  a  valid  defense  to  the 
entire  action,  he  will  be  compelled  to  suffer  great  injustice 
if  the  judgment  and  default  are  not  set  aside.  Ue  is,  and 
for  years  past  has  been,  a  resident  of  the  State  of  Ohio,  in 
the  courts  of  which  he  was  liable  to  be  sued,  and,  by  the 
service  of  process  upon  him,  compelled  to  appear  and 
defend,  or  sufter  the  consequences.  But  he  was  under  no 
obligation,  either  legal  or  moral,  to  voluntarily  submit  him- 
self to  the  jurisdiction  of  the  courts  of  this  State  for  the 
purposes  of  the  litigation,  and  it  is  evident  that  he  did  not 
intend  to  do  so.  He  was  aware  of  the  institution  of  thcr 
action  in  the  Marion  Circuit  Court,  and  of  an  cftbrt  to 
bring  him  before  that  court  by  publication,  and  immedi- 
ately thereafter  retained  the  services  of  McDonald,  Eoaohe, 
and  Sheeks  in  looking  to  the  case  and  guarding  his  rights 
therein;  and  on  being  advised  by  them  that  no  personal 
judgment  could  be  taken  against  him  merely  upon  notice 
by  publication,  he  rested  in  a  feeling  of  security,  and  did 
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not  look  further  to  the  matter.  Thus  the  case  stood  until 
the  summons  was  served  on  him,  on  the  Ohio  and  Missis- 
sippi railroad,  in  this  State,  by  the  sheriff  of  Jackson 
county,  as  the  appellant  testifies,  on  Sunday,  the  26th  of 
May,  1867.  A  few  days  subsequent  to  that  service,  the 
appellant  received  by  mail,  at  Cincinnati,  Ohio,  a  copy  of 
the  summons,  which  he  immediately  delivered  to  Mr. 
Tilden,  his  resident  counsel  there,  and  at  the  same  time 
informed  Mr.  Tilden  that  the  summons  was  served  on  him 
in  Jack&on  county,  on  Sunday,  and,  at  his  instance,  Mr. 
Tilden  enclosed  the  copy  of  the  summons  in  a  letter 
directed  to  McDonald,  Roache,  and  Sheeks,  and  called  their 
attention  to  the  fact  that  be  was  informed  by  the  appellant 
that  the  summons  was  served  on  him  on  Sunday.  That  the 
letter  of  Tilden  to  McDonald,  Roache,  and  Sheeks  was 
regularly  mailed  at  Cincinnati,  Ohio,  is  not  controverted; 
and  that  it  miscarried  and  was  never  received  by  them  is 
not  denied.  Ko  negligence  can  be  imputed  to  them,  as 
they  had  no  knowledge  or  information  that  process  had 
been  served  on  Smith,  and  neither  of  them  was  present  in 
court  at  the  time  he  was  called  and  defaulted.  Smith  not 
being  a  resident  of  this  State,  they  could  not  anticipate 
that  a  personal  service  in  the  State  would  be  made  upon 
him.  The  return  of  the  sherifi*  to  the  summons  shows  that 
it  was  served  on  the  27th  of  May,  1867,  being  Monday, 
and  not  on  Sunday,  the  26th,  as  sworn  to  by  Smith.  The 
return,  however  false,  could  not  be  controverted  or  im- 
peached by  the  latter  for  the  purpose  of  avoiding  an  appear- 
ance to  the  action,  nor  is  that  the  object  of  the  afiidavit. 
But  if  the  service  was  in  fact  made  on  Sunday,  as  Smith 
swears  it  was,  it  would  be  void,  and  would  impose  no  legal 
obligation  on  him  to  appear  to  the  action ;  and  hence,  if  the 
sheriff's  return  had  shown  that  fact,  no  legal  default  could 
have  been  taken.  It  cannot  be  presumed  that  Smith  could 
anticipate  that  the  sheriff  would  make  a  false  return  as  to 
the  date  of  the  service,  and  he  could  not,  therefore,  be 
greatly  at  fault  in  waiting  to  be  advised  in  the  matter  by 


128  SUPREME  COURT  OF  INDIANA. 

Smith  «.  Noe. 

his  attorneys  at  Indianapolis,  to  whom  he  had  caused  the 
copy  of  the  summons  to  be  forwarded  by  mail,  their  atten- 
tion being  called  to  the  fact  that  the  service  was  made  on 
Sunday.  Smith  had  reason  to  presume,  as  he  did,  that  the 
letter  of  Tilden  containing  the  copy  of  the  summons  had 
been  received  by  McDonald,  Roache,  and  Sheeks.  In  this 
he  was  mistaken.  The  presumption  was  resonable,  and  the 
mistake  was  not,  therefore,  culpable.  McDonald,  Roache, 
and  Sheeks  were  made  aware  of  the  fact  that  Smith  did  not 
intend  to  submit  himself  to  the  jurisdiction  of  the  Marion 
Circuit  Court,  unless  legally  compelled  to  do  so,  and  it  is 
evident  that  one,  if  not  the  principal,  object  of  their  employ- 
ment was,  that  they  might  advise  him  and  see  that  he  was 
not  entrapped  into  the  necessity  of  so  appearing  to  the 
action.  Under  such  circumstances,  it  was  but  reasonable 
that  Smith,  after  communicating  with  them,  should  await 
their  advice,  rather  than  go  to  Indianapolis  and  look  after 
the  matter  personally,  and  thus  place  himself  within  the 
jurisdiction  of  the  court,  where  he  would  be  liable  to  bo 
personally  served  with  process ;  and  if  he  thus  waited  for 
his  attorneys  to  advise  him  longer  than  strict  diligence 
might  seem  to  justify,  without  again  calling  their  attention 
to  the  subject,  the  circumstances  of  the  case  would  seem  to 
require  that  it  should  be  regarded  only  as  an  inadvertence 
— ^an  excusable  neglect. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  that  the  default  and  judgment 
against  the  appellant.  Smith,  be  set  aside,  and  that  he  be 
permitted  to  answer,  and  for  further  proceedings. 

W.  Tilden,  J.  E.  McDonaldy  A.  i.  Moache,  and  E.  M. 
McDonald,  for  appellant. 

A.  G.  Porter,  B.  Harrison,  and  W.  P.  Fishback,  for  appellee. 
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PlERSOL  V.  OrIMES. 

PBOmssORT  Note. — Full  Indoraement. — AlteraiUm  o/,-~U  a  full  indorsement 
of  a  promissory  note  be  changed  by  striking  out  the  name  of  the  indorsee 
and  inserting  that  of  another  person,  without  the  consent  of  tho  indorser, 
such  other  person  cannot,  as  indorsee,  maintain  an  action  against  the  in- 
dorser. 

spoliation  of  Written  Intirument — The  spoliation  of  an  instrument  by  a 
stranger,  without  tho  knowledge  or  consent  of  the  parties  in  interesti 
cannot  change  the  rights  or  liabilities  of  those  parties. 

APPEAL  from  the  Montgomery  Circuit  Court. 

Frazer,  J. — ^Piersol  sued  Grimes  upon  the  assignment  of 
a  promissory  note,  alleging  the  assignment  to  have  been 
made  by  indorsement  to  Barton  (who  is  made  a  party  to 
answer  to  his  interest),  and  that  Barton  afterwards  trans- 
ferred the  note  and  indorsenient  by  mere  delivery  to  the 
plaintifiy  and  that  some  one,  without  the  knowledge  or 
consent  of  the  plaintift',  had  erased  the  name  of  Barton  in 
the  assignment  and  inserted  the  name  of  the  plaintiff.  The 
complaint  also  alleged  facts  showing  due  diligence  in  pros- 
ecuting the  maker  of  the  note  to  insolvency,  &c.  A  de- 
murrer to  the  complaint  was  sustained  below;  and  error  is 
assigned  upon  that  ruling. 

The  opinion  of  this  court  in  this  case  when  formerly  here 
(25  Ind.  246)  is  relied  on  to  support  the  ruling  of  the  court 
below.  The  last  sentence  of  that  opinion^  if  wrested  from 
the  connection  and  from  the  point  thenunderconsideration, 
would  give  some  countenance  to  the  position  assumed. 
But  that  is  not  a  fair  construction  of  the  language..  It  must 
be  applied  to  the  question  then  under  consideration,  which 
was  merely  whether  Piersol  could  sue  as  indorsee,,  the  in- 
dorsement having  been  changed  without  Grimes*^  consent 
by  striking  out  the  name  of  Barton  and  inserting-  that  of 
Piersol.  It  was  not  intended  to  say  more  than  merely  to 
give  a  negative  solution  to  that  question. 

But  we  have  now  a  very  different  question,   it  is- whether 
Vol.  XXX.— 9 
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the  spoliation  of  an  instrument  by  a  stranger,  without  the 
knowledge  or  consent  of  the  parties  in  interest,  can  change 
the  rights  or  liabilities  of  those  parties.  Certainly,  it  can- 
not. No  member  of  this  court  has  ever  entertained  a  doubt 
upon  that  question,  and  on  principle  it  is  diflSicult  to  find 
any  ground  for  a  difference  of  opinion  upon  it. 

Judgment  reversed,  with  costs,  and  the  cause  remanded, 
with  directions  to  overrule  the  demurrer. 

P.  S,  Kennedy y  for  appellant. 

S.  G  and  L.  B,  WiUson,  for  appellee. 


Fisher  r.  Ewing. 

RscoBD. — Matter  Stricken  from  Pleading, — Matter  ordered  by  the  oonrt  to 
be  strioken  from  a  pleading  does  not  belong  to  the  record,  and  cannot  be 
made  a  part  thereof  by  the  clerk,  but  should  be  set  out  in  ftill  in  a  biU 
of  exceptions. 

APPEAL  from  the  Cass  Common  Pleas. 

Ray,  C.  J. — The  appellant  desires  to  present  for  our  con- 
federation what  he  contends  is  error  in  the  court  below,  in 
'  striking  out  certain  parts  of  a  paragraph  of  his  answer. 

The  bill  of  exceptions  states  the  matter  stricken  out  as  fol- 
lows :  "  commencing  at  the  twenty-third  line  of  page  four  at 
the  words,  *  and  the  defendant  further  says,^  the  remainder  of 
said  page,  and  the  entire  page  five,  to  the  sentence  concluding, 
^during  which  the  said  building  was  in  point  of  fact  erected.' 
In  other  words,  the  motion  was  to  strike  out  all  that  part  of 
said  answer  inclusive  between  the  twenty-third  line,  on  page 
four,  and  the  bottom  of  page  five,  concluding  as  above/' 

The  clerk  has,  in  a  memorandum  on  the  margin  of  the 
transcript,  referred  us  to  the  answer,  which  he  says  contains 
in  brackets  the  matter  stricken  out  by  the  court.    But  up- 
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on  the  ruling  of  the  court,  that  matter  no  longer  formed 
part  of  the  answer,  and  the  clerk  could  not  properly  bring 
it  into  this  court  as  part  of  the  record,  and  we  cannot  there- 
fore regard  it  as  before  us.  It  should  have  been  set  out  in 
full  in  the  bill  of  exceptions.  If  the  motion  had  been  over- 
ruled, it  would  have  left  the  matter  in  the  record,  and  we 
might,  perhaps,  discover  what  it  washy  the  reference  in  the 
bill  of  exceptions. 

Ko  other  error  being  assigned,  the  judgment  is  affirmed, 
with  costs. 

I>.  jD.  Pratt  and  D.  P.  Baldwin,  for  appellant. 

D.  D.  Dykeman,  for  appellee. 


Harris  v.  Thb  State. 

WxTVBSS. — Evidence  of  Charaeter  of. — Where  there  has  been  an  attempt  to 
impeach  a  witness  by  proof  of  statements  out  of  oourt  contrary  to  what 
he  has  testified  at  the  trial,  the  party  calling  him  has  the  right  to  sustain 
him  by  proof  of  general  good  charaeter  for  truth. 

New  Tbial. — Charge  to  Jury, — A  misstatement  of  the  law  in  the  charge  to 
the  jury  on  the  trial  of  an  indictment,  which,  under  all  the  circumstan- 
ces, could  not  prejudice  the  defendant,  is  not  a  good  cause  for  a  new  trial. 

• 

APPEAL  from  the  Wayne  Criminal  Circuit  Court. 

Gregory,  J. — The  appellant  was  indicted  for  an  assault 
and  battery  with  intent  to  commit  a  rape ;  a  trial  was  had 
before  a  jury,  and  a  verdict  of  guilty  of  assault  and  battery 
only;  fine  five  hundred  dollars.  Motion  for  a  new  trial 
overruled. 

The  court,  over  the  objection  of  the  defendant,  instructed 
the  jury  that,  *^  inasmuch  as  counsel  on  both  sides  have  spo- 
ken to  you  about  the  reputation  and  good  character  of  both 
the  defendant  and  prosecuting  witness,  Ellen  Patty,  it  be- 
comes roy  duty  to  say  to  you  that  you  should  give  no  time 
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to  the  discussion  of  the  general  character  of  either  of  these 
persons,  for  the  simple  reason  that  there  has  been  no  testi- 
mony in  regard  to  the  general  character  of  either. 

"  Counsel  for  the  defendant  offered  no  evidence  touching 
the  character  of  their  client,  but  you  must  not  therefore  fall 
into  the  error  of  inferring  that  his  general  character  is  not 
good.  If  his  general  character  had  been  shown  to  be  good 
it  would  have  been  a  circumstance  in  his  favor,  and  it  would 
have  been  my  duty  to  charge  you  as  to  the  tendency  and 
effect  of  that  proof.  As  the  evidence  stands  it  simply 
amounts  to  this,  viz.,  that  you  must  entertain  no  presump- 
tions whatever  as  to  the  general  character  of  the  defendant, 
because  there  is  no  evidence  whatever  on  which  you  can 
base  a  presumption  in  reference  thereto. 

"  So  also,  with  regard  to  the  general  character  of  Ellen  Pat- 
ty. It  is  a  matter,  or  rather  a  subject,  on  which  there  is 
not  one  particle  of  evidence.  The  defense  has  not  offered 
any  testimony  as  to  the  general  character  of  Mrs.  Patty, 
and  counsel  for  the  State  had  no  right  to  produce  evidence 
that  her  general  reputation  is  or  was  good. 

'^To  speak  more  directly  of  the  facts  of  this  case,  Ellen 
Patty  made  a  certain  statement  in  the  course  of  her  exami- 
nation as  a  witness  for  the  State,  or  rather,  to  be  more  ex- 
act, the  defense,  on  her  cross-examination,  asked  her,  wheth- 
er she  had  not  made  a  certain  statement  to  one  Martha 
Harris ;  she  answered  in  the  -negative.  The  defense  after- 
wards called  Martha  Harris  as  a  witness  and  attempted  to 
contradict  her.  How  far  such  attempt  succeeded,  or  whether 
it  entirely  failed,  is  a  question  for  you  to  determine.  I  only 
say  that,  under  these  circumstances,  I  would  not  have  per- 
mitted the  State  to  offer  the  evidence  of  the  good  charac- 
ter of  Mrs.  Patty." 

As  there  was  an  attempt  to  impeach  Mrs.  Patty,  the  State 
had  the  right  to  sustain  her  by  proof  of  general  good  char- 
acter for  truth,  but  we  cannot  see  how  this  misstatement  of 
the  law  could  prejudice  the  appellant. 

The  jury  were  plainly  told,  that  they  could  not,  in  the 
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entire  absence  of  proof,  indulge  in  presumptions  either  way. 
This  was  right.  The  character  of  the  prosecuting  witness 
having  been  attacked,  was  open  to  the  State  as  well  as  to 
the  defendant.  Such  character  was  not  a  matter  peculiarly 
within  the  knowledge  of  either  party.  The  failure  to  sus- 
tain on  the  one  side,  or  to  attack  on  the  other,  gave  no  legal 
ground  for  presumptions. 

The  defendant  offered  no  evidence  of  the  general  char- 
acter of  the  witness.  The  court  gave  the  defense  the  ben- 
efit of  the  attempted  contradiction.  This  was  the  entire 
right  of  the  appellant,  so  far  as  impeaching  the  testimony 
of  Ellen  Patty  was  concerned.  The  court  committed  no 
error  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  a£Srmed,  with  costs. 

W.  A.  PeeUy  J.  Pernio  and  J.  B.  ^  J.  F.  Julian^  for  ap- 
pellant. 

D.  E.  Williamson^  Attorney  General,  for  the  State. 


Wise  v.  Eastham. 

PtKADiivo. — Answer. — A  paragraph  of  an  answer  began  thus :  "  That  at  the 
time  of  said  supposed  wrongful  taking  of  the  property  in  the  first  count 
of  said  plaintiff 's  complaint  mentioned,  the  defendant,"  &c. 

Eeldf  that  this  was  sufficiently  explicit  to  distinguish  this  paragraph  as 
intended  to  apply  only  to  the  first  paragraph  of  the  complaint. 

Taxis. — Authority  of  City  Treasurer. — The  tax  duplicate  and  the  warrant 
attached  thereto,  proTided  for  by  section  28  of  the  act  for  the  incorpora- 
tion of  cities  (Acts  18G7,  p.  41),  constitute  the  city  treasurer's  authority 
for  enforcing  the  payment  of  taxes  by  seizure  and  sale  of  property,  and, 
taken  together,  confer  on  him  the  same  power  to  seize  and  sell  personal 
property  as  is  conferred  by  an  execution  upon  a  sheriff;  but  the  dupli- 
cate, unaccompanied  by  the  warrant,  is  not  sufficient. 

Bams. — Alteration  c/ Assessment.'^The  city  treasurer  has  power  to  assess 
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persons  whom  the  assessor  has  failed  to  list,  but  has  no  authority  to  alter 
upon  the  tax  duplicate  an  assessment  made  bj  the  assessor,  or  to  add 
to  such  assessment  by  the  assessor  property  omitted  therein  belonging  to 
the  person  assessed. 

APPEAL  from  the  Knox  Circuit  Court. 

Wise,  the  appellant,  sued  Eastham.  The  complaint 
is  in  two  paragraphs.  The  first  charges  that  the  defend- 
ant, on  the  11th  day  of  June,  1868,  wrongfully  took  from 
the  plaintiff's  possession,  one  horse,  buggy,  and  harness, 
the  property  of  the  plaintiff,  and  refused  to  release  the 
same  unless  the  plaintiff  would  pay  him  one  hundred 
and  fifty-two  dollars  and  fifty  cents,  and  that,  for  the  pur- 
pose of  obtaining  possession  of  said  property,  the  plaintiff 
paid  the  defendant  the  sum  demanded. 

The  second  paragraph  alleges,  that  on  the  1st  day  of 
March,  1865,  the  plaintiff  delivered  to  the  assessor  of  the 
city  of  Vincennes  a  statement  of  his  taxable  property  of 
that  year,  which  was  accepted  by  the  assessor;  that  in  ac- 
cordance with  said  statement  taxes  were  assessed  by  the  city 
against  the  plaintiff*;  that  on  the  1st  day  of  December, 
1865,  the  defendant,  he  then  being  the  treasurer  of  said 
city,  and  having  in  his  hands  the  tax  duplicate  thereof  for 
the  year  1865,  on  which  taxes  were  assessed  against  the 
plaintiff,  according  to  the  list  of  his  property  so  furnished 
by  him  to  the  assessor,  wrongfully  and  unlawfully  added  to 
the  taxes  so  assessed  against  the  plaintiff  one  hundred  and 
twenty-five  dollars,  claimed  by  him  to  be  error  in  the  assess- 
ment of  the  plaintift''8  personal  property ;  that  the  sum  so 
wrongfully  added  to  the  plaintiff's  taxes  was  returned  by 
the  defendant  from  year  to  year  as  delinquent,  and  as  such 
was  added  to  the  plaintiff's  taxes  in  each  subsequent  year; 
and  that  on  the  11th  of  December,  1867,  the  defendant, 
under  pretense  of  collecting  said  sum  of  money,  took  into 
his  possession  the  plaintiff's  horse,  buggy,  and  harness,  and, 
to  procure  the  release  thereof,  the  plaintiff'  was  compelled 
to,  and  did  pay  the  defendant  the  sum  of  one  hundred  and 
fifty-two  dollars  and  fifty  cents. 
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The  defendant  answered  in  four  paragraphs : — 1.  A  gen- 
eral denial  to  both  paragraphs  of  the  complaint. 

2.  "That  at  the  time  of  said  supposed  wrongful  taking 
of  the  property  in  the  first  count  of  the  plaintiff's  com- 
plaint mentioned,  the  defendant  was  the  trcasuer  of  the  city 
of  Vincennes,  and  as  such  had  the  tax  duplicate ;  that  there 
was  assessed  on  the  duplicate  against  the  plaintiff  money, 
bank  notes,  and  bonds,  before  that  time  owned  by  him,  and 
subject  to  be  assessed  for  taxes  for  the  year  1865,  on  which 
there  had  been  assessed  a  tax  of  one  hundred  and  twenty- 
five  dollars,  which,  with  costs  and  expenses  in  the  collec- 
tion of  the  same,  amounted  to  the  sum  of  one  hundred  and 
fifty-two  dollars  and  fifty  cents ;  that  the  supposed  wrongs 
were  done  by  the  defendant  as  treasurer,  within  the  city, 
and  in  the  collection  of  said  tax  after  plaintiff  had  notice. 

The  third  paragraph  is  an  answer  to  the  second  paragraph 
of  the  complaint,  and  charges  that  the  plaintiff  did  not  de- 
liver to  the  city  assessor  a  true  statement  of  his  property, 
but  fraudulently  failed  to  return  to  the  assessor  property  to 
the  value  of  twenty-five  thousand  dollars  subject  to  taxa- 
tion, consisting  of  money  on  hand  and  on  deposit,  and 
money  loaned  and  at  interest;  that  the  tax  complained  of 
was  assessed  on  this  property;  that  the  defendant,  before  he 
made  the  assessment,  requested  the  plaintiff  to  list  said 
property,  which  he  refused  to  do.  Whereupon  the  defend- 
ant listed  the  same  and  made  the  assessment  complained 
of,  in  the  collection  of  which  the  supposed  trespasses  were 
committed. 

The  fourth  paragraph,  which  is  also  in  answer  to  the  sec- 
ond paragraph  of  the  complaint,  alleges  that  on  the  29th  of 
December,  1864,  the  plaintiff'  was  possessed  of  a  large 
amount  of  personal  property  in  said  city,  subject  to  taxa- 
tion, of  the  value  of  fifty  thousand  dollars,  consisting  of 
money  on  hand  and  on  deposit  and  money  at  interest ;  that 
for  the  fraudulent  purpose  of  avoiding  the  payment  of  tax 
on  this  property,  the  plaintiff'  removed  the  same  to  some 
secret  place  until  the  8th  day  of  January,  1865,  when  he 
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redeposited  the  same  in  the  place  where  it  had  been  usually 
kept  in  said  city ;  that  on  this  property  the  defendant  made 
the  assessment  complained  of,  after  hB  had  requested  the 
plaintiff  to  list  the  same,  which  he  refused  to  do ;  that  there 
was  due  on  account  of  this  property,  taxes,  costs,  charges, 
and  expenses,  amounting  to  the  sum  collected  by  him,  in 
the  collection  of  which  the  supposed  wrongs  were  com- 
mitted. 

The  plaintiff  demurred  to  the  second,  third,  and  fourth 
paragraphs  of  the  answer  separately.  The  demurrer  was 
overruled,  and  plaintiff*  excepted. 

He  then  replied  to  the  second  paragraph  of  the  answer: — 

1.  That  the  duplicate  of  1865  came  to  the  hands  of  the 
defendant  with  taxes  assessed  against  the  plaintiff  accord- 
ing to  the  listing  of  the  city  assessor;  that  the  defendant 
unlawfully  changed  the  assessment  against  the  plaintiff'  by 
adding  thereto  as  follows:  ^^Additional  amount  personal 
assessed  on  account  error,"  and  in  the  column  for  value  of 
personal  property,  ^^$25,000,"  and  in  the  column  for  taxes, 
^^f  125 ;"  and  thereby  increased  the  plaintiff's  taxes  one  hun- 
dred and  twenty-five  dollars;  that  said  trespasses  were  com- 
mitted in  attempting  to  collect  this  one  hundred  and  twen- 
ty-five dollars;  that  there  was  no  other  or  different  assess- 
ment, and  the  property  now  claimed  to  have  been  assessed 
was  not  otherwise  described  than  as  above  stated. 

The  second  paragraph  avers  the  same  facts  as  the  first,  and 
in  addition  thereto,  it  states  that  the  assessment  was  made 
by  the  defendant  in  1865;  that  he  then,  from  year  to  year, 
returned  the  amount  so  assessed  by  him  as  delinquent,  by 
which  he  procured  penalty  and  interest  to  bo  added,  which 
together  on  the  duplicate  of  1867  amounted  to  one  hundred 
and  fifty-two  dollars  and  fifty  cents,  in  the  second  paragraph 
of  the  answer  mentioned ;  that  the  plaintiff  each  year,  and  be- 
fore said  trespasses  were  committed,  paid  all  the  sums  assess- 
ed against  him,  except  the  amount  so  assessed  by  the  defend- 
ant, with  interest  and  penalty  thereon,  which  he  refused  to 
pay ;  that  the  sums  of  money  were  not  assessed  or  added  to 
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the  aaeeesment  otherwise  thaa  as  above  stated,  which  defen- 
dant when  he  committed  the  trespasses  well  knew;  and  that 
there  was  no  other  or  different  statement  or  description 
made  of  the  property  on  account  of  which  said  assessment 
was  made  than  that  above  stated. 

The  third  paragraph  is  a  reply  to  the  third  and  fourth 
paragraphs  of  the  answer,  and  is,  in  substance,  the  same  as 
the  first. 

In  the  fourth  paragraph  the  plaintiff  protests  against 
having  had  the  property  and  money  charged  in  the  third 
and  fourth  paragraphs  of  the  answer,  and  denies  that  the 
defendant  assessed  against  the  plaintiff  the  said  one  hundred 
and  twenty-five  dollars  on  account  of  the  money,  property, 
and  choses  in  actiop  in  said  paragraphs  mentioned. 

There  was  a  trial  by  jury,  which  resulted  in  a  finding  and 
judgment  for  the  defendant,  a  motion  for  a  new  trial  hav- 
ing been  overruled. 

Eluott,  J. — ^It  is  contended  by  the  appellant  that  the  Cir- 
cuit Court  erred  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  answer.  The  first  objection  urged  to  it 
is,  that  it  assumes  to  answer  both  paragraphs  of  the  com- 
plunt,  when,  if  the  facts  alleged  constitute  an  answer  to 
any  part  of  the  complaint,  they  can  only  be  so  applied  to 
the  first  paragraph,  and  do  not  present  any  ground  of  de- 
fense to  the  second.  But  the  paragraph,  as  we  understand 
it,  is  only  pleaded  to  the  first  paragraph  of  the  complaint. 
The  language  used,  in  referring  to  the  paragraph  intended 
to  be  answered,  is  not  as  explicit  as  it  might  be,  but  we 
think  it  is  sufficient  to  exclude  the  inference  that  it  was  in- 
tended to  apply  to  the  second  paragraph  of  the  complaint. 
Is  it  a  good  answer  to  the  first  paragraph  of  the  complaint? 

The  23d  section  of  the  act  for  the  incorporation  of  cities 
(Acts  1867,  p.  41)  makes  it  the  duty  of  the  city  clerk,  an- 
nually, between  the  first  Monday  of  June  and  the  fifteenth 
of  November,  to  make  out  a  duplicate  of  the  taxes  assessed 
therein,  and  requires  him  to  '^deliver  the  same,  with  a  war- 
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rant  under  the  corporate  seal  of  said  city,  attached  thereto, 
to  the  treasurer  of  said  city,  directing  him  that  of  the  goods 
and  chattels  of  all  and  every  person  named  in  said  dupli- 
cate, and  of  all  persons  whose  names  may  be  added  thereto 
by  him,  he  shall  cause  to  be  made,  by  distress  and  sale  if 
necessary,  the  amount  of  tax  charged  against  each  of  said 
persons  named  in  said  duplicate,"  &c.  It  is  averred  in  the 
second  paragraph  of  the  answer,  that  the  defendant  was 
the  city  treasurer,  and  as  such  had  in  his  possession  the  tax 
duplicate  upon  which  there  was  assessed  against  the  plain- 
tiff certain  taxes,  &c.,  in  the  collection  of  which  he  did  the 
acts  complained  of;  but  it  contains  no  averment  that  the 
duplicate  was  accompanied  by  the  warrant  required  by  the 
statute. 

The  dupUcate  and  warrant  constitute  the  treasurer's  au- 
thority for  enforcing  the  payment  of  taxes  by  seizure  and 
sale  of  property.  Taken  together,  they  constitute  a  writ  in 
the  nature  of  an  execution,  and  confer  upon  the  treasurer 
the  same  power  to  seize  and  sell  personal  property  that  is 
conferred  by  an  execution  upon  a  sheriff;  but  the  duplicate 
alone  is  not  sufficient.  It  does  not  justify  a  seizure  of  prop- 
erty for  taxes,  unless  it  is  accompanied  by  a  warrant  as  re- 
quired by  the  statute.  As  the  paragraph  failed  to  show 
that  fact,  it  was  bad,  and  the  demurrer  to  it  should  have 
been  sustained. 

The  second  error  assigned  is  upon  the  action  of  the  court 
in  overruling  the  appellant's  demurrers  to  the  third  and 
fourth  paragraphs  of  the  answer,  which  were  pleaded  to 
the  second  paragraph  of  the  complaint.  The  material  ques- 
tion presented  by  these  answers  is,  had  the  treasurer  author- 
ity, by  virtue  of  his  office  as  such,  and  having  in  his  hands 
the  tax  duplicate  for  the  year  1865,  tx>  correct  the  assessment 
of  the  plaintiff's  property  by  adding  thereto,  or  by  assessing 
property  belonging  to  him  which  he  had  failed  to  give  to 
the  assessor  for  the  year  1865?  The  only  provision  of  the 
statute,  referred  to  by  counsel,  or  that  we  have  been  able  to 
find,  bearing  on  the  question,  is  the  49th  section  of  the  act 
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for  the  incorporation  of  cities,  &c.,  1  G.  &  H.  229,  which 
provides  that  "the  treasurer  shall  require  of  each  and 
every  person  whom  the  assessor  failed  to  list,  a  statement 
of  the  taxable  property,  and  the  value  thereof,  which  shall 
be  given  under  the  same  regulations  as  if  furnished  the 
assessor;  and  for  that  purpose  the  treasurer  is  authorized 
to  administer  the  necessary  oath  or  affirmation.  If  such 
person  fail  to  furnish  such  statement,  the  treasurer  shall 
value  the  same  as  the  assessor  is  required  to  do  in  like 
cases."  But  this  does  not  seem  to  cover  the  case.  Wise, 
it  appears,  was  regularly  assessed  by  the  city  assessor,  and 
was  charged  on  the  duplicate  for  1865  with  taxes  levied  on 
personal  property.  The  assessor,  therefore,  did  not  fail  to 
list  him ;  but  it  is  alleged  that  Wise  failed  to  ^  give  the 
assessor,  when  listed,  a  list  of  all  the  personal  property 
owned  by  him. 

The  assessment  roll,  when  returned  by  the  assessor,  is 
presumed  to  be  correct,  and  to  contain  a  proper  assessment 
of  all  property  owned  by  the  persons  listed  subject  to  tax- 
ation. Under  the  act  of  1852,  the  common  council  and 
assessor  constituted  a  board  of  equalization  (to  which  the 
act  of  1867  has  added  the  clerk),  with  power  to  equalize  the 
assessments  and  valuations  made  by  the  assessor,  as  right 
and  justice  may  require.  This  duty,  however,  is  required 
to  be  performed  before  the  duplicate  is  made  out  and  deliv- 
ered to  the  treasurer.  The  principal  duty  of  the  treasurer 
is  to  collect  the  taxes  as  he  finds  them  upon  the  duplicate, 
and,  however  erroneous  or  imperfect  the  assessments  may  be, 
he  has  no  power  over  them  other  than  that  specially  con- 
ferred by  law.  The  section  of  the  act  above  referred  to 
does  not  confer  on  him  the  power  to  alter  the  assessments 
made  by  the  assessor,  or  to  add  thereto  property  belonging 
to  a  person  assessed,  but  which  was  omitted  in  the  assess- 
ment. It  simply  confers  on  the  treasurer  the  power  to 
assess  persons  "whom  the  assessor  failed  to  list."  We 
think,  therefore,  that  the  additional  assessment  made  by 
the  defendant  in  1865  against  the  appellant  was  without 
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authority  of  law,  and  that  under  the  second  paragraph  of 
the  complaint,  the  appellant  was  entitled  to  recover  the 
damages  resulting  to  him  therefrom.  JSTeither  the  third  nor 
fourth  paragraph  of  the  answer  presents  a  valid  defense  to 
the  second  paragraph  of  the  complaint,  and  the  court  erred 
in  overruling  the  demurrers  to  them. 

Certain  instructions  given  by  the  court  to  the  jury  are 
also  complained  of.  They  contain,  substantially,  the  same 
errors  as  in  the  rulings  on  the  demurrers  to  the  answer,  and, 
as  the  case  is  reversed  on  the  pleadings,  a  further  notice  of 
them  is  rendered  unnecessary. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  Circuit  Court  to  sustain 
the  demurrers  to  the  second,  third,  and  fourth  paragraphs 
of  the  answer,  with  leave  to  amend. 

F.  W.  Viehe^  for  appellant. 

N.  F.  Malott  and  T.  B.  Cobb,  for  appellee. 


MgGrimes  and  Others  v.  The  State. 

Liquor  Lxir^^-Duorderly  Hotue. — An  action  can  be  maintained  by  the 
State  on  a  bond  executed  under  the  requirements  of  the  act  to  regulate 
the  sale  of  spirituous  liquors,  approred  March  6th,  1859,  for  the  breach 
of  keeping  a  disorderly  house. 

Pbactick. — Motion  for  New  Trial,— Damaget, — A  motion  for  a  new  trial 
assigned  for  cause,  "  error  in  finding  any  sum  against  the  defendants 
and  giying  judgment  for  the  plaintiff,  when  the  judgment  should  have 
been  given  against  the  State,  and  in  favor  of  the  defendants,  because,  at 
most^  only  nominal  damages  could  be  recovered  on  the  evidence  against 
the  defendants." 

Beld^  that  the  question  of  the  assessment  of  too  large  an  amount  of  recovery 
was  not  presented. 

APPEAL  from  the  Shelby  Common  Pleas. 
Gregory,  J. — Suit  by  the  State  against  the  appellants  for 
an  alleged  breach  of  the  condition  of  a  bond  executed  by 
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Daniel  McGrimes  and  hia  soretiea,  onder  the  requirements 
of  the  act  to  regulate  the  sale  of  spirituous  liquors, 
approved  March  5th,  1859.  The  hreach  assigned  was  the 
keeping  a  ffisorderly  house.  The  defendants  answered 
by  the  general  denial.  Trial  by  the  court  Finding  for 
the  State,  assessing  the  damages  at  forty  dollars.  Motion  by 
the  defendantsfor  a  new  trial,  for  the  following  causes:  iirst, 
error  in  overruling  a  demurrer  to  the  complaint ;  second, 
'^  error  in  finding  any  sum  against  the  defendants,  and  giving 
judgment  for  the  plainti^  when  judgment  should  have 
been  given  against  the  State,  and  infiivor  of  the  defendants, 
because,  at  most,  only  nominal  damages  could  be  recovered 
on  the  evidence  against  the  defendants." 

We  have  held  that  this  action  can  be  maintained  for  the 
breach  complained  of.     The  State  v.  WhUener,  23  Ind.  124. 

The  only  open  question  is  that  as  to  the  measure  of  damages. 
The  fifth  cause  for  a  new  trial  in  the  code  is,  ^^  Error  in  the 
assessment  of  the  amount  of  recovery,  whether  too  large  or 
too  small,  where  the  action  is  upon  a  contract,  or  for  the 
injury  or  detention  of  property."  2  G.  &  H.  212,  sec.  852. 
cl.  5.  The  cause  assigned  for  a  new  trial  is  not  that  the 
assessment  was  too  large,  but  that  the  court  erred  ip  assess- 
ing any  amount.  The  reason  given,  that, "  at  most,  only 
nominal  damages  could  be  recovered,"  is  not,  it  is  true,  very 
cogent,  but  it  is  nevertheless  given  as  a  reason  why  the 
court  erred  in  assessing  any  amount,  and  not  as  a  cause  for 
a  new  trial.  The  question  argued  by  cbunsel  is  not  before 
the  court. 

The  judgment  is  affirmed,  with  costs. 

M.  M.  Bay  J  J.  W.  Crordon^  and  W.  March,  for  appellants. 

D.  E.  Williamson,  Attorney  General,  for  the  State. 
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1?L_'  Robinius  v.  Lister  and  Lister. 

Practice. — Depontion.'-ln  an  ftction  by  a  married  woman  concerning  her 
separate  property,  her  husband  being  joined  as  plaintiff,  the  deposition 
of  the  husband,  appearing  as  such  on  its  face,  was  admitted  in  evidence 
over  the  objection  of  the  defendant,  made  for  the  first  time  after  entering 
on  the  trial. 

Seldf  that  this  ruling  was  correct 

Covenant  of  Warrantt. — Incumbrance. — Evidence. — ^Where,  at  the  time 
of  the  conveyance  of  land  by  warranty  deed  in  exchange  for  other  land, 
it  is  agreed  by  the  parties  that  the  taxes  due  upon  the  lands  so  mutually 
exchanged  shall  be  set  off  against  each  other,  the  taxes  on  the  land  so 
conveyed  by  warranty  deed  are  part  of  the  consideration  for  such  deed, 
and  in  an  action  against  the  vendor  by  the  vendee,  or  one  deriving  title  by 
warranty  deed  from  the  vendee,  to  recover  money  paid  by  the  plaintiff  to 
remove  the  incumbrance  of  the  taxes  so  assumed  by  the  vendee,  parol 
proof  of  such  contract  concerning  the  taxes  is  admissible. 

Same. — Sat^faetion  cf  Breach, — If  it  be  considered  in  such  case  that  the 

.  warranty  of  the  vendor  is  broken,  still  the  vendee  can  thus  agree  upon 

the  damages,  and  payment  by  the  vendor,  before  action  brought,  of  the 

taxes  due  on  the  land  received  by  him  in  exchange  will  satisfy  the  breach. 

APPEAL  from  the  Marion  Common  Pleas. 

Ray,  C.  J. — This  was  an  action  commenced  before  a  justice 
of  the  peace,  to  recover  money  paid  by  Jane  K.  Lister,  to 
remove  an  incumbrance,  consisting  of  taxes  due  on  lands 
purchased  by  her  from  one  Smith,  who  had  received  a  con- 
veyance of  said  land  from  appellant.  The  deeds  from  Rob- 
inius to  Smith  and  from  the  latter  to  Mrs.  Lister  con- 
tained covenants  of  warranty  against  incumbrances.  The 
husband  of  the  appellee  was  joined  with  her  in  the  action. 
A  paragraph  of  answer  was  tiled  denying  any  privity  of 
contract  between  the  appellant  and  Mrs.  Lister.  In  a  sec- 
ond paragraph  it  was  alleged  that  at  the  time  of  convey- 
ance by  Robinius  to  Smith  of  the  land  upon  which  the 
incumbrance  existed,  Robinius  received  a  deed  from  said 
Smith  for  certain  other  land,  and  it  was  at  the  time  agreed 
between  them,  that  the  taxes  remaining  due  upon  the  lands 
so  mutually  exchanged  and  conveyed  should  be  set  off 
against  each  other,  and  that  the  taxes  on  the  land  received 
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by  Kobinius  exceeded  in  amount  the  taxes  on  the  land  con- 
veyed by  Robinius.  In  the  Common  Pleas  Court,  the 
appellees  on  the  trial  ofiered  to  read  the  deposition  of  John 
Lister,  the  husband  of  Mrs.  Lister,  to  which  the  appellant 
objected,  but  the  deposition  was  admitted.  This  ruling 
was  correct.  The  objection  appeared  upon  the  face  of  the 
deposition,  and  should  have  been  made  before  entering 
upon  the  trial.  Our  statute  requires  that  '^  all  objections  to 
the  validity  of  any  deposition,  or  its  admissibility  in  evi- 
dence, shall  be  made  before  entering  on  the  trial,  not  after- 
wards," unless  the  deposition  does  not  disclose  the  ground 
of  the  objection.    2  G.  &  H.  178,  sec.  266. 

The  appellant,  in  defense,  offered  to  prove  the  facts  set 
out  in  his  answer,  and  that  he  bad  paid  taxes  due  upon  the 
land  received  from  Smith,  in  amount  exceeding  the  sum  for 
which  the  action  was  brought.  This  evidence  was  excluded 
by  the  court.  This  was  error.  If  Mrs.  Lister  elected  to 
sue  upon  the  covenant  in  the  deed  from  Robinius  to  Smith, 
she  certainly  could  stand  in  no  better  position  than  Smith 
would  have  occupied  had  he  brought  the  action.  The  agree- 
ment between  Robinius  and  Smith  made  the  tax  upon  the 
land  conveyed  part  of  the  consideration  for  the  deed,  and 
proof  of  the  covenant  was  admissible.  Pitman  v.  Conner j 
27  Ind.  337.  Or,  if  it  be  considered  that  the  warranty  of 
Robinius  was  broken,  still  Smith  could  agree  upon  the 
damages,  and  upon  their  payment  the  breach  was  satisfied. 
The  evidence  should  have  been  admitted,  as  it  constituted  a 
defense  to  the  action. 

The  judgment  is  reversed,  and  the  caupe  remanded  for 
a  new  trial. 

t/.  X.  Ketcham  and  J.  L.  MUchdly  for  appellant. 

L.  Barbour  and  C.  P.  JacobSj  for  appellees. 
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DccBDBVTs'  Estates. — Mortgage, — The  personal  property  of  a  deoedent  is 
the  primary  fund  for  the  payment  of  debts,  and  the  filing  of  a  note  made 
by  the  decedent  in  his  lifetime,  and  secured  by  mortgage  on  his  real 
estate,  as  a  claim  against  his  estate,  entitles  the  holder  to  tipro  rata  divi- 
dend out  of  the  assets. 

Saxis. — Sale  by  AdminUtraior  to  DUeharg$  Lkn, — Nothing  less  than  full  pay- 
ment of  such  a  note  releases  the  mortgage,  though  the  holder  of  the  note 
haTe  notice  of  the  sale  of  the  mortgaged  property  by  the  administrator, 
under  an  order  of  court,  and  receive  his  j7ro  rata  portion  of  the  proceeds, 
unless  the  property  be  sold  under  the  provisions  of  the  statute  (2  O.  & 
H.  512,  sec.  89)  authorising  a  sale  for  the  purpose  of  discharging  the  lien. 

APPEAL  from  the  JohnBon  Circuit  Court. 

Ray,  C.  J. — This  suit  was  to  foreclose  a  mortgage  made 
by  Samuel  B.  McKeehan  to  secure  several  notes,  one  of 
which  had  been  assigned  to  the  plaintift*. 

The  complaint  is  in  one  paragraph,  and  alleges  that  Sam- 
uel  B.  McKeehan  in  his  lifetime  executed  certain  promissorj 
notes,  one  of  which  was  afterwards  assigned  to  the  plaintiff, 
Jesse  B.  Henshaw ;  that  to  secure  these  notes,  he  and  his 
wife,  Pamela  McEeehan,  at  the  same  time  executed  to  M. 
W.  Thomas,  the  original  payee  of  said  notes,  a  mortgage  on 
certain  real  estate  in  Johnson  county,  Indiana,  copies  of  which 
mortgage  and  the  note  held  by  the  plaintiff  are  filed  with 
the  complaint ;  that  said  mortgage  was  duly  recorded  in 
Johnson  county ;  that  said  McEeeban  died,  leaving  certain 
persons  named  in  the  complaint  his  heirs,  all  of  whom  are 
made  parties ;  that  the  note  sued  on  was  filed  in  the  Com- 
mon Pleas  Court  as  a  claim  against  said  estate,  and  adnut- 
ted,and  payments  made  thereon,  leaving  a  balance  due  and 
unpaid  after  final  settlement  of  the  estate;  that  one  John 
Clarke  claimed  an  interest  in  the  mortgaged  premises,  and 
was  also  made  a  defendant.  Prayer  for  judgment  of  fore- 
closure for  the  balance  due  on  the  note.  On  the  calling  of 
the  cause  the  defendants,  except  John  Clarke,  were  called 
and  defaulted.    Clarke  answered  in  four  paragraphs. 
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1.  As  to  one  undivided  half  of  the  mortgaged  premises, 
admitting  the  execution  of  the  note  and  mortgage  and  alleg- 
ing that  afterwards  said  McKeehan  sold  and  conveyed  one 
half  of  said  premises  to  one  Lysander  Adams,  and  that  at 

the  time  of  his  death  said  McKeehan  owned  but  one  half  of 
said  property ;  that  after  his  death  the  note  sued  on  was 

filed  by  the  plaintiff  against  his  estate,  and  on  final  distri- 
bution he  received  his  pro  rata  share  of  the  assets. 

2.  As  to  the  other  undivided  half  of  said  premises,  ad- 
mitting the  making  of  the  note  and  mortgage  and  the 
death  of  said  McKeehan, and  alleging  that  an  administra- 
tor was  appointed ;  that  the  claim  sued  on  was  filed  and  ad- 
mitted as  a  claim  against  said  estate;  that  said  administra- 
tor procured  an  order  of  the  proper  court  to  sell  said  half 
of  said  premises, under  which  said  half  was  sold  to  Lysan- 
der Adams  for  two  thousand  dollars,  the  full  value  thereof 
and  the  best  price  that  could  be  obtained  therefor,  all  of 
which  was  done  with  the  full  knowledge  of  the  plaintiff'; 
that  said  estate  was  settled  as  insolvent;  that  the  whole 
of  the  proceeds  of  the  sale  of  said  half  of  said  mortgaged 
premises  was  paid  on  the  claim  of  said  plaintiff*  and  other 
notes  secured  by  said  mortgage  in  just  and  ratable  propor- 
tion;  that  said  plaintiff  received  the  amount  paid  on  his 
claim  with  full  knowledge  that  said  half  of  said  premises 
had  been  so  sold,  and  that  the  amount  paid  him  was  a  part 
of  the  proceeds  of  said  sale.  Copies  of  the  proceedings  in 
the  Common  Pleas  Court  are  made  exhibits.  ^ 

8.  And  as  to  the  whole  of  said  complaint,  admitting  the 
making  of  the  note  and  mortgage,  the  death  of  McKeehan, 
&c.,  and  alleging  a  sale  of  one  half  of  said  premises  by  Mc- 
Keehan to  Lysander  Adams  for  four  thousand  dollars,  its 
full  value;  that  after  the  death  of  McKeehan  the  notes  of 
said  Adams  for  said  purchase  money  came  into  the  hands 
of  the  administrator  as  a  part  of  the  assets  of  said  estate, 
which  plaintiff  w^ell  knew;  that  said  plaintiff*  and  all  the 
holders  of  the  other  notes  secured  by  said  mortgage  filed 
Vol.  XXX.— 10 
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all  their  notes  in  the  Common  Pleas  Court  against  said  estate ; 
all  of  which  were  allowed  by  said  court;  that  the  administra- 
tor of  McKeehan's  estate  procured  an  order  of  court,  with 
the  full  knowledge  of  said  plain tift*,  to  sell  the  remaining  half 
of  said  premises;  that  under  said  order  he  sold  said  half  to 
Lysander  Adams  for  two  thousand  dollars,  the  full  value  and 
best  bid ;  that  said  plaintifi*  had  notice  of  said  order  of  sale; 
that  said  estate  was  settled  as  insolvent,  and  the  whole 
assets,  including  the  proceeds  of  Adams'  notes  for  the  half 
sold  by  McKeehan  and  the  proceeds  of  the  sale  of  the  other 
half  by  the  administrator, were  paid  on  the  mortgage  debts, 
including  that  of  plaintiff',  in  ratable  proportion ;  that  the 
plaintiflf,  with  a  full  knowledge  of  all  the  foregoing  facts, 
and  that  the  money  so  paid  was  the  proceeds  of  said  sales 
of  the  mortgaged  premises,  received  his  portion  of  said 
assets  on  said  final  settlement,  and  still  retains  the  same. 
Copies  of  proceedings  in  court  are  made  exhibits. 

4.  Payment  generally. 

To  the  whole  of  this  answer  the  plaintiff  demurred,  fil- 
ing separate  demurrers  to  each  paragraph.  The  court  sus- 
tained the  demurrers  to  the  first,  second  and  third  pai'a- 
graphs  of  the  answer,  and  the  defendant  Clarke  withdrew 
the  fourth.  To  the  sustaining  of  said  demurrers  Clarke  ex- 
cepted, and  declining  to  amend,  the  court  found  for  the 
plaintiff. 

The  transcript  shows  that  the  proceeding  was  this:  all 
claims  were  filed  with  the  administrator;  he  paid  on  them 
proportionally;  when  funds  failed  he  .sold  real  estate,  with- 
out any  special  order  of  court  as  to  the  mortgages  and  pro- 
ceeds ;  the  proceeds  went  into  the  general  fund  and  were 
paid  pro  rata  on  all  debts. 

The  ruling  of  the  court  below  was  coiTcct.  The  filing 
of  the  note  as  a  claim  against  the  estate  entitled  the  holder 
to  a  pro  rata  dividend  out  of  the  assets  of  the  estate.  The 
personal  property  is  thq  primary  fund  from  which  debts  aro 
to  be  paid,  and  nothing  less  than  full  payment  of  the  notes 
releases  the  mortgage,  unless  the  property  so  incumbered 
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be  Bold  under  the  provisions  of  the  statute  authorizing  a  sale 
for  this  purpose.  2  Q.  &  H.  512,  sec,  89 ;  Foltz  v.  Peters 
16  Ind.  244.  The  answer  does  not  allege  that  the  sales  of 
the  property  so  incumbered  were  made  free  from  the  lien 
of  the  mortgage.  The  fact  that  appellee  had  notice  of  the 
sale  and  received  a  pro  rata  portion  of  the  proceeds,  is  of 
no  importance,  as  the  purchaser  took  the  land  subject  to 
his  mortgage. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

G.  M,  Overstreet  and  A,  B.  Hunter^  for  appellant. 

W.  Henderson^  S.  E.  Perkins^  L.  Jordan^  and  S.  E.  Per- 
kinsy  Jr,y  for  appellee. 


30       147 

Hammckv.  The  Danville  and  Nobth  Salem  Gravel  Eoad        ^leS    iil 

Company.  

Practice. — Appeal, — No  appeal  can  bo  taken  to  the  Supreme  Court  from  an 
order  remanding  a  cause  to  a  court  from  which  there  has  been  an  attempt 
to  change  the  venue,  at  the  costs  of  the  party  taking  the  change. 

APPEAL  from  the  Putnam  Common  Pleas. 

Gregout,  J. — There  was  an  attempt  to  change  the  venue 
in  this  case  from  the  Hendricks  Common  Pleas  Court.  The 
affidavit  for  the  change  was  filed  April  23d,  1868 ;  the  pa- 
pers were  filed  in  the  court  below  on  the  5th  of  June,  three 
days  before  the  commencement  of  the  June  term  thereof. 
After  an  appearance  by  the  appellee,  the  court  on  its  own 
motion  ordered  the  case  to  be  stricken  from  the  docket  and 
certified  back  with  the  papers  to  the  Hendricks  Common 
Pleas,  at  tho  costs  of  the  appellant.  The  case  is  still  pend- 
ing. There  is  no  final  judgment  from  which  an  appeal  can 
be  taken  to  this  court.  2  G.  &  H.  269,  sec.  550.  The  order 
remanding  the  case  at  the  costs  of  the  party  taking  the 
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change  is  not  embraced  in  section  576  of  the  code,  author- 
izing appeals  from  certain  interlocutory  orders  therein  spec- 
ified.   2  G.  &  H.  277. 

There  is  no  question  before  this  court  as  to  the  order 
complained  of.  It  will  be  time  to  consider  that  when  we 
know  the  result  of  the  suit. 

The  appeal  is  dismissed  at  the  costs  of  the  appellant. 

C.  (7.  NavCj  for  appellant. 

L,  M.  Campbellf  for  appellee. 


Lek  and  Wife  i\  Back. 

Paaext  and  Child. — Cuatody. — Juritdieiicn. — A  judgment,  the  effect  of 
which  is  to  depriye  a  father  of  the  right  to  the  custody  of  his  infant  child, 
without  jurisdiction  of  the  person  of  the  father  having  been  acquired  bj 
noticej  is  void. 

OoLLATiiiAL  Proceedings. — Fraud. — A  stranger  to  a  judgment  may  attack 
it  in  a  collateral  proceeding  for  fraud  used  in  obtaining  it. 

APPEAL  from  the  Decatur  Circuit  Court. 

Gkegory,  J. — A  writ  of  habects  corpus  was  issued  in*  the 
court  below  on  the  petition  of  the  appellee,  setting  forth 
that  he  is  the  father  of  Eliza  Back,  aged  four  years  and  nine 
months,  and  that  the  appellants  have  the  possession  of  the 
child  and  refuse  to  deliver  it  to  him. 

The  defendants  return  to  the  writ,  that  they  have  had 
the  child  in  their  custody  and  control  since   February, 

1864 ;  that  on  or  about  the day  of  April,  1864, 

the  appellee,  who  is  the  father  of  the  infant,  was  a  resi- 
dent of  Hamilton  county,  in  the  State  of  Ohio ;  at  said 
time  the  mother  of  the  infant  child  died,  and  prior  to  the 
death  of  the  mother,  the  father  and  mother  both  gave  the 
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child  to  the  respondents,  and  requested  them  to  take  charge 
of  and  raise  and  educate  it,  which  they  consented  to  do ; 
that  afterwards,  in  June,  1864,  less  than  three  months  after 
the  death  of  his  wife,  the  appellee  intermarried  by  the  name 

of  John  Myers  with ,  whose  name  is  unknown, 

at  Newport,  Kentucky;  that  afterwards  the  appellee 
reclaimed  the  child  from  the  respondents,  and  retained  the 
custody  thereof  until  the  12th  of  July,  1865,  when,  while 
in  prison  as  a  deserter,  in  Cincinnati,  the  petitioner  ear- 
nestly requested  respondents  to  take  the  child,  and  respon- 
dents agreed  to,  and  did,  receive  it,  agreeing  to  rear  and 
educate  it  as  their  own;  that  the  appellee  executed  to 
respondents  at  the  time  the  following  paper : 

"  Cincinnati,  12th  July,  1864. 

"  Mrs.  Christian  Paul  Snively^  Please  let  the  bearer,  Mrs. 
J.  H.  Lee,  have  my  child,  Eliza  Baugh,  and  you  oblige 

"  John  Baugh." 

"]Sr.  B.  This  child  I  give  to  Mrt.  J.  H.  Lee,  to  raise  and 
keep.  John  Bauqh. 

That  from  and  after  that  time  the  respondents  have 
maintained  and  supported  the  child  and  treated  it  as  their 
own;  that  on  the  26th  of  December,  1866,  by  virtue 
of  the  statute  of  the  State  of  Ohio  (which  is  set  out),  by 
the  order  and  decree  of  the  Probate  Court  of  Hamilton 
county,  Ohio,  the  respondents  adopted  the  child.  A  certified 
transcript  of  the  order  and  decree  is  made  a  part  of  the 
answer.  The  application  was  made  and  the  order  and 
decree  based  on  the  allegation  that  the  mother  of  the  child 
was  dead,  and  that  the  father  had  abandoned  it. 

The  statute  of  Ohio  set  forth  in  the  answer  does  not  in 
terms  require  notice  to  be  given  to  the  parents  in  case  of 
abandonment  of  their  children,  and  in  such  case  authorizes 
any  inhabitant  of  that  State  to  adopt  a  child  thus  aban- 
doned. The  transcript  filed  with  the  answer  shows  no 
notice  to  the  father,  but  the  appointment  of  a  next  friend 
for  the  child.  There  was  no  appearance  by  the  father. 
The  case  is  entitled,    "  In  the  matter  of  the  adoption  of 
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Eliza  Baugh,  a  minor  child,  and  for  a  change  of  name/* 
The  return  further  avers  that  the  child  and  the  respondents 
were  residents  of  the  county  of  Hamilton,  Ohio,  and  re- 
sided therein  at  the  time  of  the  adoption.  Wherefore  the 
respondents  say  that  they  are  entitled  to  the  care  and  cus- 
tody of  the  child ;  that  they  are  proper  persons  to  have  such 
custody;  that  the  child  desires  to  remain  with  them;  that 
the  child  is  the  ouly  heir  of  respondents,  and  that  they  are 
worth  four  thousand  dollars. 

The  appellee  answered  the  return,  that  in  August,  1862, 
he  and  the  mother  of  the,  child  were  bona  fide  residents  of 
Indianapolis,  Marion  county,  Indiana ;  that  at  the  breaking 
out  of  the  late  civil  war  he  enlisted  in  the  military  service 
of  the  United  States ;  that  the  child  was  born  on  the  1st 
of  February,  1863,  in  the  city  of  Indianapolis,  Indiana, 
while  the  father  was  in  the  army ;  that  shortly  after  the 
birth  of  the  child  the  mother  took  sick,  and  as  the  peti- 
tioner could  not  get  a  furlough,  he  left  the  army  without 
leave,  to  visit  his  sick  wife ;  that  while  at  home  he  and  his 
wife  and  child  moved  to  the  city  of  Cincinnati,  Ohio,  and 
remained  there  until  the  death  of  his  wife ;  that  while  there, 
on  the  12th  of  July,  1864,  the  petitioner  executed  an  order 
to  Mi's.  Christian  Paul  Snively,  authorizing  her  to  deliver 
the  child  to  the  respondent,  Mrs.  J.  H.  Lee,  but  that  so 
much  of  exhibit  "  B  "  in  respondents'  answer  as  purported 
to  give  the  child  to  Mrs.  J.  H.  Lee,  to  raise  and  to  keep, 
he  denies  the  execution  of  the  same,  aud  says  that  he  never 
did,  at  any  time,  give  the  child  to  her,  or  any  one  else,  to 
raise  and  to  keep,  but  it  was  expressly  understood  that  the 
petitioner  was  to  have  the  child  on  his  return  from  the 
army;  that  thereafter  he  immediately  returned  to  the 
army,  and  continued  in  the  service  until  the  11th  of  Jan- 
uary, 1866,  when  he  was  honorably  discharged  from  com- 
pany F,  52d  regiment  Indiana  volunteers,  at  Indianapolis, 
Indiana ;  that  after  his  return  to  the  army  the  petitioner 
sent  money  to  Mrs.  Lee  for  the  benefit  of  the  child ;  that 
ever  since  his  discharge  he  has  resided  in  Indianapolis, 


NOVEMBER  TERM,  1868.  151 

Lee  and  Wife  v.  Back. 

Indiana;  that  immediately  after  his  return  from  the  army 
he  visited  the  child  at  Cincinnati,  and  made  a  payment  of 
twenty  dollara  to  respondents  for  the  support  of  the  child ; 
that  in  June,  1866,  the  petitioner  was  married  in  Indiana- 
polis, to  his  present  wife,  and  in  the  following  July  ho  and 
his  wife  went  to  Cincinnati  and  both  begged  the  respond- 
ents to  give  the  custody  of  the  child  to  the  petitioner,  which 
they  refused;  that  the  petitioner  has  ever  since  been  desi- 
rous of  getting  the  custody  of  the  child  from  the  respond- 
ents, of  which  fact  they  have  had  knowledge  at  all  times ; 
that  aftei*wards,  on  the  26th  of  December,  1866,  the  respon- 
dents fraudulently  procured  the  order  and  decree  set  out  in 
the  return,  without  the  knowledge  and  consent  of  the  peti- 
tioner; that  at  the  time,  the  petitioner  was  a  6o7ia/rfc  resi- 
dent of  Marion  county,  Indiana,  of  which  respondents  had 
knowledge;  that  petitioner  was  not  a  party  to  the  proceed- 
ings, and  had  no  knowledge  thereof;  neither  was  he,  at  the 
time,  within  the  State  of  Ohio,  or  within  the  jurisdiction  of 
said  probate  court;  that  the  petitioner  had  no  knowledge 
of  the  proceedings  or  decree  of  said  court  until  it  was  pro- 
duced in  this  cause;  that  the  petitioner  has  never  aban- 
doned the  child ;  that  the  respondents  are  unfit  to  have  the 
custody  and  education  of  the  child ;  that  the  respondents 
do  not  live  together  agreeably  as  husband  and  wife ;  that 
the  respondent  Hannah  is  in  the  habit  of  using  profane  and 
obscene  language  in  the  presence  of  the  child ;  that  the 
petitioner  is  abundantly  able  and  willing  to  raise  and  edu- 
cate the  child  as  befits,  her  station  in  life,  and  is  a  proper 
person  to  raise  and  educate  it ;  that  the  respondents  have 
voluntarily  left  their  former  place  of  residence  in  Hamilton 
county,  Ohio,  and  have  brought  the  child  to  Decatur 
county,  Indiana,  where  they  have  established  their  resi- 
dence; that  petitioner  is  a  resident  of  Marion  county, 
Indiana.  This  answer  was  sworn  to  by  the  petitioner.  A 
motion  to  strike  out  this  answer  was  overruled.  The  appel- 
lants then  demurred  thereto,  which  demurrer  was  overruled* 
The  petitioner  then  filed  the  general  denial  to  the  return. 
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The  appellants  replied  to  the  answer  ty  the  general  denial. 
Trial  by  the  court ;  finding,  "  that  the  appellee  is  the  father 
of  Eliza  Baugh,  and,  as  such,  entitled  to  her  custody  and 
possession,  and  that  she  is  unlawfully  detained  from  him 
by  the  respondents,  John  H.  Lee  and  Hannah  Lee,  at  said 
county." 

The  appellants  moved  for  a  new  trial,  which  was  over- 
ruled. A  bill  of  exceptions  makes  the  evidence  a  part  of 
the  record. 

The  question  in  this  case  is  as  to  the  eflect  of  the  record 
of  the  order  and  decree  of  the  Probate  Court  of  Hamilton 
county,  Ohio. 

If  the  proceeding  is  to  be  regarded  as  an  adversary  pro- 
ceeding, the  effect  of  which  is  to  deprive  the  father  of  his 
right  to  the  custody  of  his  infant  child,  then  the  judgment 
is  void  for  the  want  of  notice.  In  Chase  v.  Hathaway^  14 
Mass.  222,  Chief  Justice  Parker,  in  speaking  for  the  court, 
says : — "It  is  a  fundamental  principle  of  justice, essential  to 
every  free  government,  that  every  citizen  shall  be  main- 
tained in  the  enjoyment  of  his  liberty  and  property,  un- 
less he  has  forfeited  them  by  the  standing  laws  of  the  com- 
munity, and  has  had  opportunity  to  answer  such  charges 
as,  according  to  those  laws,  will  justify  a  forfeiture  or  suspen- 
sion of  them.  Aud  whenever  the  legislature  has  provided 
that,  on  account  of  crime  or  misfortune,  the  public  safety 
or  convenience  demands  a  suspension  of  these  essential 
rights  of  the  individual,  and  has  provided  a  judicial  process, 
by  which  the  facts  shall  be  ascertained ;  it  is  to  be  under- 
stood as  required  that  the  tribunal,  to  which  is  committed 
the  duty  of  inquiring  and  determining,  shall  give  oppor- 
tunity to  the  subject  to  be  heard  in  support  of  his  innocence 
or  his  capacity." 

Under  the  facts  averred  in  the  answer  to  the  return,  the 
court  in  Ohio  could  not  have  obtained  jurisdiction  of  the 
person  of  the  appellee.  But  if  this  proceeding  in  the  Ohio 
court  is  to  bo  regarded  as  one  affecting  the  child,  to  which 
the  father  was  not  and  could  not  have  been  a  party,  then  it 
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is  clear,  that  bo  far  as  his  right  to  the  custody  of  his  infant 
child  is  concerned,  the  order  and  decree  may  he  attacked 
for  fraud. 

The  rule  is  stated  by  Chief  Justice  Shaw,  in  Greene  v. 
Greene^  2  Gray,  861,  thus:  "  that  fraud  was  a  matter  of  fact, 
and,  if  used  in  obtaining  judgment,  was  a  deceit  on  the 
court  and  hurtful  to  strangers,  who,  as  they  could  not  come 
in  to  reverse  or  set  aside  the  judgment,  must  of  necessity 
be  admitted  to  aver  it  was  fraudulent." 

The  allegation  on  which  the  court  in  Ohio  acted,  that  the 
father  had  abandoned  his  child,  was  false :  the  averment 
was  made  in  bad  faith  by  the  appellants,  and  was  a  fraud 
on  the  court. 

The  court  committed  no  error  in  overruling  the  motion 
for  a  new  trial.  The  evidence  sustains  the  finding.  The 
answer  to  the  return  was  good. 

The  judgment  is  affirmed,  with  costs. 

Elliott,  J.,  dissents. 

J.  Gavin  and  G.  Grydeny  for  appellants. 

J.  W.  Gordon  and  W.  Marchj  for  appellee. 
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Pbuictzce. — Special  Finding  by  ihs   Court.'— A  mere  statement  of  evidence, 

thongh  it  be  all  the  evidence,  in  a  finding  by  the  judge,  cannot  answer  any 
of  the  purposes  of  a  special  finding,  or  be  a  substitute  for  a  bill  of  excep- 
tions. 

APPEAL  from  the  Putnam  Circuit  Court. 

Frazeb,  J. — ^The  only  exception  in  this  record  is  to  the 
action  of  the  Circuit  Court  in  overruling  a  motion  for  a 
new  trial  based  upon  the  grounds  that  the  finding  was  con- 
trary to  law  and  the  evidence.  The  evidence  is  not  in  the 
record  by  a  bill  of  exceptions,  but  the  judge  has  stated  some 
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of  it  in  the  finding  itself.  Whether  he  thus  has  stated  all 
the  evidence  does  not  appear.  We  cannot  therefore  reverse 
upon  the  evidence.  It  is  not  the  office  of  a  verdict  to  pre- 
serve the  evidence,  nor  to  contain  it.  It  should  find  facts, 
and  a  finding  by  the  judge  may  also  state  conclusions  of 
law  upon  the  facts  found,  but  a  mere  statement  of  evidence, 
though  it  be  all  the  evidence,  cannot  answer  any  of  the 
purposes  of  a  special  finding,  nor  can  it  be  a  substitute  for  a 
bill  of  exceptions.    Davis  v.  FrankliUy  25  Ind.  407. 

The  judgment  is  affirmed,  with  costs. 

J.  A.  MatsoUf  for  appellant. 

E.  F.  Bitter^  for  appellees. 


EowE  and  Another  v.  Beckett  and  Another. 


Trusts  and  Powsbs. — A  railroad  company  conYoyed  by  deed  forty-fonr 
tracts  of  land,  each  described,  numbered,  and  valued,  to  trustees,  to  secure 
the  payment  of  bonds,  issued  by  the  former,  and  \)ut  upon  the  market  to 
raise  money,  reserving  the  power  to  sell  any  portion  of  the  land  at  its 
valuation ;  and,  upon  the  surrender  by  the  company  to  the  trustees  of 
bonds  equal  in  amount  to  the  land  sold,  the  latter  were  empowered  to 
convey  in  fee. 

ffeldj  that  this  was  a  power  coupled  with  an  interest,  and  required  only  a 
substantial  compliance  with  its  terms. 

Samk. — Practice. — The  deed  from  the  trustees  passed  the  legal  title,  and  the 
equities  of  the  plaintifif  could  not  be  inquired  into  in  an  action  under 
the  code  for  the  "  recovery  of  real  property,"  on  a  complaint  averring  the 
legal  right  of  the  plaintiff  to  the  possession. 

C0NV£7ANCB. — A  deed  in  which  the  grantor  uses  the  words  *' release, 
reuiiso,  and  forever  quit  claim,"  passes  the  fee  to  the  alienee. 

Advekse  Possbssion. — The  possession  of  the  grantor  .is  not  adverse  to  the 
title  of  his  grantee. 

Champehty.— The  conveyance  of  land,  pending  a  suit  to  set  aside  a  deed 
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therefor,  if  made  to  one  not  haying  any  connection  with  the  action,  or 
knowledge  of  it,  is  not  void  for  champerty. 

APPEAL  from  the  Delaware  Circuit  Court. 

Gregory,  J. — Suit  by  the  appellants  against  the  appellees 
to  "  recover  real  property/'  The  complaint  avers  that  the 
plaintiffs  "are  the  owners  in  fee  simple  and  entitled  to  the 
possession"  of  the  land  in  controversy;  audthat  the  defend- 
ants hold  possession  of  the  same  without  right. 

The  defendants  answered  by  the  general  denial.  Beck- 
ett answered,  that  he  \Va8  the  ow^ner  of  the  land,  setting 
forth  a  deed  of  conveyance  thereof  from  Thomas  Corwin 
and  Thomas  J.  Sample  to  James  Sample,  and  a  deed  frqm 
the  latter  to  Beckett.  The  deed  from  Corwin  and  Sample 
to  James  Sample  was  a  conveyance  made  under  a  power 
contained  in  a  deed  of  trust  from  "The  Cincinnati,  New 
Castle  and  Michigan  Eailroad  Company.'"*  The  plaintifts 
replied  by  the  general  denial  and  averring  that  the  deed 
from  Corwin  and  Sample  to  James  Sample  was  void. 

Trial  by  the  court;  finding  for  the  defendants,  and  that 
Beckett  was  the  equitable  owner  and  had  the  legal  title  to 
the  land.  The  plaintiffs  moved  for  a  new  trial.  The  court 
below  oveiTuled  the  motion.  A  bill  of  exceptions  contains 
the  evidence. 

The  trust  deed  from  the  railroad  company  to  Corwin  and 
Sample  was  executed  in  1858,  and  conveyed  to  them  forty- 
four  tracts  of  land  (each  of  which  was  described,  numbered, 
and  valued),  in  trust, to  secure  the  payment  of  bonds  issued 
by  the  company  and  put  upon  the  market.  The  deed  con- 
tained the  following : — "And  it  is  hereby  expressly  agreed 
and  understood  that  the  said  party  of  the  first  part  reserves 
the  right  to  sell  any  portion  of  the  property  herein  at  a 
price  not  less  than  the  sum  herein  named  as  the  appraised 
value  thereof,  or  a  proportionate  price  for  any  portion  of 
any  of  the  said  several  pieces  of  property ;  and  whenever 
the  said  party  of  the  first  part,  having  made  such  sale,  shall 
purchase  and  surrender  to  the  said  parties  of  the  second 
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part  or  their  successors  in  said  trust,  to  be  cancelled,  an 
amount  of  the  bonds  herein  specified  and  designated  to  be 
secured  by  this  deed  of  trust,  equal  to  the  appraised  value 
of  any  portion  of  said  property  as  herein  specified,  or  of  a 
proportional  part  of  the  appraised  value  of  any  one  of  said 
several  pieces  of  property,  then  the  said  party  of  the  sec- 
ond part  or  their  successors  in  said  trust  shall  execute  and 
deliver  to  such  person  or  persons  as  the  said  party  of  the 
first  part  shall  designate,  a  deed  in  fee  simple  for  such  por- 
tion of  said  property." 

The  deed  from  Corwin  and  Sample  to  James  Sample, 
executed  in  July,  1856,  contains  among  others  the  following 
recitals : — "-4nd  whereas  the  corporate  name  of  the  said  Cin- 
cinnati, New  Castle  and  Michigan  Kailroad  Company  has 
been  legally  changed  to  that  of  the  Cincinnati  and  Chicago 
Railroad  Company,  and  which  said  Cinciimati  and  Chicago 
Railroad  Company  is  now  legally  vested  with  all  the  rights 
which  belonged  to  the  said  Cincinnati,  Hew  Castle  and  Mich- 
igan Railroad  Company:  And  whereas  the  said  Cincinnati 
and  Chicago  Railroad  Company  have  sold  a  tract  of  land 
included  in  the  property  conveyed  as  aforesaid  by  the  said 
Deed  of  Trust,  and  hereinafter  described,  and  have  surren- 
dered to  the  said  Thomas  J.  Sample  and  Thomas  Corwin 
to  be  cancelled,  an  amount  of  said  bonds  equal  to  the  ap- 
praised value  of  the  said  land  as  specified  in  the  said  Deed 
of  Trust,  to  wit,  six  thousand  dollars,  and  having  designa- 
ted the  said  James  Sample  as  the  person  to  whom  the  deed 
of  conveyance  of  the  said  lot  shall  be  executed  and  deliv- 
ered," &c. 

The  deed  from  James  Sample  to  Beckett  was  executed 
in  November,  1856.  In  1857,  Rowe  commenced  proceed- 
ings in  the  Delaware  Circuit  Court  to  foreclose  the  deed  of 
trust.  A  decree  was  entered  in  June,  1860,  as  follows : — 
"And  it  is  ordered,  adjudged,  and  decreed  by  the  court  that, 
unless  the  said  defendant.  The  Cincinnati  and  Chicago  Rail- 
road Company,  pay  and  satisfy  said  sums  and  costs,  withiii 
thirty  days  herefrom,  the  sherifl:'  of  Delaware  county  pro- 
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ceed  to  advertise  and  sell,  as  other  lands  are  sold  on  execu- 
tion, giving  at  least  thirty  days  notice  in  two  newspapers 
of  good  circulation  in  the  State  of  Indiana,  the  following 
real  estate,  or  so  much  thereof  as  may  be  necessary  to  pay 
and  satisfy  said  judgments,  interest,  and  costs,  that  is  to  say, 
[Here  the  description  of  all  the  lands  and  town  lots,  as  set 
out  in  the  deed  of  trust,  is  inserted  in  the  decree,  except 
"So.  8.]  and  on  the  sale  thereof  according  to  law,  and  the 
payment  of  the  purchase  money,  that  said  sheriff  execute 
a  good  and  sufficient  deed  in  fee  simple  to  the  said  purchas- 
ers, and  that  the  equity  of  redemption  of  said  defendant, 
the  said  Cincinnati  and  Chicago  Kailroad  Company,  and  all 
others  claiming  under  or  through  her  after  the  date  of  the 
execution  of  said  deed  of  trust  to  Corwin  and  Sample,  ex- 
cept such  lands  as  have  been  purchased  with  bonds  secured 
by  said  deed  of  trust^be  and  the  same  shall  be  thenceforth 
forever  barred  and  foreclosed  in  and  to  all  said  premises  so 
sold  and  conveyed  by  said  sheriff;  that  a  copy  of  this  de- 
cree duly  certified  by  the  clerk  of  the  Delaware  Circuit 
Court,  under  the  seal  of  said  court,  be,  and  the  same  shall 
be,  sufficient  authority  to  said  sheriff  to  execute  said  decree. 
And  it  is  ordered  that  if  said  premises  do  not  sell  for  a  sum 
sufficient  to  pay  and  satisfy  said  judgments,  interest  and 
costs,  accrued  and  to  accrue,  said  plaintiffs  have  execution 
to  collect  the  residue.  It  is  further  ordered  that  the  fore- 
going described  lands  be  sold  in  parcels." 

Beckett  was  not  a  party  to  this  decree,  unless  he  was  in- 
cluded in  the  description  of  ^'  all  persons  holding  bonds  or 
otherwise  interested  in  the  trust."  He  was  not  a  party 
holding  bonds.  Was  he  otherwise  interested  in  the  trust? 
If  the  deed  from  Corwin  and  Sample  to  James  Sample  ves- 
ted in  the  latter  the  legal  as  well  as  the  equitable  title  in 
and  to  the  land  in  controversy,  then  Becket  had  no  interest 
in  the  trust.  By  the  conveyance  the  land  therein  alienated 
was  taken  out  of  the  hands  of  the  trustees,  and  from  thence 
ceased  to  be  any  part  of  the  trust. 

The  exception  in  the  decree  of  ^'such  lands  as  have  been 
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purchased  with  bonds  secured  by  the  deed  of  trust"  takes 
them  out  of  the  operation  of  the  entire  decree.  Any  other 
construction  would  make  the  exception  meaningless.  To 
say  that  the  exception  was  confined  to  the  foreclosure,  and 
that  it  did  not  extend  to  the  order  of  sale,  is  to  make  it 
amount  to  nothing. 

It  is  claimed  that  the  deed  from  Corwin  and  Sample  to 
James  Sample  is  void  for  the  want  of  a  strict  compliance 
with  the  terms  of  the  power  in  the  deed  of  trust  under 
which  it  was  made.  There  was^no  evidence  oflfered  on  the 
trial  as  to  the  circumstances  attending  the  execution  of  the 
deed,  other  than  the  recitals  contained  in  it.  The  first  inquiry 
which  meets  us  at  the  threshold  is  this :  is  the  power  in 
the  deed  of  trust  under  which  the  deed  in  question  was  ex- 
ecuted, a  naked  power,  or  one  coupled  with  an  interest? 
The  legal  estate  in  the  land  was  conveyed  by  the  railroad 
company  to  the  trustees.  The  power  of  sale  was  reserved 
to  the  company  as  mortgagor;  the  trustees  were  empowered 
to  make  the  conveyance  on  the  compliance  by  the  company 
with  the  conditions  specified  in  the  power. 

In  Hunt  V.  RousmanieVy  8  Wheat.  174,  Chief  Justice 
Marshall  thus  defines  what  is  meant  by  *'  a  power  coupled 
with  an  interest:"  "Is  it  an  interest  in  the  subject  on 
which  the  power  is  to  be  executed,  or  is  it  an  interest  in 
that  which  is  produced  by  the  exercise  of  the  power?  We 
hold  it  to  be  clear,  that  the  interest  which  can  protect  a 
power  after  the  death  of  a  person  who  creates  it,  must  bo 
an  interest  in  th6  thing  itself.  In  other  words,  the  power 
must  be  engrafted  on  an  estate  in  the  thing."  After  stat- 
ing that  a  power  to  A.  to  sell  for  his  own  benefit  would  not 
give  him  an  interest,  nor  would  it  if  his  power  was  to  sell 
for  the  benefit  of  B.,  he  adds :  "A  power  to  A.  to  sell  for 
the  benefit  of  B.,  engrafted  on  an  estate  conveyed  to  A., 
may  be  exercised  at  any  time,  and  is  not  afiected  by  tho 
death  of  the  person  who  created  it.  It  is,  then,  a  power 
coupled  with  an  interest,  although  the  person  to  whom  it 
is  given  has  no  interest  in  its  exercise.  His  power  is  coupled 


NOVEMBER  TERM,  1868.  159 

Rowe  and  Another  v,  Beckett  and  Another. 

with  an  interest  in  the  thing  which  enables  him  to  execute 
it  in  his  own  name,  and  is,  therefore,  not  dependent  on  the 
Ufe  of  the  person  who  created  it." 

The  trust  deed  containing  the  power  conveyed  to  Cor- 
win  and  Sample  the  legal  estate  in  the  land,  and  enabled 
them  to  make  the  conveyance  in  their  own  names ;  and, 
therefore,  the  power  to  do  so  was  within  the  meaning  of 
the  phrase,"  coupled  with  an  interest/' 

Mr.  Washburn,  in  his  work  on  Real  Property,  in  speak- 
ing of  these  trust  mortgages,  says :  "  It  is  uniformly  held 
wherever  they  have  been  adopted,  that  such  deeds  vest  in 
the  trustee  an  actual  legal  estate  and  not  a  mere  mortgagee's 
lien.''    2  Washburn  on  Real  Property  (3d  ed.),  80  §  11. 

It  is  said,  in  Rowan  v.  Lambj  4  Greene,  468,  ^^  prima  facie, 
plaintiff's  exhibits  showed  him  to  be  an  owner  of  the  prop- 
erty. He  claimed  title  under  McKee  by  virtue  of  a  deed 
of  trust,  executed  in  August,  1842,  to  Glasgow  and  Collier, 
for  the  benefit  of  James  Harrison,  a  creditor.  Under  these 
trustees,  who  were  not  only  vested  with  power  to  sell,  but 
also  with  the  legal  title,  the  plaintiff  appears  by  his  exhibit 
in  the  light  of  an  innocent  purchaser.  Where  trustees  are 
thus  vested  with  the  title  as  well  as  the  power,  it  is  not  nec- 
essary to  show  that  strict  compliance  with  the  directions  of 
the  power,  as  it  would  be  if  the  power  was  not  coupled 
with  the  title." 

In  Iteece  v.  Allen,  5  Gilman  (10  III),  236,  Caton,  J.,  in 
speaking  for  the  court,  says : — "  The  only  remaining  ques- 
tion is  whether  the  grantee  of  the  trustee  was  bound  to 
show  that  the  conditions  of  the  trust  deed  had  been 
complied  with.  This  precise  question  was  decided  by  the 
Supreme  Court  of  Appeals  of  Virginia,  in  the  case  of  Tay^ 
lor  V.  King,  6  Munf.  858 ;  and  also,  in  Harris  v.  Harris,  i6. 
867.  Indeed,  in  the  former  case  the  court  went  further, 
and  decided  that  the  grantee  of  the  trustee  should  recover 
in  ejectment,  although  the  jury  had  specially  found  that  the 
trustee  and  purchaser  were  both  guilty  of  fraud  in  the 
transfer.     We  do  not  hesitate  to  agree  with  the  court,  that 
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the  conveyance  passed  the  legal  title  to  the  estate,  and  that 
it  did  not  devolve  upon  the  purchaser  to  show  that  the  trustee 
in  making  the  sale  had  complied  with  the  conditions  spec- 
ified in  the  trust  deed.  If  the  grantee  took  the  title  in 
fraud  of  the  rights  of  any  of  the  parties,  a  court  of  chan- 
cery, within  whose  peculiar  jurisdiction  such  questions  are, 
would  either  set  aside  the  sale,  or  treat  him  as  trustee  and 
compel  him  to  perform  the  trust." 

In  Lessee  of  Bayard  v.  Colefax^  4  Wash.  C  C.  38,  it  is  said 
by  the  court,  that  "the  right  of  the  surviving  trustee, 
clothed  as  he  was  with  the  legal  estate  in  fee  simple,  to  con- 
vey the  same  to  whom,  and  in  what  manner  he  might  think 
proper,  cannot  be  questioned  in  a  court  of  law,  nor  can  the 
title  of  his  grantee  be  impugned,  unless  it  be  by  some  per- 
son having  a  better  legal  title  in  himself  to  oppose  to  it.'' 

If  these  authorities  enunciate  the  law, it  seems  to  us  clear 
that  the  deed  from  Corwin  and  Sample,  as  trustees,  to 
James  Sample,  vested  in  the  latter  the  legal  title  to  the  land 
in  question,independent  of  the  recitals  in  it.  It  is  true  that 
the  code  has  abolished  all  distinction  between  law  and  cqi- 
ty,  but  it  will  hardly  be  contended,  under  the  forms  of  plead- 
ing adopted  in  the  case  under  consideration,  that  the  plain- 
tiffs below  could  resort  on  the  trial  to  an  equitable  right  of 
having  the  deed  made  by  the  trustees  set  aside  for  a  failure 
to  comply  with  the  conditions  contained  in  the  power. 

A  defendant  in  an  action  for  the  recover}^  of  real  prop- 
erty, under  the  general  denial,  may  show  any  legal  or  equi- 
table defense  he  may  have.  2  G.  &  H.  283,  sec.  596. 
But  the  plaintifi*  in  his  complaint  must  state  the  facts  con- 
stituting the  cause  of  action,  in  plain  and  concise  lan- 
guage, without  repetition,  and  in  such  manner  as  to  enable 
a  person  of  common  understanding  to  know  what  is  inten- 
ded. 2.  G.  &  H.  70,  sec.  49,  cl.  2.  And  when  the  allegation 
of  the  claim  to  which  the  proof  is  directed  is  unproved, 
not  in  some  particular  or  particulars  only,  but  in  its  general 
scope  and  meaning,  it  is  not  to  be  deemled  a  variance,  but  a 
failure  of  proof.    2.  G.  &  H.  116,  sec.  96. 
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The  complaint  in  this  case  avers  that  the  plaintiffs  are  the 
owners  in  fee  of  the  land;  proof  that  they  were  the  equi- 
table owners,and  as  such  had  the  right  to  have  the  deed 
from  the  trustees  set  aside  for  a  failure  to  comply  with  the 
conditions  of  the  power,  would  not  be  a  variance,  but  a  fail- 
ure of  proof,  under  the  code. 

Under  a  complaint  like  this,  the  plaintiff  can  only  re- 
cover on  a  legal  title  to  the  possession  paramount  to  the 
legal  or  equitable  title  of  the  defendant.  In  Stehman  v. 
CruUy  26  Ind.  436,  it  was  held,  that  ^*  the  action  *  to  recover 
the  possession  of  real  property,^  under  the  code,  where  the 
complaint  is  on  the  legal  title,  takes  the  place  of  the  old 
action  of  ejectment,  and  the  plaintiff  must  show  a  legal  title 
to  the  possession  before  he  can  recover."  The  appellees 
had  the  right  to  offer  the  deed  from  the  trustees,  to  show 
that  the  legal  title  to  the  land  was  not  in  the  appellants, 
whose  title  was  derived  from  the  sheriff^s  sale  made  under 
the  execution  issued  on  the  decree  of  foreclosure. 

In  Bank  of  the  United  States  v.  Benningj  4.  Cranch,  C.  C 
81,  it  was  held,  that  if  the  deeds  were  offered  only  to  show  the 
transmission  of  the  legal  title,  the  truth  of  the  recitals  need 
not  be  proved  aliunde. 

We  think  the  recitals  in  the  deed  from  the  trustees  were- 
prima  facie  proof  of  the  matters  therein  stated,  and  a  ma- 
jority of  the  court  rule  that  they  are  sufScient  to  uphold 
the  conveyance  to  James  Sample.  It  has  been  seen  that 
the  power  vested  in  the  trustees  to  convey  was  a  power- 
coupled  with  an  interest;  in  such  a  case  the  law  only  requires^^ 
a  substantial  compliance  with  the  terms  of  the  power. 

The  surrender  to  the  trustees,  to  be  cancelled,  of  bond» 
secured  by  the  deed  of  trust,  to  the  amount  of  the  valua- 
tion of  the  land  conveyed,  was  the  substantial  thing  provi- 
ded for;  and  this  we  think  the  recitals  show  was  done.  It 
is  claimed  that  the  recitals  do  not  show  that  the  bonds  sur- 
rendered were  ever  put  in  circulation. 

We  think  that  the  legal  presumption  arising  from  the 
Vol.  XXX.— 11 
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transaction  aa  it  appeared  in  evidence  was,  that  the  bonds 
described  in  the  trust  mortgage  were  sold  by  the  railroad 
company.  It  is  true,  that  the  deed  of  trust  was  executed 
before  tbe  bonds  had  a  legal  existence,  but  the  entering  up- 
on the  execution  of  the  trust  shows  that  bonds  were  sold; 
what  amount  does  not,  however,  appear.  It  is  fair  to  pre- 
sume, nothing  appearing  to  the  contrary,  that  the  trust  deed 
accomplished  its  purpose.  Indeed,it  is  difficult  to  see  how 
bonds  could  be  surrendered  to  bo  cancelled  that  never  had 
any  vitality.  If  the  bonds  were  put  in  circulation,  it  could 
make  no  difference  to  the  holders  thereof  how  that  portion 
of  them  which  was  surrendered  was  obtained  by  the  rail- 
road company.  The  holders  of  the  other  bonds  had  no  in- 
terest whatever  in  that  matter.  The  cancellation  left  them 
with  the  same  security  for  their  debt  as  they  had  before. 
When  six  thousand  dollars  worth  of  the  land  was  conveyed 
by  the  trustees,  just  that  amount  of  bonds  was  cancelled, 
leaving  the  residue  of  the  lands  as  a  security  for  that  much 
less  of  the  mortgage  debt. 

It  was  urged  in  argument,  that  the  deed  from  the  trus- 
tees passed  no  title  to  James  Sample,  because  it  was  merely 
a  release.  The  effective  words  of  conveyance  used  in  this 
deed  are  these: — "do  hereby  release,  remise,  and  forever 
quitclaim  unto  the  said  James  Sample,  his  heirs  and  assigns 
forever,  all  their  right,  title,  interest  and  estate,  legal  and 
equitable  in  the  following  described  premises,  to  wit,"  Ac. 
This  is  "  a  good  and  sufficient  conveyance  in  quitclaim  to 
the  grantee,  his  heirs  and  assigns."  1  G.  &  11.  260,  sec.  13. 
A  quitclaim  deed  is  as  effectual  to  convey  land  as  a  deed 
with  full  covenants.  McConnd  v.  Beed^  4  Scam.  117. 
This  was  recognized  as  the  rule  in  Hamilton  v.  Doolitile,  27 
111.  478.  Mr.  Washburn  says : — "  while  a  deed  of  simple  re- 
lease, made  to  one  who  has  neither  an  estate  in,  nor  posses- 
sion of,  land,  would  be  merely  void,  a  form  of  deed  of  the 
nature  of  a  release,  commonly  known  as  a  *  quitclaim  deed/ 
has  long  been  in  use  in  this  country,  and  has  not  only  been 
regarded,  practically,  as  a  mode  of  conveying  an  independent 
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title  to  the  real  property,  but  is  by  the  statutes  of  some  of 
the  states  declared  to  be  effectual  for  that  purpose."  3 
Wj^hburu  on  Real  Property  (3d  ed.),  809. 

There  is  a  labored  brief  by  the  counsel  of  the  appellants, 
citing  numerous  authorities,  but  in  our  view  they  are  not 
applicable.  The  turning  point  of  the  case  in  judgment  is, 
that  the  power  in  the  trustees  to  convey  is  a  power  coupled 
with  an  interest.  The  cases  cited  relate  to  the  execution  of 
naked  powers,  not  coupled  with  an  interest.  It  is  claimed 
that  the  deed  from  the  trustees  is  void,  because  Jacob  Carver 
was  in  the  adverse  possession  of  the  land  at  the  time  of 
the  conveyance,  and  had  an  action  pending  for  it,  to  quiet 
his  title  and  possession.  Carver  conveyed  the  land  to  the 
Raiload  Company.  His  possession  could  not  be  adverse  to 
that  of  his  own  alienee  and  those  claiming  under  it. 

Carver's  suit  was  brought  to  rescind  his  conveyance.  He 
failed  in  his  action.  It  is  true  his  suit  was  pending  when 
the  trustees  conveyed  to  James  Sample.  Such  an  action 
could  not  have  the  effect  of  suspending  the  execution  of 
the  trust.  James  Sample  was  in  no  way  connected  with 
the  suit,  and  his  right  could  not  be  affected  by  the  pending 
litigation.  The  evidence  does  not  make  a  case  of  champerty 
within  the  rule  recognized  in  the  case  of  West  v.  Saymondj 
21  Ind.  805,  cited  by  appellants'  counsel. 

The  judgment  is  affirmed,  with  costs. 

J.  Smithy  C.  jE.  Shipley^  A.  EUgore^  J.  Davis^  a^d  (7.  Fox, 
for  appellants. 

2\  J.  Sample  and  W.  March,  for  appellees. 


BowB  and  Another  v.  Lbwis  and  Another. 

Trusts  akd  Powxbs. — ^A  deed  eonTeying  real  estate  to  trustees  to  secure  the 
payment  of  bonds  of  the  grantor,  put  in  ciroulation  for  the  purpose  of 
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borrowing  money,  vests  the  legal  title  in  the  trustees,  and  a  power  to  oob- 
Toy  contained  in  such  deed  is  coupled  with  an  interest 

Same. — In  such  caso  the  law  requires  only  a  substantial  compliance  with 
the  terms  of  the  power. 

Same. — A  railroad  company  conyeycd  forty-four  tracts  of  land,  each  num- 
bered, described,  and  Valticd,  to  trustees,  to  secure  the  payment  of 
bonds  amounting  in  the  aggregate  to  seTonty-five  thousand  dollars,  put 
upon  the  market  to  raise  money,  reserving  the  right  in  the  company  to 
sell  any  portion  of  the  land  at  the  valuation  thereof,  and  upon  the  sur- 
render to  the  trustees  of  bonds  to  the  amount  of  the  land  sold  by  the  com- 
pany, the  former  were  empowered  to  convey  the  land  in  fee. 

ffeldj  that  this  was  a  power  coupled  with  an  interest,  and  that  the  surren- 
der of  bonds  to  the  trustees  to  an  amount  equal  to  the  valuation  of  the 
land  so  sold  was  a  substantial  compliance  with  the  terms  of  the  power. 

Habmless  Error. — A  trial  of  the  issues  of  fact  pending  an  issue  of  law  on 
a  demurrer  to  an  immaterial  paragraph  of  a  reply  is  a  harmless  error. 

APPEAL  from  the  Delaware  Circuit  Court. 

Gregory,  J. — Suit  by  the  appellants  against  the  appellees 
to  "  recover  real  property."  The  complaint  is  in  the  statu- 
tory form,  averring  a  legal  title  to  the  possession. 

The  defendants  answered,  that  on  the  Ist  of  September, 
1853,  "The  Cincinnati,  New  Castle  and  Michigan  Railroad 
Company,"  for  the  purposeof  borrowing  money  with  which 
to  build  her  road,  issued  bonds  to  the  amount  of  seventy- 
five  thousand  dollars;  and,  for  the  purpose  of  securing  the 
payment  of  said  bonds,  by  a  deed  of  trust  and  mortgage, 
a  copy  of  which  is  made  a  part  of  the  answer,  conveyed  to 
Thomas  J.  Sample  and  Thomas  Corwin  real  estate,  inclu- 
ding the  lands  in  suit,  to  the  value,  as  appraised  in  said 
mortgage  and  deed  of  trust,  of  ninety-three  thousand  dol- 
lars ;  that  it  was  agreed  and  provided  in  said  deed,  that 
whenever  said  company  should  sell  any  portion  of  said 
lands,  and  surrender  to  said  trustees  an  amount  of  said 
bonds  so  issued  and  secured  equal  to  the  value  of  the  por- 
tion of  said  lands  so  sold  as  appraised  in  said  deed  of  trust, 
said  trustees  should  ^execute  a  conveyance  in  fee  simple  for 
said  lands  so  sold  to  the  purchasers  designated  by  said  com- 
pany, and  said  bonds  should  be  canceled  and  destroyed ; 
that  the  name  of  said  corporation  -was  afterwards  legally 
changed  to  that  of  "  The  Cincinnati  and  Chicago  Railroad 
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Company,"  and  the  latter  invested  with  all  the  rights  and 
powers  of  the  former  corporation;  that  the  lands  in  suit 
were  appraised  in  said  mortgage  at  the  sum  of  two  thou- 
sand three  hundred  dollars,  and  the  south  half  of  the  north- 
east quarter  of  section  22,  town  21  north,  range  10  east,  in 
said  county,  embraced  therein,  was  appraised  at  one  thou- 
sand seven  huiidred  dollars,  as  appears  therein ;  that  after- 
wards, to  wit,  on  the  15th  day  of  July,  1858,  said  last  cor- 
poration sold  said  lands  in  controversy  to  David  B.  Lupton, 
for  the  said  sum  of  two  thousand  three  hundred  dollars, 
who  delivered  to  said  corporation  two  thousand  three  hun- 
dred dollars  in  amount  of  said  bonds,  so  secured,  and  also 
sold  to  said  Lupton  the  last  tract  above  mentioned,  for  said 
sum  of  one  thousand  seven  hundred  dollars,  and  he  surren- 
dered to  said  company  the  amount  of  the  bonds  so  secured, 
as  above  stated,  all  of  which  bonds  said  company,  to  the 
amonnt  of  four  thousand  dollars,  then  and  there  delivered 
to  said  trustees,  and  the  same  were  by  them  canceled  and 
destroyed,  and  thereupon  said  trustees  executed  and  deliv- 
ered to  said  Lupton  a  conveyance  in  fee  simple  for  all  said 
land,  and  said  corporation  also  at  the  same  time  executed  a 
like  deed  to  said  Lupton ;  and  afterwards,  on  the  23d  day 
of  July,  1858,  said  Lupton  sold  and  conveyed  said  land  in 
controversy  to  said  Lewis,  defendant,  by  deed  in  fee  simple, 
copies  of  each  of  which  are  made  parts  of  the  answer;  and 
afterwards,  to  wit,  on  the  3d  day  of  January,  1861,  there 
was  rendered  in  said  court,  in  favor  of  said  plaintiffs,  and 
against  said  corporation  and  said  trustees,  judgment  of  fore- 
closure of  said  mortgage  upon  a  portion  of  said  bonds  so 
secured,  not  including  those  so  delivered  up  and  canceled 
as  above  stated,  with  an  order  directing  the  sale  of  all  of 
said  lands  embraced  in  said  mortgage,  excepting  from  said 
judgment  ot  foreclosure  and  order  of  sale  all  of  said  lands 
that  had  been  purchased  with  bonds  secured  by  said  deed 
of  trust,  in  the  manner  the  lands  in  controversy  were  pur- 
chased by  said  defendant  as  above  stated,  a  copy  of  which 
decree  is  made  a  part  of  the  answer ;  that  afterwards,  on  the 
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1st  of  July,  1862,  a  copy  of  said  judgment  and  order  was 
duly  issued  by  the  clerk  of  said  court,  directed  to  the  sher- 
ift*  of  said  county,  who  afterwards,  on  the  20th  of  August, 
1862,  sold  thereon  the  lands  in  controversy,  at  public  auc- 
tion, to  the  plaintiffs,  at  the  court  house  door  of  said 
county,  after  due  notice  of  time  and  place,  and  thereupon 
executed  to  the  plaintiffs  a  deed  for  the  same,  which  sale 
and  deed  constitute  the  only  title  or  claim  of  title  either  to 
said  lands  or  the  possession  thereof,  or  any  portion  of  the 
same,  which  the  plaintiffB  then  or  everluid;  tiiatneiAer 
the  defendants  nor  said  Lupton  were  parties  to,  or  had  any 
notice  of  said  judgment  of  Rowe  and  Bates  against  said 
trustees  and  said  company.  Lewis  asked  that  his  title  be 
quieted,  and  for  all  other  proper  relief. 

The  trust  mortgage  made  a  part  of  the  answer  was  the 
same  mentioned  in  Bowe  and  Another  v.  Beckett  and  Another ^ 
at  this  term.  The  deed  from  the  trustees  to  Lupton  is  the 
same  in  form  as  that  from  the  trustees  to  James  Sample. 
Lupton  conveyed  the  land  to  Lewis,  July  23d,  1858,  by  £^ 
deed  of  bargain  and  sale,  with  this  covenant:  "The  grantor 
hereby  covenanting  with  the  grantee,  his  heirs  and  assigns, 
that  the  title  so  conveyed  is  clear,  free,  and  unincumbered, 
and  that  he  will  warrant  and  defend  the  same  against  all 
claims  whatever." 

The  appellants  demurred  to  the  answer,  for  the  following 
grounds  of  objection :  1.  The  said  answer  does  not  state 
facts  sufficient  to  constitute  a  defense  to  the  action.  2. 
Each  of  the  several  parts  of  said  answer  is  not  stated  with 
sufficient  certainty  and  definiteness.  3.  Each  of  the  several 
parts  of  said  answer  is  matter  that  the  defendants  are 
estopped  to  set  up  in  defense  of  this  action. 

The  demurrer  was  overruled,  and  the  plaintiffs  excepted. 
The  case  went  to  issue,  and  was  tried  by  the  court;  finding 
for  the  defendants.  A  motion  for  a  new  trial  was  overruled. 

The  questions  involved  in  this  case  are  raised  by  the 
demurrer  to  the  answer.  With  two  exceptions  they  are  the 
same  as  those  involved  in  Bowe  and  Another  v.  Beckeit  and 
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Another,  siipra.  We  hold  that  the  power  in  the  trustees  to 
convey  was  coupled  with  an  interest,  or,  in  other  words, 
was  coupled  with  the  legal  title ;  and  that  the  law  in  such 
case  only  requires  a  substantial  compliance  with  the  terms 
of  the  power;  that  the  surrender  of  bonds  to  the  trustees, 
to  be  canceled,  to  an  amount  equal  to  the  valuation  of  the 
land  conveyed,  was  the  substantial  thing  required  to  be 
done;  that  it  was  immaterial  how  the  railroad  company 
obtained  the  bonds,  whether  with  money  or  a  sale  of  the 
land  conveyed.  The  surrender  and  cancellation  of  bonds 
equal  in  amount  to  the  valuation  of  the  land  conveyed 
inured  to  the  beneiit  of  the  holders  of  the  residue  of  the 
bonds.  The  valuation  of  the  land  was  greater  than  the 
amount  of  the  bonds  issued.  The  surrender  of  a  part 
increased  the  security  of  the  remainder.  The  reply  that 
Lupton  was  secretary  of  the  railroad  company  at  the  time 
of  the  conveyance  to  him  was  immaterial,  and  the  appel- 
lants cannot  complain  of  the  error  of  the  court  in  trying  the 
issues  of  fact  pending  an  issue  of  law  on  a  demurrer  to  that 
reply.    The  appellants  were  not  injured  by  the  error. 

The  judgment  is  affirmed,  with  costs. 

J,  SmUhy  C.  E.  Shipley f  A.  Kilgore^  J.  Davis,  and  G.  Fox^ 
for  appellants. 

T.  J,  Sample  and  W.  31arch,  for  appellees* 


Jemison  v.  Walsh. 

COKMOir  Plxas  Cov^T.^-JuriBdieiion, —  Vendor' 9  Lien. — ^The  Court  of  Oom- 
Bxoti  Peas  has  jnrisdietion  to  enforce  a  vendor's  lien  on  real  estate  for 
unpaid  purchase  money. 

Same. —  Title  to  Real  Estate. — To  deprivo  the  Court  of  Common  Picas  of 
jurisdiction  in  an  action,  on  the  ground  that  the  question  of  the  title  to 
Teal  estate  is  inroUed,  that  question  must  be  the  principal  thing  to  be 
determined. 


30    lOT 
138    495 


168  SUPREME  COURT  OF  INDIANA. 

Jemison  v.  Walsh. 

pROMissoET  Note. — Partnerthip. — The  fact  that  the  maker  of  a  note  paya- 
ble to  a  firm  was  one  of  the  firm  at  the  time  of  its  execution,  if  any 
defense  to  an  action  thereon  against  tho  maker  by  ono  of  the  ]at«  firm  to 
whom  the  other  members  except  the  maker  have  assigned  their  interest  in 
the  note,  only  goes  to  the  amount  of  recoyery. 

Same. — The  action  may  be  maintained,  though  there  has  been  no  final  set- 
tlement of  partnership  accounts,  and  there  are  outstanding  credits  and 
liabilities. 

Same. — Extension  of  Time, — Suit  on  a  note  payable  one  day  after  date. 
Answer,  setting  out  a  written  agreement  by  the  parties,  made  tlirec  days 
after  the  execution  of  the  note,  that  in  consideration  of  a  sale  then  made 
of  a  stock  of  goods,  to  the  maker,  he  should  first  pay  two  other  notes 
executed  at  the  date  of  said  agreement  to  tho  same  payee,  due  six  and 
twelve  months  after  date,  the  same  to  be  paid  off  with  the  proceeds  of 
said  goods,  and  that  after  they  were  so  paid,  the  note  in  suit  should  bo 
paid. 

Heldf  that  this  agreement  did  not  extend  the  time  at  which  the  notes  last 
executed  became  due,  but  did  extend  the  time  for  the  payment  of  the  note 
in  suit  one  year  from  the  date  of  said  agreement 

Practice. — Judgment — Form  of. —  Vendor'a  Lien. — The  complaint  averred 
that  the  consideration  of  tho  note  was  the  sale  of  a  town  lot  to  defendant; 
that  a  bond  to  convey  the  same  to  him  had  been  executed,  and  he  had 
been  placed  in  possession,  and  before  bringing  suit  a  deed  (which 
was  filed  in  court)  had  been  tendered  and  payment  demanded.  Judg- 
ment, in  accordance  with  the  prayer,  for  tho  amount  of  the  note  and  inter- 
est, and  that  the  same  be  declared  a  lien  upon  the  land. 

Heldj  that  the  facts  stated  in  the  complaint  did  not  entitle  the  plaintiff  to 
this  relief,  but  as  no  exception  was  taken  to  the  form  of  tho  judgment^ 
this  court  could  not  even  modify  it. 

APPEAL  from  tho  Johnson  Common  Pleas. 

Eat,  C.  J. — Action  upon  a  promissory  note  given  by  appel- 
lant, who  was  defendant  below,  to  J.  M.  Sergant  &  Co.,  a 
firm  composed  of  appellee,  John  M.  Sergant,  and  David 
Stilly.  It  is  averred  that  by  an  arrangement  in  adjusting 
the  aifairs  of  said  firm,  Sergant  and  Stilly  before  the  com- 
mencement of  tho  action  sold  their  interest  in  the  note  to 
the  appellee, and  they  were  made  defendants  to  answer  as 
to  their  interest  therein.  Tho  consideration  of  the  note 
was  the  sale  by  "Walsh  and  Sergant  of  a  town  lot  to  the  ap- 
pellant, and  a  bond  to  convey  the  same  to  him  had  been 
executed,  and  he  had  been  placed  in  possession, and  before 
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bringing  the  suit  a  deed  had  been  tendered  and  payment 
demanded.  The  deed  was  filed  in  court.  Judgment  was 
asked)  and  that  the  same  be  made  a  lien  upon  the  lot  sold. 

A  demurrer  was  filed  to  the  complaint,  on  the  ground 
that  the  court  had  no  jurisdiction  of  the  subject  matter  of 
the  action.  This  was  overruled.  It  is  insisted  that  an  ac- 
tion to  enforce  a  vendor's  lien  involves  the  question  of  the 
title  to  real  estate.  A  vendor's  lien  is  in  the  nature  of  an 
equitable  mortgage,  and  as  the  Common  Pleas  Court  has  ju- 
risdiction to  enfore  the  contract  when  this  equity  is  merged 
in  a  legal  instrument,  there  can  be  no  force  in  the  objection, 
as  it  was  held  in  Wolcott  v.  Wigton^  7  Ind.  44,  that  the  title 
to  real  estate  must  be  the  principal  thing  to  be  determined, 
or  the  jurisdiction  exists.  The  appellant  filed  an  answer 
in  several  paragraphs.  The  first  was  a  statutory  denial. 
The  second  alleged,that  at  the  time  of  the  execution  of  the 
note,  the  firm  of  J.  M.  Sergant  &  Co.  consisted  of  the  per- 
sons stated  in  the  complaint,  together  with  the  appellant, 
and  that  he  had  not  disposed  of  his  interest  in  the  note. 

To  this  paragraph  a  demurfer  was  sustained.  The  fact 
stated,  if  it  constituted  any  defense  whatever,  only  went  to 
the  amount  of  the  recovery.  It  would  not  be  required  that 
the  appellant  should  unite  with  the  appellee  in  an  action 
against  himself  upon  his  own  contract. 

The  third  paragraph  alleged  a  mistake  in  drafting  the 
note,  that  it  should  have  been  made  payable  one  year  after 
date,  instead  of  one  day  after  date,  and  that  three  days  af- 
ter its  execution  a  new  contract  in  writing  was  made  by  the 
parties,  wherein  the  sale  of  the  town  lot  and  execution  of 
the  note  are  recited,  and  it  is  agreed  that  in  consideration  of 
a  sale  then  made  to  said  appellant  of  a  stock  of  goods,  that 
said  appellant  is  first  to  pay  two  notes,  executed  at  the  date 
of  the  agreement  to  John  M.  Sergant  &  Co.  for  $2,099.18 
each,  one  due  six  months  and  the  other  twelve  months  after 
date,  and  the  same  are  to  be  paid  ofi:*  with  the  proceeds  of 
said  goods  and  merchandidse  so  sold  by  said  J.  M.  Sergant  ' 
k  Co.,  and  after  the  said  notes  are  so  paid,  then  the  said 
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Jemisoii  i8  to  pay  said  Walsh  and  Sergant  the  said  sum  of 
six  hundred  and  fourteen  dollars  and  ninety-nine  cents  with 
accruing  interest,  and  thereupon  the  said  Walsh  and  Ser- 
gant agree  to  execute  a  deed  for  said  property.  It  is  as- 
signed as  error  that  a  demurrer  was  sustained  to  this  para- 
graph. 

The  effect  of  the  contract  was  simply  to  require  the  pay- 
ment of  the  two  notes  mentioned,  in  six  and  twelve  months, 
and  as  much  earlier  as  the  proceeds  resulting  from  the  sale 
of  the  goods  would  enable  the  appellant  to  liquidate  the 
debt.  It  required  the  application  of  the  money  realized 
upon  the  goods  to  the  discharge  of  the  notes,  but  did  not 
extend  the  time  when  they  became  due.  The  contract  did, 
however,  extend  the  time  for  the  payment  of  the  note  in 
suit,  one  year  from  the  date  of  the  written  contract,  but  as 
that  time  had  expired  before  the  commencement  of  the 
action,  the  appellant  was  in  default  upon  that  note. 

The  fourth  paragraph  avers  that  when  the  note  was  exe- 
cuted the  appellant  was  a  member  of  the  firm  of  J.  M.  Ser- 
gant &  Co.,  the  payees  of  the  note,  and  that  there  had  nev- 
er been  any  final  settlement  of  the  accounts  of  said  firm, 
and  there  were  outstanding  credits  and  liabilities  of  said 
firm,  and  until  final  settlement  the  extent  of  his  liability 
cannot  be  ascertained. 

The  demurrer  to  thiai  paragraph  was,  perhaps,  sustained 
in  the  hope  that  a  forced  compliance  by  appellant  with  his 
contract  would  enable  a  final  and  satisfactory  adjustment 
of  accounts  to  be  made  between  the  members  of  the  late 
firm.    This  seems  a  reasonable  view. 

There  was  a  trial  and  a  finding  for  the  appellee.  A  judg- 
ment was  rendered  for  the  amount  of  the  note  and  interest^ 
and  that  the  same  be  declared  a  lien  upon  the  land.  Thia 
judgment  was  not  in  proper  form,  as  the  facts  stated  in  the 
complaint  did  not  entitle  the  appellee  to  this  relief,  but  as 
no  exception  was  taken  to  the  form  of  the  judgment,  we 
cannot  even  modify  it  upon  appeal.  If  such  exception  had 
been  reserved,  the  attention  of  the  court  below  would  have 
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been  called  to  this  error,  and  a  correction  perhaps  had  with- 
ont  an  appeal. 

The  judgment  is  affirmed,  with  six  per  cent,  damages 
and  costs. 

S.  P.  Oyler  and  jD.  W.  Howe^  for  appellant. 

G.  M.  Overstreei  and  A.  £.  Hunter^  for  appellee. 


Leard  and  Others  v.  Leabd. 

Pbscerts. —  IVidow, — Limitation  of  Aetiom, — Petition  for  partition,  filed 
Janaary  15th,  1868,  by  the  brothers  and  sisters  of  J.  L.,  who  died  in 
March,  1865,  seized  in  fee  of  the  land  sought  to  be  partitioned,  leaying  * 
widow,  the  defendant,  but  no  child  or  father  or  mother. 

Held,  that  by  tho  act  of  March  4th,  1853  (Acts  1858,  p.  55),  the  petitioners 
were  entitled  to  one  undivided  half  of  such  land,  but  that  sections  I,  2,  3, 
and  4  of  saidact^  not  being  in  conformity  with  the  ruling  in  Langdon  y. 
AppltgaUj  5  Ind.  827,  were  repealed  by  the  act  of  31  arch  9th,  1867,  (Acts 
1867,  p.  204),  leaving  in  force  the  provision  of  the  act  of  May  14th,  1852 
(1  G.  &  H.  296,  sec.  26),  that  in  such  case  tho  widow  is  entitled  to  the 
entire  estate— tho  commencement  of  actions  arising  under  the  law  re- 
pealed being  limited  to  ninety  days  from  tho  passage  of  said  act  of  1867, 
which  to  the  petitioners  was  a  reasonable  time. 

Bepeal  of  Laws. — An  identification  of  any  kind,  of  a  law  intended  to  be 
repealed,  is  sufficient  in  the  repealing  act. 

Supreme  Couht. — Rulings  of. — The  inferior  courts  of  this  State  are  bound 
by  the  rulings  of  the  Supreme  Court  till  overruled  by  it,  but  the  legal 
presumption  is  that,  whenever  properly  applied  to,  it  will  correct  its  own 
errors. 

APPEAL  from  tho  Delaware  Circuit  Court. 

Gregory,  J. — The  appellants,  on  the  15th  of  January, 
1868,  filed  their  petition  in  the  court  below  against  the  ap- 
pellee, for  partition  of  real  estate.  The  petitioners  were  the 
brothers  and  sisters  of  John  Leard,  who  died  in  March, 
1865,  seized  in  fee  of  the  lands  sought  to  be  partitioned. 
The  appellee  is  the  widow  of  the  deceased.    A  demurrer 
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was  sustained  to  the  petition,  and  this  presents  the  question 
in  the  case. 

In  May,  1857,  this  court,  in  Wilkins  v.  MiUeVy  9  Ind.  100, 
held,  that  sections  1,  2,  3,  and  4,  of  chapter  88,  Laws  of 
1853,  p.  55,  were  unconstitutional,  following  the  ruling  in 
Langdon  v.  ApplegatCy  5  Ind.  327.  By  the  act  of  March  9th, 
1867,  the  legislature  repealed  "all  laws  theretofoi'e  passed 
not  in  conformity  with  the  ruling  of  the  Supreme  Court  of 
this  State  in  the  case  of  Langdon  against  Applegate  and 
others,  reported  in  the  5th  volume  of  the  Indiana  Reports 
on  page  327;"  and  provided  therein  that  "all  actions  aris- 
ing out  of  or  for  a  violation  of  any  law  repealed  by  this  act, 
shall  be  commenced  within  ninety  days  from  the  passage  of 
this  act,  and  not  afterwards,'*    Acts  of  1867,  p.  204. 

In  The  Greencasile  Southern  Turnpike  Company  v.  The 
State,  on  the  relation  of  Malot,  28  Ind.  382,  this  court,  at  the 
November  temi,  1867,  overruled  the  cases  of  Langdon  v.  Ap- 
plegate and  Wilkins  v.  Miller,  supra. 

By  the  act  regulating  descents,  of  May  14th,  1852,  the 
appellee  is  entitled  to  the  entire  estate  in  the  lands  described 
in  the  petition;  but  by  the  act  of  March  4th,  1853,  the 
petitioners,  as  the  brothers  and  sisters  of  the  deceased,  there 
being  no  child  or  children  or  their  descendants,  or  father 
or  mother  surviving,  are  entitled  to  an  undivided  half  of 
such  lands. 

It  is  claimed  that  the  act  of  March  9th,  1867,  did  not 
repeal  the  act  of  March  4th,  1853.  We  hold  otherwise. 
The  repealing  act  embraces  all  laws  not  in  conformity  with 
the  ruling  in  Langdon  v,  Applegate.  The  ruling  was,  that  an 
act  amending  a  former  statute  must  set  forth  at  full  length 
the  former  act  as  it  was  before  the  amendment.  It  was  by 
the  force  of,  and  in  conformity  to,  this  ruling,  that  the  case 
of  Willdns  V.  MiUer  was  decided.  It  is  clear  that  sections 
1,  2,  3,  and  4,  of  the  act  of  March  4th,  1853,  were  not  in 
conformity  with  the  ruling  in  Langdon  v.  Applegate,  and 
were  embraced  in  the  repealing  act. 

A  law  may  be  repealed  without  .reference  to  its  title.  An 
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identification  of  any  kind  is  sufficient.  An  act  covering 
the  same  subject  matter  would  repeal  a  former  statute  em- 
braced within  its  provisions.  The  repeal  of  the  act  of 
March  4th,  1853,  left  the  law  of  descents  as  it  stood  under 
the  act  of  1852,  supra. 

In  contemplation  of  law  the  act  of  March  4th,  1853,  was 
.  in  force  until  repealed  by  the  act  of  March  9th,  1867.  The 
ruling  in  Wilkins  v.  MiUer  was  not  law.  It  is  true  that  the 
inferior  courts  of  this  State  were  bound  thereby  until  over- 
ruled  by  this  court.  But  the  legal  presumption  is  that  this 
court  will  decide  the  law  as  it  is ;  that  it  will  at  any  time, 
•when  properly  applied  to,  correct  its  own  errors.  The 
courts  were  open  to  the  appellants  from  the  death  of  the 
intestate  to  assert  their  claim.  They  had  ninety  days  from 
the  passage  of  the  act  of  March  9th,  1867,  in  which  to  do 
60.  It  cannot  be  said  that  the  last  named  act  deprived  them 
of  having  a  reasonable  time  within  which  to  commence 
their  action.  Ignorantia  juris  non  excusat  The  only  thing 
that  can  be  urged  is  that  the  appellants  were  ignorant  of 
their  legal  rights.  The  suit  was  not  commenced  in  time. 
The  court  below  committed  no  error  in  sustaining  the  de- 
murrer. 

The  judgment  is  affirmed,  with  costs. 

J".  BrtymileCy  for  appellants. 

W.  March  and  W.  Brothertortj  for  appellee. 


Thb  Nbw  Ebl  River  DuAiNma  Association  v.  Dubbin. 

Dbaihino  Association. — A  draining  association,  organised  under  the  act 
of  June  12th,  1852,  is  not  a  corporation  until  the  articles  of  association 
haTe  been  in  faat  recorded  in  the  recorder's  ofiSce  of  the  county  or  coun- 
ties in  which  the  contemplated  work  is  situated. 
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Bams. — A89e99ment — Procuring  an  assessment  to  be  made  upon  lands  to  ai4 
in  the  construction  of  a  drain  is  a  corporate  act,  and  cannot  be  legally 
done  until  after  the  articles  of  association  have  been  recorded. 

Same. — Practice. — In  a  suit  by  a  draining  association  upon  an  assessment, 
the  defendant  (not  being  a  member  of  the  association,  and  not  having 
contracted  with  it  as  a  corporation)  may  plead  ntU  titl  corporation  at  tho 
date  of  the  assessment. 

Bamk. — Excessive  Aeseasment-^^Die  fact  that  an  assessment^  otherwise  valid, 
is  too  high)  will  not  defeat  an  action  thereon,  but  only  go  to  reduce  ihe 
amount  of  recovery* 

Vii'EA.m:xo.^^DtfectiveAnswer.'-^A  paragraph  of  an  answer  which  assumes  to 
answer  the  whole  complaint,  whilst  the  facts  pleaded  only  amount  to  an 
answer  to  a  part,  is  bad. 

VBACTicTi,-^Supreme  Qmrt-^Tht  Supreme  Court  will  not  reverse  a  judg* 
ment  for  overruling  a  demurrer  to  a  bad  paragraph  of  an  answer,  when 
the  judgment  is  rendered  for  the  defendant  on  the  refusal  of  the  plaintiif 
to  reply  to  a  paragraph  which  is  a  good  bar  to  the  action. 

APPEAL  from  the  Boone  Circuit  Court. 

Elliott,  J. — Suit  by  the  New  Eel  River  Draining  Asso- 
ciation  against  Samuel  S.  Durbin,  upon  an  assessment  made 
upon  the  lands  of  the  latter,  to  aid  in  the  construction  of 
a  drain.  Durbin  filed  an  answer  containing  five  para- 
graphs. Issue  was  taken  on  the  third  and  fourth  para- 
graphs, but  as  no  question  arises  upon  them  in  this  court, 
they  need  not  be  further  noticed. 

The  first  paragraph  alleges  that  at  the  time  the  assess- 
ment sued  on  was  made,  the  articles  of  association  of  plain- 
tifl'  were  not  recorded  in  the  recorder's  office  of  Boone 
county,  wherefore  there  was  not  at  the  time  of  making  the 
alleged  assessment,  any  such  corporation  as  "  The  New  Eel 
River  Draining  Association."  2.  JNul  tiel  corporation  at 
the  date  of  the  assessment.  5.  That  the  eighty  acres  of 
land  owned  by  the  plaintiff  and  described  in  the  complaint 
are  divided  into  two  distinct  tracts  by  a  public  highway, 
known  as  the  Jamestown  and  Lebanon  road,  which  runs 
through  said  land  east  and  west,  leaving  about  forty-one 
acres  north,  and  about  thirty-nine  acres  south  of  said  high- 
way ;  that  so  much  thereof  as  lies  north  of  the  highway  is 
upland,  dry  and  tillable,  and  would  not  be,  in  any  wise, 
benefitted  by  the  proposed  drain;  that  the  proposed  drain 
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runs  through  the  southeast  corner  of  that  part  of  the  tract 
lying  south  of  the  highway,  and,  if  properly  constructed, 
would  benefit  about  twenty-eight  acres  of  that  part  of  the 
tract;  that  as  the  assessment  attempts  to  attach  a  lien  on 
that  part  of  the  tract  lying  north  of  the  highway,  which 
would  not  be  in  any  manner  benefitted  by  the  drain,  it  is 
wrongful  and  unlawful.  It  is  also  alleged  that  the  assess- 
ment greatly  exceeds  in  amount  the  benefits  which  would 
accrue  from  the  construction  of  the  drain  to  the  south  part 
of  said  land,  &c. 

To  each  of  these  paragraphs  a  demurrer  was  overruled. 
The  plaintiflT  then  replied  to  the  first  paragraph,  that  on  the> 
15th  day  of  October,  1866,  the  plaintiff's  clerk,  Robert  F. 
Prichard,  left  the  articles  of  association  of  the  company, 
duly  signed  and  prepared  for  record,  with  the  recorder  of 
Boone  county  for  record,  and  directed  him  to  record  them; 
that  the  plaintiff's  clerk  afterwards  called  on  the  recorder 
for  them,  and,  on  being  informed  by  the  recorder  that  they 
were  recorded,  took  them  away;  that  the  directors  of  the 
association,  in  the  confident  belief  that  the  articles  of 
association  had,  in  fact,  been  recorded,  procured  the  assess- 
ment to  be  made ;  that  said  articles  were  actually  recorded 
on  the  25th  of  December,  1867.  A  demurrer  was  sustained 
to  the  reply,  to  which  the  plaintiff'  excepted.  The  plaintiff 
refused  to  reply  further,  and  final  judgment  was  thereupon 
rendered  for  the  defendant.    The  plaintiff  appeals. 

It  is  insisted  on  the  part  of  the  appellant,  that  the  court 
erred  in  overruling  the  demurrer  to  the  first  paragraph  of 
the  answer,  and  also,  in  sustaining  the  demurrer  to  the 
appellant's  reply  thereto. 

The  fifth  section  of  the  act  (1  G.  &  H.  303)  under  which 
the  appellant  claims  to  be  a  corporation,  provides  that  ^Hhe 
company  shall  cause  their  articles  of  association  to  be 
recorded  in  the  recorder's  office  of  the  county  or  counties 
in  which  the  contemplated  work  is  situated,  and  thereafter 
such  association  shall  be  a  body  politic  and  corporate,  by 
the  name  and  style  so  adopted,  with  all  the  rights,  inci- 
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dents,  and  liabilities  of  bodies  corporate,"  &e.,  and  makes  it 
the  duty  of  the  courts  of  the  county  or  counties  in  which 
the  articles  are  so  recorded  to  take  judicial  notice  of  the 
existence  of  such  corporation. 

It  is  argued  for  the  appellant  that  the  execution  of  the 
articles  of  association  makes  the  company,  in  fact,  a  corpo- 
ration, but  that  the  courts  cannot  judicially  take  notice  of 
its  existence,  without  its  being  specially  pleaded,  unless  the 
articles  are  recorded.  We  cannot  so  construe  the  statute. 
As  we  read  it,  the  recording  of  the  articles  of  association 
is  a  condition  precedent  to  the  investment  of  corporate 
powers  upon  the  company.  The  articles  being  recorded, 
then — "  thereafter  " — and  not  before,  "  such  association 
shall  be  a  body  politic  and  corporate."  The  language  of 
the  statute  is  too  plain  to  admit  of  any  other  reasonable 
construction. 

Procuring  an  assessment  to  be  made  was  a  corporate  act, 
and  could  not  be  legally  done  until  after  the  articles  of 
association  were  recorded,  and  the  association  thereby 
clothed  with  corporate  powers.  It  follows^  that  the  first 
paragraph  of  the  answer,  which  avers  that  the  articles  were 
not  recorded  at  the  time  the  assessment  was  made,  is  a  good 
bar  to  the  action,  and  the  demurrer  to  it  was,  therefore, 
properly  overruled.  The  reply  to  that  paragraph  is  not 
sufficient  to  avoid  it.  It  sets  up  as  an  excuse  for  failing  to 
have  the  articles  of  association  recorded  before  the  assess- 
ment was  made,  that  they  were  left  with  the  recorder  by 
the  company's  clerk,  who  afterwards  took  them  away,  on 
being  informed  by  the  recorder  that  they  were  recorded, 
and  the  directors  of  the  company  so  believed.  This  may 
show  that  the  recorder  was  more  at  fault  for  the  failure 
than  the  directors,  but  it  does  not  fill  the  requirement  of 
the  statute,  nor  make  the  association  a  legal  corporation 
prior  to  the  time  the  articles  were  in  fact  recorded,  and, 
hence,  the  court  did  right  in  sustaining  the  demurrer  to 
the  reply. 

The  second  paragraph  of  the  answer,  we  think,  is  good. 
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The  defendant  was  not  a  member  of  the  association,  nor 
had  he  contracted  with  it  as  a  corporation,  and  was  not, 
therefore,  estopped  from  denying  its  legal  existence  as  such 
at  the  time  of  making  the  assessment  upon  which  he  was 
sued.  He  does  not  deny  that  a  corporation  legally  existed 
when  the  suit  was  brought  or  at  the  time  of  filing  the 
answer,  but  alleges  that  it  was  not  such  when  the  assess- 
ment was  made ;  and  if  the  allegation  be  true,  then,  as  we 
have  seen,  the  assessment  was  without  authority  of  law  and 
void.  The  answer  does  not  controvert  the  right  of  the 
association  to  sue  in  its  corporate  name  after  the  articles  of 
association  were  recorded,  but  denies  the  right  to  recover 
on  a  void  assessment ;  and  we  think  the  second  paragraph 
of  the  answer  properly  raises  that  question. 

The  same  question,  however,  was  directely  presented  by 
the  first  paragraph,  and  the  second  might  have  been 
stricken  out  on  motion. 

The  act  requires  the  appraisers  to  assess  the  benefits  to 
each  tract  that  would  result  from  the  construction  of  the 
drain.  The  assessment  presented  in  the  complaint  shows  a 
compliance  with  the  statute  in  that  respect.  It  describes 
the  defendant's  land  as  the  east  half  of  the  southeast  quar- 
ter of  section  31,  township  18,  in  range  1  west,  containing 
eighty  acres,  and  assesses  the  benefits  thereto  at  two  hundred 
and  fifty  dollars.  The  fifth  paragraph  of  the  answer  denies 
that  forty-one  acres  of  the  north  end  of  the-  tract  would  be, 
in  any  wise,  benefitted  by  making  the  drain,  and  that  the 
assessment  exceeds  the  amount  of  benefits  that  would  result 
therefrom.  The  latter  fact,  if  properly  presented,  is  author- 
ized by  the  statute  to  be  shown  in  defense;  but  it  is  not 
intended  by  the  statute  that  proof  that  the  assessment  is  too 
high  should  defeat  the  action.  It  would  only  go  to  miti- 
gate, or  reduce  the  amount  to  the  actual  benefits.  The  only 
effect  that  could  be  claimed  by  showing  that  a  part  of  the 
described  tract  would  not  be  benefitted  by  the  drain,  would 
be  to  confine  the  lien  in  the  final  judgment  to  the  part  ben- 
Vol,  XXX.— 12 
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efittcd  thereby,  and  whether  it  would  have  that  eflect  we 
need  not  now  determme,  as  that  paragraph  of  the  answer  is 
clearly  defective,  in  assuming  to  answer  the  whole  com- 
plaint, whilst  the  facts  pleaded,  at  most,  only  amount  to  an 
answer  to  a  part  of  it ;  and  hence,  the  demurrer  to  it  should 
have  been  sustained.  We  cannot,  however,  reverse  the 
judgment  for  this  error,  as  it  was  rendered  on  the  refusal 
of  the  appellant  to  reply  to  the  first  paragraph,  which  we 
have  held  to  be  a  good  bar  to  the  action. 

The  judgment  is  affirmed,  with  costs. 

A.  J.  Boone y  B.  W.  Harrison,  0.  S.  Hamilton,  and  C.  C. 
Galvin.  for  appellant. 

C.  C  Nave,  S.  Neal,  and  J.  M.  Butler  for  appellee. 


Harnet  v.  Wooden  and  Another. 

CoMXoir  Schools. — Special  Revenue^ — School  trustees,  in  anticipation  of  tlie 
actual  collection  of  funds  levied  under  the  act  of  March  9th,  1867  (Acts 
1867,  p.  80),  may  employ  teachers  to  carry  on  schools  within  the  year  for 
which  the  levy  has  been  made,  to  be  paid  out  of  such  flinds  when  eol- 
lected. 

Sams. — School  Itevenue  for  Tuition, — ^The  only  portion  of  the  school  fund 
which  the  school  trustees  may  not  expend  in  anticipation  is  the  school 
revenue  for  tuition  belonging  to  the  State,  and  by  it  apportioned. 

APPEAL  from  the  Decatur  Circuit  Court. 

Ray,  C.  J. — ^The  appellant,  a  tax  payer,  and  one  of  the 
school  trustees  of  the  city  of  Greensburg,  brought  his 
action  to  enjoin  the  two  other  school  trustees  from  contract- 
ing with  certain  persons  as  teachers,  to  carry  on  a  school, 
from  August  Slst,  1868,  for  a  term  of  ten  months,  to  bo 
paid  out  of  the  school  fund.  The  Circuit  Court  refused  the 
injunction.  The  only  question  presented  for  our  considera- 
tion is  whether  the  funds  levied  by  the  common  council  of 
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the  city  for  the  year  1868,  may  be  thus  anticipated  before 
they  are  actually  collected. 

The  first  section  of  the  act  "to  provide  for  a  general 
system  of  common  schools/*  &c.,  approved  March  6th,  1865, 
provides  for  a  state  tax  for  the  purpose  of  supporting  a 
general  system  of  common  schools.  The  second  section  of 
the  act  provides  that  the  funds  derived  from  certain  sources 
shall  be  denominated  the  "Common  School  Fund,"  and 
that  realized  from  the  sale  of  Congressional  township 
school  lands  shall  be  denominated  "Congressional  Town- 
ship School  Fund,"  and  that  the  income  from  the  latter, 
together  with  the  taxes  mentioned  in  the  first  section  of 
the  act,  with  the  money  derived  from  licenses  for  the  sale 
of  intoxicating  liquor,  and  unclaimed  fees,  shall  be  de- 
nominated the  "School  Revenue  for  Tuition,"  the  whole 
of  which  is  appropriated  and  to  be  applied  exclusively  to 
furnishing  tuition  to  the  common  schools  of  the  State, 
without  any  deduction  for  the  expense  of  collection  or  dis- 
bursement. 

The  eighth  section  provides  that  "  the  trustees  shall  keep 
a  record  of  their  proceedings  relative  to  the  schools,  inclu- 
ding all  orders  and  allowances  on  account  thereof;  inclu- 
ding, also,  accounts  of  all  receipts  and  expenditures  of 
scliool  revenue,  distinguishing  between  the  special  school 
revenue  belonging  to  their  township,  town,  or  city,  and 
the  school  revenue  for  tuition  which  belongs  to  the  StatiO, 
and  by  it  apportioned  to  their  township,  town,  or  city, 
which  said  revenue  for  tuition  they  shall  not  permit  to 
be  expended  for  any  other  purpose,  nor  even  for  that  pur- 
pose, in  advance  of  its  apportionment  to  their  respective 
corporations." 

The  twelfth  section  authorizes  the  trustees  of  the  sev- 
eral townships,  towns,  and  cities  to  levy  a  special  tax  for 
the  construction,  renting,  or  repairing  of  school  houses, 
providing  furniture,  school  apparatus,  and  fuel  therefor, 
and  for  the  payment  of  other  necessary  expenses  of  the 
school,  except  tuition.    It  plainly  appears  that  the  only  por^ 


180  SUPREME  COURT  OF  INDIANA. 

Harney  v.  Wooden  and  Another. 

tion  of  the  school  fund  which  the  school  trustees  may  not, 
by  the  express  provisions  of  the  law,  expend  in  anticipation, 
is  that  which  must  be  apportioned.  The  reason  for  this 
restriction  is  equally  clear.  Until  the  apportionment  is 
made,  the  amount  due  to  the  school  district  cannot,  with 
any  accuracy,  be  determined.  But  this  i^  not  so  with  the 
special  tax  levied  by  the  township,  and  therefore  no  such 
limitation  of  power  is  imposed. 

The  tax  in  question  in  this  case  was  levied  under  the  act 
of  March  9th,  1867,  authorizing  township  trustees,  trustees  of 
incorporated  towns,  and  common  councils  of  cities  to  levy  a 
tax  for  school  purposes.  The  second  section  of  that  act 
provides  that  the  funds  arising  from  such  tax  shall  be  under 
the  charge  and  control  of  the  same  officers,  secured  by  the 
same  guarantees,  subject  to  the  same  rules  and  regulations, 
and  applied  and  expended  in  the  same  manner  as  funds 
arising  from  taxation  for  common  school  purposes,  except 
that  the  funds  are  to  be  expended  in  the  same  civil  district 
where  they  are  collected.  The  requirement  that  the  funds 
shall  be  expended  where  collected,  renders  inaplicable  the 
restriction  in  the  eighth  section  of  the  school  law,  that  no 
fund  shall  be  expended  "  in  advance  of  its  apportionment,*' 
for  here  there  can  be  no  apportionment.  Nor  does  the 
reason  of  the  limitation  apply ;  for  the  amount  to  be  raised 
by  the  city  levy  may  be  calculated  with  reasonable  cer- 
tainty, and  contracts  may  be  made  within  the  year  based 
upon  the  tax  levy  for  school  purposes  for  that  year, 
although  the  money  may  not  be  actually  collected.  The 
complaint  in  this  case  being  simply  to  enjoin  the  present 
application  of  the  school  fund,  we  do  not  feel  called  upon  to 
discuss  the  constitutionality  of  the  law  authorizing  the  levy 
of  taxes.  The  ruling  of  tiie  court  having  been  in  accord- 
ance with  this  construction  of  the  law,  the  judgment  is  af- 
firmed, with  costs. 

J.  S.  Seobey  and  E.  R.  Monforty  for  appellant. 

C.  Shane^  W.  A.  Moore^  W.  Cumback,  8.  A.  Bormerj  C. 
Ewing^  J.  K.  Ewing^  J.  Gaviny  and  J.  D.  Miller^  for  appellees. 
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Peden's  Administrator  v.  Kma  and  Another. 

Pleadisq. — Offuttion  of  ChrUtian  Name. — The  omission  of  the  Christian 
name  of  the  plaintiff  in  the  statement  of  a  claim  against  a  decedent's 
estate  is  only  matter  in  abatement,  and  the  objection  may  be  obviated  by 
amendment. 

Practicb. — Special  Finding  by  the  Court. — To  prepare  a  case  for  the  Supremo 
Court  under  section  841  of  the  code,  the  court  below  should  first  state  the 
facts  in  writing,  and  then  the  conclusions  of  law  upon  them,  to  which 
conclusions  the  party  aggrieved  should  enter  his  exception. 

Same. — When  the  finding  covers  the  issues,  and  the  court  has  passed  therein 
on  all  the  facts  in  the  case,  questions  of  law  involved  in  the  finding  are 
not  saved  by  a  motion  for  a  new  trial,  or  by  a  motion  for  judgment  on 
the  special  finding. 

Same. — Hew  Trial  — To  entitle  a  motion  for  a  new  trial  to  consideration  by 
this  court  in  such  case,  the  evidence  must  be  made  part  of  the  record  by 
bill  of  exceptions. 
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APPEAL  from  the  Madison  Common  Pleas. 

Gregory,  J. — Niehol  and  King  filed  the  following  claim 
against  Peden's  estate  in  the  clerk's  office  of  the  court  be- 
low :  "  Hiram  Peden,  Administrator  of  the  estate  of  Joseph 
Pedcn,  deceased,  to  O.  P.  Stone,  Dr. 

To  balance  in  error  on  settlement  November  14th,  1865,  one 
hundred  dollard,  $100.00 

Interest  on  the  same  9^  months,  4.75 


-  $104.75 
"  O.  P.  Stone. 
"For  value  received  I  assign  the  above  claim  to  Nichol  & 
King,  August  29th,  1866. 

«  O.  P.  Stone." 
A  demurrer  was  sustained  to  this  claim.  By  leave  of  the 
court,  the  appellees  amended  as  follows:  "George  Nichol 
and  Amos  J.  King  come  now  and  amend  their  claim  filed 
in  said  court  against  Hiram  Peden,  Administrator  of  Joseph 
Peden's  estate, andmakeOliverP.Stone adefendant thereto, 
?  to  answer  as  to  his  interest  in  the  assignment  of  the  said 
account." 


182  SUPREME  COURT  OF  INDIANA. 

Pcden*8  Administrator  v.  King  and  Another. 

Stone  answered,  that  he  had  no  interest  in  the  claim. 
The  appellees,  under  a  rule  of  court  to  make  the  cause  of 
action  more  specific,  filed  the  following: — "Nichol  &  King 
V.  Hiram  Peden,  Administrator. 

"  Now  come  said  plaintiffs  and  amend  their  complaint  as 
follows,  to  wit:  the  settlement  alluded  to  in  said  claim  was 
made  on  the  14th  day  of  November,  1865,  for  services  of 
said  Stone  as  deputy  clerk;  and  also  at  the  same  time  for 
money  received  by  said  Stone,  as  such  deputy,  in  fees,  and 
belonging  to  said  Joseph  Peden,  as  clerk,  which  settlement 
and  account  between  said  Stone  and  Hiram  Peden,  as  ad- 
ministrator, showed  that  there  was  in  Stone's  hands  at  that 
date  $279.69,  money  belonging  to  said  Joseph  Peden  in 
fees,  and  that  there  was  a  balance  duo  said  Stone  for  servi- 
ces aforesaid,  the  sum  of  $922.44;  the  error  complained  of 
is,  that  the  amount  allowed  in  said  settlement  to  said  Stone 
was  $822.44,  when  the  amount  should  have  been  $922.44; 
said  sum  of  $100.00  was  omitted  by  mistake." 

The  appellant  answered:  first,  general  denial;  second,  set- 
oflT  for  money  had  and  received  by  Stone  of  the  deceased 
in  his  life-time ;  third,  substantially  the  same  as  .the  second. 
The  plaintifts  replied  by  the  general  denial.  Trial  by  the 
court.     There  was  a  special  finding  for  the  plaintifis. 

There  was  an  attempt  in  the  court  below  to  raise  a  ques- 
tion of  law  by  the  finding,  by  a  statement  therein  that  the 
several  sums  claimed  as  a  set-oflT  were  "received  by  Stone 
as  deputy  clerk,  of  fees  paid  into  the  clerk's  office,  some  of 
which  were  receipted  for  in  the  name  of  Joseph  Peden,  clerk, 
by  Stone,  deputy,  whilst  others  were  receipted  for  by  Stone 
alone  as  deputy  clerk ;  no  other  evidence  as  to  who  got  the 
money;  all  of  which  credits  of  fees  on  the  fee  books  are  in 
the  hand  writing  of  Stone.  Now,  if  the  amounts  thus  re- 
ceived and  receipted  for  are  proper  charges  against  Stone, 
then  the  finding  should  be  for  the  defendant,  if  not,  then  it 
should  be  for  the  plaintiffs,  and  the  court  believing  they  are 
not  proper  charges  against  Stone,  having  been  made  in  the 
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discharge  of  a  duty  as  deputy  clerk,  the  finding  is  for  the 
plaintifts." 

Motions  were  made  for  a  new  trial,  and  for  judgment  on 
the  special  finding,  which  were  overruled.  The  evidence  is 
not  in  the  record.  It  is  claimed  that  the  suit  ought  to 
have  been  in  the  Christian  as  well  as  the  surnames  of  the 
appellees.  There  is  nothing  in  this  objection.  If  it  was 
true  that  the  Christian  names  of  the  plaintifis  were  omitted 
in  the  statement  of  the  cls^im,  it  would  bo  only  matter  in 
abatement.  But,  as  we  understand  the  record,  this  objection 
was  obviated  by  the  amendment. 

To  prepare  a  case  for  this  court  under  section  341  of  the 
code,  the  court  below  should  "first  state  the  facts  in  writ- 
ing, and  then  the  conclusions  of  the  law  upon  them,"  to 
which  the  party  agrieved  enters  his  exception.  When  the 
finding  covers  the  issues,  and  the  court  has  passed  on  all 
the  fact^  involved  in  the  case,  the  question  is  not  saved  by 
a  motion  for  a  new  trial,  or  for  judgment  on  the  special 
finding. 

To  entitle  the  motion  for  a  new  trial  to  consideration,  the 
evidence  in  such  a  case  must  be  made  a  part  of  the  record 
by  bill  of  exceptions.  The  statement  in  the  special  finding 
presents  no  question  for  this  court. 

The  judgment  is  affirmed,  with  costs. 

J.  TT.  Sansberi/j  for  appellant. 

M.  S.  BobinsoTiy  for  appellees. 


Berry  and  Another  r.  Daily. 

Pkacticb. — New  Trial  afUr  Term. — Complaint  under  section  356  of  the  code 
for  a  new  trial  of  a  causo  wherein  husband  and  wife  were  plaintiffs.  One 
paragraph  of  the  complaint  in  the  original  proceeding  counted  on  a  cause 
of  action  belonging  to  the  wife,  for  which  she  might  have  sued  alone,  or, 
as  she  did,  jointly  with  her  husband. 
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Held^  that  the  application  should  have  been  by  both  plaintiffs,  and  being  so, 
that  the  complaint  was  insufficient  for  not  ayerring  that  the  newly  dis- 
coYcred  evidence  was  not  fully  known  to  the  husband  at  the  time  of  the 
proTious  trial,  but  merely  alleging  that  the  wife  had  since  discoTered  it^ 

APPEAL  from  the  Clark  Circuit  Court. 

Frazer,  J. — This  was  a  complaint  for  a  new  trial  under 
the  statute,  on  account  of  newly  discovered  evidence.  The 
new  trial  was  sought  of  a  cause  in  which  the  present  ap- 
pellants (husband  and  wife)  were  plaintiffs,  and  the  appellee 
was  defendant.  It  is  assigned  for  error  that  the  court  be- 
low sustained  a  demurrer  to  the  complaint.  The  second 
paragraph  of  the  complaint  in  the  original  cause  counted 
on  a  cause  of  action  belonging  to  the  wife,  and  for  which 
she  might  have  sued  alone,  or  jointly  with  her  husband^  us 
she  did.  The  complaint  for  a  new  trial  does  not  aver  that 
the  newly  discovered  evidence  was  hot  fully  known  to  the 
husband  at  the  time  of  the  previous  trial,  but  merely  that 
the  wife  has  since  discovered  it.  It  was  therefore  clearly 
insufficient  and  liable  to  demurrer. 

There  is  some  uncertainty  as  to  whether  the  complaint 
for  a  new  trial  was  by  both  husband  and  wife  or  by  the  wife 
alone.  It  should  have  been  by  both,  and  seems  to  haye 
been  so  construed  in  the  court  below  and  by  the  parties, 
and  we  have  so  treated  it,  though  we  do  not  so  decide. 

Judgment  affirmed,  with  costs. 

J.  H.  Sotsmburg  and  T.  M.  Brown^  for  appellants. 

T.  W.  Gibson  and  J.  Morrison,  for  appellee. 
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Weight  v.  Texts. 

Sheriff's  Sale. — Sale  in  Parcels, — Where  real  estate  occupied  as  separate 
parcels  is  sold  on  execution  as  an  entirety,  without  being  first  offered  in 
parcels,  the  fact  of  such  occupation  being  known  to  the  sheriff  and  the 
purchaser,  the  sale  cannot  be  sustained. 

Sams. — Official  Discretion. — Fraud. — Where  there  is  no  actual  division  of 
the  property,  and  the  question  of  its  susceptibility  of  division  must  be 
determined  by  the  sheriff,  if  there  may  be  an  honest  difference  of  opinion, 
the  conclusion  reached  by  tho  officer  must  be  final — unless  his  action  oper- 
ate as  a  fraud  upon  the  execution  defendant  or  his  creditors,  11  cannot  be 
reviewed. 

APPEAL  from  the  Kosciusko  Circuit  Court. 

Ray,  C.  J. — This  case  was  ejectment  by  the  appellee 
against  the  appellant  to  recover  lot  numbered  120,  in  the 
town  of  Warsaw.  Tho  defendant  answered  by  general 
denial. 

There  was  a  trial  of  the  cause,  resulting  in  a  finding  and 
judgment  for  the  plaintiff:'  A  new  trial  was  granted 
on  the  payment  of  costs  by  defendant  within  less  than 
one  year  from  the  date  of  the  first  judgment.  There 
was  a  second  trial  at  the  January  term,  1868,  resulting  in  a 
finding  and  judgment  in  favor  of  the  plaintiff*.  The  evi- 
dence is  in  the  record  by  a  bill  of  exceptions.  It  was 
admitted  in  an  agreement  of  facts  filed  in  the  case  that 
the  title  to  the  premises  was  in  the  plaintiff*,  unless  the  same 
had  been  divested  by  virtue  of  a  certain  8herift"s  sale  and 
deed  of  conveyance  made  in  pursuance  thereof  to  the  de- 
fendant Wright.  At  the  request  of  the  defendant  below, 
the  court,  trying  the  cause  without  a  jury,  made  a  special 
finding  of  facts,  as  follows: — "The  plaintiff*,  on  the  1st  day 
of  November,  1859,  was  the  owner  of  the  lot  in  controversy, 
and  is  still  the  owner,  unless  he  has  been  divested  of  his 
title  therein  by  virtue  of  a  sherifiF's  deed  executed  by  the 
sheriff:'  of  said  Kosciusko  county,  upon  a  sale  of  said  lot 
on  an  execution  issued  upon  a  judgment,  as  set  forth  in 
the  finding;  that  on  the  Istday  of  November,  1859,  Peter 
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Snyder  recovered  a  judgment  in  the  Court  of  Common 
Pleas  of  said  county  against  said  Tetts,  for  the  sum  of  sev- 
enty-five dollars  and  eight  cents,  and  seven  dollars  and  forty- 
seven  cents  costs,  which  said  judgment  was  without  relief 
from  valuation  and  appraisement  laws,  upon  which  judg- 
ment twenty-eight  dollars  had  been  paid  before  execution, 
leaving  a  balance  due  of  seventy  dollars  and  seventy-five 
cents  at  the  date  of  the  sale  of  the  lot;  that  on  the  seventh 
day  of  December,  1861,  an  execution  was  duly  issued  upon 
said  judgment  and  delivered  to  the  sheriff  of  said  county, 
who  duly  levied  the  same  upon  said  lot,  and  duly  advertised 
the  same  in  all  things  as  required  by  law ;  that  on  the  4th 
day  of  January,  1862,  the  day  fixed  in  the  notice  of  said, 
sale,  the  sheriff  of  said  county  between  the  hours  of  the 
day  prescribed  by  law,  at  public  outcry  sold  said  lot  to  the 
defendant,  for  the  sum  of  three  hundred  and  fifty  dol- 
lars, which  sum  was  duly  paid  by  said  purchaser  to  the 
said  sheriff;  that  on  the  6th  day  of  April,  1862,  said  sher- 
iff executed  and  delivered  to  said  Wright  a  deed  of  convey- 
ance for  said  lot;  that  at  the  time  of  said  sale,  the  sheriff 
duly  offered  the  rents  and  profits  of  said  lot  for  sale  for  a 
period  not  exceeding  seven  years,  and  that  failing  to  re- 
ceive any  bid  therefor,  he  then  offered  for  sale  and  sold  the 
fee  simple  of  the  entire  lot,  and  sold  the  same  to  said  Wright 
as  aforesaid ;  that  said  sheriff  did  not  offer  said  lot  in  par- 
cels, but  treated  the  same  as  not  being  susceptible  of  divi- 
sion ;  that  at  the  time  of  said  sale  there  was  a  lien  on  said 

lot  for  the  sum  of dollars  and cents  for  taxes 

duly  and  properly  chargeable  thereon ;  that  said  lot  is  sit- 
uated on  the  northwesterly  corner  of  High  and  Market 
streets  in  said  town  of  Warsaw,  and  that  it  is  eight  rods 
long  by  four  rods  wide ;  that  the  same  fronts  four  rods  on 
High  street,  and  eight  rods  on  Market  street ;  that  by  a  line 
drawn  through  the  centre  of  said  lot  from  north  to  south, 
the  same  would  embrace  two  parcels  four  rods  square ;  the 
east  parcel  would  have  a  front  on  High^street  of  four  rods 
and  a  front  on  Market  street  of  four  rods;  the  west  parcel 
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would  face  four  rods  on  Market  street  and  abut  on  the  west 
on  an  alley  sixteen  feet  wide.  On  the  west  parcel  is  no  build- 
ing, but  it  is  enclosed  by  a  plain  board  fence.  Upon  the 
east  parcel  there  is  a  dwelling  house,  fronting  on  Market 
street,  and  standing  near  the  southeast  corner  of  said  par- 
cel. The  entire  lot  was  worth  one  thousand  dollars  at  the 
time  of  the  sale.  Divided  into  two  parcels  in  the  manner 
above  described,  the  west  parcel  was  at  the  time  of  the  sale 
worth  the  sum  of  three  hundred  dollars;  and  the  east  par- 
cel was,  at  the  same  time,  worth  the  sum  of  six  hundred 
dollars ;  that  said  Yetts  was  not  present  at  the  time  of  the 
sale,  and  had  not  actual  notice  of  it;  that  he  has  not  re- 
ceived any  of  the  money  arising  from  the  sale,  but  the  sur- 
plus thereof  remains  in  the  hands  of  the  proper  officer; 
that  Wright  afterwards  paid  said  tax  lien  existing  against 
said  lot,  and  took  possession  soon  after  his  purchase,  and 
has  ever  since  kept  the  plaintiff  out  of  the  possession  of  the 
same;  and  that  the  rents  of  said  premises  for  the  time  the 
plaintiff  has  been  so  kept  out  of  possessson,  are  of  the  value 
of  three  hundred  dollars." 

From  the  facts  so  found  the  court  deduced  the  follow- 
ing conclusions  as  matters  of  law, to  wit:  "That  the  sale 
made  by  the  sheriff,  of  the  said  lot,  was  void,  for  the  reason 
that  no  part  of  said  real  estate  was  offered  for  sale  by  said 
dierifi';  that  said  lot  was  at  the  time  of  said  sale  suscepti- 
ble of  division,  and  should  have  been  offered  in  parcels ; 
and  that  the  entire  lot  should  not  have  been  offered  for  sale, 
until  a  portion  of  said  lot  had  first  been  offered  for  sale;  and 
that  the  defendant,  having  kept  the  plaintiff  out  of  posses- 
sion of  said  lot  without  right,  is  liable  to  pay  for  the  use 
thereof."  Then  follows  the  judgment  for  the  plaintiff*  in 
the  usual  form. 

The  defendant  below,  claiming  that  the  finding  of  the 
court  on  the  facts  of  the  case  was  defective,  moved  for  a 
venire  de  novo^  which  was  overruled,  to  which  he  excepted; 
and  he  brings  the  evidence  before  this  court  by  a  bill  of 
exceptions.    He  also  excepted  to  the  conclusions  of  law 
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drawn  by  the  court  from  the  facts  as  found.  He  then  moved 
for  a  new  trial,  which  motion  was  overruled,  and  he  cx- 
cepted. 

The  question  made  in  the  case  is,  was  the  sheriff's  sale 
of  the  lot  in  controversy  to  Wright  void,  because  the  en- 
tire lot  was  sold  without  being  first  offered  in  parcels  ?  The 
appellee  makes  no  other  attack  upon  the  title  of  the  appel- 
lant. The  section  of  the  statute  which  must  control  the 
decision  in  this  case  is  as  follows:  "If  the  estate  shall 
consist  of  several  lots,  tracts,  and  parcels,  each  shall  be 
offered  separately ;  and  no  more  of  any  real  estate  shall  be 
offered  for  sale,  than  shall  be  necessary  to  satisfy  the  execu- 
tion, unless  the  same  is  not  susceptible  of  division."  2  G. 
&  11.  249,  sec.  466. 

Where,  as  in  the  case  of  CaJtUtt  v.  Gilberty  23  lud.  614, 
the  property  sold  as  an  entirety  was  occupied  as  two  sep- 
arate parcels,  and  this  fact  was  known  to  the  sheriff  and  the 
purchaser,  there  can  be  no  serious  doubt  ^that  the  sale  can- 
not be  sustained,  for  the  express  letter  of  the  statute  has 
been  disregarded.  But  whore  there  is  no  actual  division 
of  the  property,  and  the  point  niust  be  determined  by  the 
sheriff,  whether  or  not  the  same  is  susceptible  of  division, 
a  more  difficult  question  is  presented,  and  one  requiring  the 
exercise  of  official  discretion.  Upon  the  conclusion  reached, 
the  sheriff  must  base  his  official  action,  and  unless  that  ac- 
tion operates  as  a  fraud  upon  the  execution  defendant  or 
his  creditors,  it  cannot  be  reviewed  bv  the  court.  The 
statute  commits  to  the  judgment  of  the  officer  the  solution 
of  the  inquiry  whether  the  property  can  be  divided  or  not, 
and  upon  a  reasonable  exercise  of  this  judgment  the  pur- 
chaser has  a  right  to  rely.  Wherever  there  may  be  an 
honest  difference  of  opinion,  the  conclusion  reached  by  the 
officer  must  be  final. 

In  the  case  before  us  it  is  insisted  that  the  finding  of  the 
court  omits  facts  rendered  material  by  the  evidence,  and 
that  the  facts  found  do  not  show  an  abuse  of  official  discre- 
tion by  the  sheriff,  and  that  the  finding  is  not  sustained  by 
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the  evidence.    These  points  are  all  presented  by  the  motion 
for  a  new  trial.     Schmitz  v.  Laufertyy  29  Ind.  400. 

The  return  to  the  execution  shows  that  there  were  other 
executions  in  the  8herifi*'s  hands  which  were  liens  upon  the 
property  sold.  It  also  very  clearly  appears  that  the  lot  was 
peculiarly  suitable  for  residence  property,  and  for  its  use  in 
that  manner,  it  was  desirable  it  should  remain  as  one  piece 
or  parcel  of  land.  It  is  true  that  some  of  the  witnesses 
testify  that  the  property  might  have  been  divided,  and  one 
part  used  for  a  livery  stable  or  blacksmith^s  shop  and  the 
otlier  portion  for  a  residence,  and  the  value  of  the  entire 
property  would  have  been  injured  only  to  the  extent  of 
from  §100  to  $800.  But  there  are  other  witnesses  who 
consider  the  use  of  a  part  for  the  purposes  of  a  shop  or 
stable  as  destructive  of  the  value  of  the  remainder  as  a 
residence  site.  But  if  it  be  admitted  that  the  evidence  sus- 
tains the  finding  of  the  court,  and  that  the  conclusion  of 
law  thereupon,  that  the  property  was  susceptible  of  division, 
is  correct,  still  there  is  nothing  in  either  the  evidence  or  the 
finding  authorizing  the  conclusion  that  the  sheriff  had 
acted  in  bad  faith  or  had  abused  the  discretion  confided  to 
him  by  law.  Nothing  short  of  such  proof  can  justify  the 
court  in  disregarding  the  sale,  where  it  is  otherwise  unob- 
jectionable. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial.    Costs  here. 

Frazer,  J.,  having  been  of  counsel,  was  absent. 

G.  W.  Prosier j'  for  appellant. 

J.  L.  Worden  and  J.  Morris^  for  appellee. 
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Hiatt's  Executrix  v.  Hiatt. 

Decedents'  Estates. — Setoff. — Judgment— Vending  the  Bettlement  of  a 
decedent's  estate,  a  court  not  haying  the  probate  jurisdiction  thereof  can* 
not  set  off  a  personal  judgment  held  by  a  debtor  to  the  estate  against  a 
legatee,  in  satisfaction  of  a  judgment  in  favor  of  the  estate  against  such 
debtor. 

APPEAL  from  the  Grant  Common  Pleas, 

Frazer,  J. — El  am  Hiatt  was  the  plaintiflt*  below,  and 
Esther  was  the  defendant.  The  facts  shown  by  the  com- 
plaint are,  that  the  defendant  is  the  executrix  of  Nathan 
Hiatt,  deceased,  and  the  legatee  of  his  whole  estate  remain- 
ing after  the  payment  of  debts  and  expenses;  that  said 
executrix,  as  such,  holds  a  judgment  of  the  Grant  Common 
Pleas  against  the  plaintifi*  for  $1,383.76;  that  the  plaintiff 
holds  a  personal  judgment  of  the  same  court  against  Esther 
for  $2,068.28,  both  judgments  remaiuiug  in  force ;  that  the 
defendant  has  no  property  or  eftects  in  this  State  out 
of  which  any  part  of  the  judgment  against  her  can  be 
made;  that  the  defendant  is  about  to  collect  by  execution 
the  judgment  against  the  plaintiff,  with  the  intention  of 
taking  the  proceeds  to  the  State  of  Iowa,  where  she 
resides ;  that  the  sum  of  two  hundred  doUara  will  satisfy 
all  the  debts  of  Nathan,  deceased,  and  pay  the  expenses  of 
settling  his  estate,  which  sum  the  plaintiff  brings  into  courts 
and  also  the  costs  accrued  against  him.  The  relief  sought 
was  a  satisfaction  of  the  balance  of  the  judgment  against 
the  plaintiff,  by  set-off  of  so  much  of  the  judgment  held  by 
him  against  Esther.  A  demurrer  to  the  complaint  was 
overruled,  and  this  presents  the  only  necessary  question 
before  us. 

In  passing  upon  the  sufficiency  of  the  complaint,  force 
may  be  given  to  the  opinion  which  we  hold,  by  the  facts 
of  this  very  case  as  subsequently  proven  upon  the  trial. 
The  letters  testamentary  to  the  defendant  had  been  issued 
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by  a  court  in  Iowa,  before  which  the  settlement  of  Nathan's 
estate  was  pending. 

The  judgments  sought  to  be  set  off  were  not  held  by  the 
parties,  each  against  the  other,  in  individual  right.  The 
settlement  of  Nathan  Hiatt's  estate  belonged  to  another 
court,  and  the  plaintiff  could  not,  by  his  complaint,  bring 
that  subject  within  the  jurisdiction  of  the  Grant  Common 
Pleas,  nor  could  any  judgment  of  the  latter  court  bind  the 
court  in  Iowa  or  the  creditors  of  Nathan,  deceased.  The 
court  having  the  matter  of  probate  before  it  must,  while  it 
had  control  of  that  matter,  proceed  to  the  end,  notwith- 
standing any  claim  of  the  plaintiff  against  the  legatee.  The 
court  here,  in  determining  this  cause,  could  not  be 
informed  by  proof,  or  otherwise,  that  a  single  dollar  of 
Nathan's  estate  would  ever  come  to  Esther,  as  legatee.  In 
short,  it  did  not  appear  by  the  complaint  that  she  had  any 
interest  in  the  judgment  sought  to  be  satisfied.  It  was  a 
fund  required  by  law  for  other  purposes  than  her  individual 
uses;  and  until  those  other  purposes  were  actually  satisfied, 
and  the  residue  ascertained  by  the  Iowa  court,  no  other 
court  could  say  that  she  had,  individually,  any  personal 
interest  in  that  fund.  No  court  could,  except  in  the  exer- 
cise of  probate  jurisdiction,  seize  upon  the  funds  of  Nathan's 
estate,  under  such  circumstances,  and  apply  them  to  the  sat- 
isfaction of  an  indebtedness  owing  by  the  legatee  of  Nathan. 
The  demurrer  should  have  been  sustained,  we  think. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  sustain  the  demurrer  to  the 
complaint. 

J.  Brownlee^  for  appellant. 

A.  Steele  and  J2.  T.  SL  Johrtj  for  appellee. 
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Helleneamp  V.  The  City  op  Lafayette. 

Common  Council. — Precept — Appeal. — No  question  inYoWiDg  the  power  of 
the  common  council  of  a  city  to  make  a  contract  for  street  improYcmcnt 
under  an  order  to  that  effect,  can  bo  made  on  appeal  from  a  precept. 

Same. — If  there  has  been  an  order  of  tho  council,  and  a  contract  under  it, 
the  only  questions  to  be  determined  on  such  appeal  are,  that  the  work  has 
been  done,  in  whole  or  in  part,  according  to  the  contract,  and  that  the 
estimate  has  been  properly  made  thereon. 

Saue. — Modification  of  Contract, — Where  tho  common  council,  by  a  two- 
thirds  vote,  without  petition  from  the  owners,  of  property  along  the  lino 
of  a  street,  has  ordered  the  improyement  of  such  street,  to  bo  of  specified 
material  and  quality,  and  has  approved  a  contract  duly  made  for  such 
improvement,  it  may,  before  commencement  of  tho  work,  acting  in  good 
faith  for  what  it  believes  to  be  the  best  interest  of  the  city,  with  the  consent 
of  the  contractor,  modify  such  contract,  so  as  to  reduce  the  quality  and 
quantity  of  material  to  be  used  and  the  price  to  be  paid.  Such  modifica- 
tion  becomes  a  part  of  the  contract,  and  cannot  be  questioned  on  appeal 
from  a  precept. 

CiXT. — Powers. — Estoppel  in  Pais. — A  property  holder  cannot  quietly  per- 
mit money  to  be  expended  in  work  which  benefits  his  land,  under  a  con- 
tract with  a  city,  and  then  deny  the  power  of  the  city  to  make  the  contract. 

Answer. — Costs. — Appeal  from  precepts  issued  on  assessments  for  a  street  im- 
provement. Answer,  directed  to  the  entire  transcript^  but  presenting  a 
defense  to  only  a  part  of  the  sum  for  which  the  last  precept  issued. 

Held  that  the  answer  was  bad  on  demurrer. 

Ueldy  also,  that  the  answer  should  have  been  directed  to  the  last  estimate,  and 
if  on  that  issue  the  appellant  had  recovered,  he  would  have  been  entitled  to 
his  costs  on  such  issue. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Ray,  C.  J. — The  common  council  of  the  city  of  Lafayette, 
in  the  year  1865,  without  petition  from  the  owuers  of  prop- 
erty along  the  line  of  Cincinnati  street,  by  unanimous  vote, 
ordered  the  grading,  graveling,  and  paving  of  said  street, 
and  directed  specifications  of  the  work  and  material  re- 
quired therefor  to  be  prepared,  and  the  work  advertised  for 
contract.  This  having  been  done,  a  contract  was  made  and 
approved  by  the  council.  Before  any  work  had  been  done 
under  the  contract,  a  resolution  was  adopted  reducing  the 
quality  and  quantity  of  material  to  be  used  in  executing  the 
contract,  and  the  contract  price  to  be  paid ;  the  modification 
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requiring  the  consent  of  the  contractors,  to  whom  the  city 
was  already  bound.    The  modification  was  accepted  by  the 
contractors,  and  the  work  performed  under  it,  and  three 
assessments,  including  a  final  one,  ordered  by  the  council. 
From  precepts  issued  on  these  three  assessments,  against 
the  appellant,  he  appealed  to  the  Court  of  Common  Pleas. 
In  that  court  he  filed  a  demurrer  to  the  transcript,  which 
demurrer  was  overruled.     It  is  objected  here,  that  the  city 
council  had  no  power  to  modify  the  contract,  and  that  no 
compensation  can  therefore  be  collected  for  the  work  done 
under  the  contract  as  finally  carried  out.     In  other  words, 
where  no  improvement  "was  asked  for  by  a  majority  of 
the  property  holders  along  the  line  of  a  street,  but  the  coun- 
cil, looking  to  the  interest  of  the  entire  city,  determined,  as 
they  had  the  power  to  do,  that  such  improvement  was  re- 
quired, and  thereupon  by  a  two-thiixis  vote  ordered  it  to  be 
done  of  a  certain  material  and  quality  and  approved  a  con-' 
tract  for  such  improvement  duly  made,  that  all  power  in 
that  regard  thereupon  passed  from  the  hands  of  the  council. 
It  may  be  discovered  before  the  work  commences  that  the 
improvement  is  in  its  nature  more  expensive  than  the  in- 
terests of  the  city  require,  and  yet  it  is  contended  that  the 
city  council,  acting  in  good  faith  for  what  it  believes  to  be 
the  best  interest  of  the  city,  may  not,  with  the  consent  of 
the  contractor,  modify  the  contract  so  as  to  reduce  its  cost. 
It  is  provided  by  section  69  of  the  act  "  for  the  incorpor- 
ation of  cities,"  1  G.  &  H.  235,  in  force  when-  this  contract 
was  made,  that  upon  appeal  "  no  question  ©f  fact  shall  be 
tried  which  may  arise  prior  to  the  making  ©f  the  contract 
for  the  said  improvement,  under  the  order  of  council.  *  *  * 
and  in  case  the  court  or  jury  shall  find^  upon  trial,  that  the 
proceedings  of  said  officers,  subsequent  to  said  order  direct- 
ing the  work  to  be  done,  are  regular,  that  a  contract  has 
been  made,  that  the  work  has  been  done,  in  whole  or  in 
part,  according  to  the  contract,  and  that  the  estimate  has 
been  properly  made  thereon,  then  said  eourt  shaU  direct 
Vol.  XXX.— 13 
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the  said  property  to  be  sold,  *  jij  jk  Pivvidcd^that  noth- 
ing herein  shall  be  so  construed  as  to  prevent  any  person 
from  obtaining-  an  injunction  upon  the  proceedings  prior  to 
the  making  of  any  such  improvements."  This  prevents  any 
question  being  made  on  appeal  involving  the  power  of  the 
council  to  make  the  contract  under  an  order  to  that  effects 
That  power  may  not  have  been  acquired,  owing  to  the  omis- 
sion of  some  steps  required,  or  having  been  acquired,  it 
may  have  been  forfeited,  or  the  power  exhausted  by  its  full 
exercise,  as  it  is  claimed  had  occurred  in  this  case;  still 
if  there  be  an  order  of  the  council,  and  a  contract  under  it, 
the  only  questions  to  determine  are  "that  the  work  has 
been  done,  in  whole  or  in  part,  according  to  contract,  and 
that  the  estimate  has  been  properly  made  thereon." 
.  A  property  holder  cannot  quietly  permit  money  to  be 
expended  in  work  which  benefits  his  land,  under  a  contract 
with  the  city,  and  then  deny  the  power  of  the  city  to  mako 
the  contract.     Palmer  v.  Stumph^  29  lud.  329. 

The  modifications  of  the  contract,  under  the  order  of  the 
council,  before  the  work  was  commenced,  became  a  part  of 
the  contract,  and  cannot  be  questioned  on  appeal.  The  first 
paragraph  of  the  answer  filed  by  the  appellant  states  the 
change  made  in  the  contract  as  a  ground  of  defense.  To 
this  a  demurrer  was  properly  sustained. 

The  second  paragraph  states  that  by  the  terms  of  the 
contract,  if  any  extensions  of  time  were  made,  a  specified 
sum  was  to  be  deducted  from  the  contract  price;  that  eucb 
extensions  were  made  and  a  suflicicnt  sum  was  not  deducted. 

The  third  paragraph  states  that  the  city  engineer  refused 
to  make  the  third  and  final  estimate  and  accept  the  work. 
Demurrers  were  sustained  to  each. 

These  paragraphs  were  filed  as  answers  to  the  transcript, 
which  the  statute  declares  shall  be  treated  as  a  complaint. 
It  is  evident  that  they  can  in  no  case  be  good,  except  as  to 
a  part  of  the  sum  for  which  the  last  precept  issued.  They 
do  not  answer  the  entire  complaint. 

The  pleas  should  have  been  directed  alone  to  the  third 
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estimate,  and  if  upon  that  issue  the  appellant  recovered,  he 
would  have  been  entitled  to  his  costs  on  that  issue.  2  G.  & 
n.  228,  sec.  400,    The  ruling  of  the  court  was  correct. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 
iJ.  P.  Davidson  and  W.  D.  Wallace^  for  appellant. 

TV.  C.  L.  Taylor  and  TV.  C.  WUso7iy  for  appellee. 


Fewell  and  Others  v.  Kessler.  »  Jg 

,155    oM 


Mortgage  — Foreelogure. — Judgment. — A  note  secured  by  mortgago  on  real 
estate  was  surrendered,  and  the  mortgage  satisfied  of  record  by  the  roort- 
gagee,  upon  the  representation  of  the  mortgagor  that  he  had  conveyed  tho 
mortgaged  property  to  a  third  person,  from  whom  tho  mortgagee  there- 
upon accepted  a  new  mortgago  on  said  real  estate  for  the  debt.* 

Jleldf  that  tho  deed  from  tho  original  mortgagor  to  such  third  person,  tho 
parties  thereto  being  satisfied  that  it  should  stand,  could  not  bo  disturbed 
at  the  .instance  of  the  mortgagee,  seeking  to  revive  and  foreclose  the  first 
mortgage. 

Deed. — DcUvtry  of, — The  parties  to  a  deed  of  conveyance  of  real  estate  had 
it  prepared,  and  agreed  that  it  should  be  signed  and  acknowledged  and 
left  with  a  justice  of  tho  peace  for  tho  grantee,  all  of  which  was  done. 

Ihld^  that  there  was  a  good  delivery  of  tho  deed. 

APPEAL  from  the  Jefieraon  Common  Pleas. 

PuAZER,  J. — This  case  presents  some  novel  features,  and 
some  questions  which  are  quite  plain  and  easy  of  solution. 
Kessler  sued  Sandford  Fewelland  wife,  Troup  and  wife,  and 
Elizabeth  Pewcll,  alleging  in  his  complaint  that  Sandford 
and  Elizabeth  Fcwcll  had  made  to  him  their  promissory 
note,  overdue  when  the  suit  was  brought,  for  seven  hun- 
dred dollars,  and  a  mortgage  to  secure  it,  on  eighty  acres 
of  land,  in  which  Fewell's  wife  had  joined;  that  subse- 
quently tho  note  was  surrendered  to  Pewell,  and  the  mort- 
gage satisfied  of  record,  in  consequence  of  representations 
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by  the  Fewells  that  Sandford  had  conveyed  forty  acres  of 
the  land  mortgaged, to  Troup,  and  by  promising  that  Troup 
owed  Sandford  for  said  land  more  than  seven  hundred  dol- 
lars, and  that  Troup  would  make  his  note  to  the  plaintiff 
for  the  indebtedness  frorji  the  Fewells  to  the  plaintiff,  and 
a  mortgage  on  the  land  so  sold  to  Troup  and  another  tract 
owned  by  Troup ;  that  in  fact  Fewell  never  conveyed  the 
forty  acres  to  Troup,  nor  was  the  latter  indebted  to  Fewell, 
as  represented;  that  Troup  executed  to  the  plaintiff'  the 
new  mortgage,  as  had  been  agreed,  but  no  note;  that  Troup 
has  no  title  to  the  forty  acre  tract  which  Fewell  was  to 
have  conveyed  to  him;  that  the  other  tract  embraced  in 
Troup's  mortgage  to  the  plaintiff  was  and  is  incumbered  to 
its  full  value,  though  Troup  and  the  Fewells  represented  that 
it  was  not  incumbered,  and  the  plaintiff  knew  nothing  of 
such  incumbrances.  A  foreclosure  of  the  original  mort- 
gage from  Fewells  was  prayed,  that  the  release  thereof  be 
set  aside,  &c.  The  mortgage  by  Troup  was  brought  into 
court,  to  be  cancelled  as  the  court  should  direct.  Issues 
were  formed,  and  the  cause  tried  by  the  court.  There  was 
a  special  finding  of  facts  and  conclusions  of  law  thereon, 
and  a  judgment  foreclosing  the  Fewell  mortgage,  cancelling 
the  Troup  mortgage,  and  cancelling  and  setting  aside  a 
deed  from  Fewells  to  Troup  for  the  forty  acres,  though  both 
those  parties  resisted.  It  ought  to  be  well  understood  that 
if  Fewell  and  Troup  were  satisfied  that  the  deed  from  the 
former  to  the  latter  should  stand,  the  court  had  no  author- 
ity, at  the  plaintiff's  instance,  to  disturb  it.  The  court 
found  from  the  evidence,  that  that  deed  had  never  been 
delivered,  though  the  proof  was  that  the  paities  to  it  had 
had  it  prepared,  and  had  agreed  that  it  should  be  signed 
and  acknowledged,  and  left  with  a  justice  of  the  peace  for 
Troup,  all  of  which  was  done.  Nothing  is  plainer  in  the 
law  than  that  such  facts  constitute  a  good  delivery  of  a 
deed.  It  was  controverted  by  the  answer  that  Troup  was 
to  have  given  a  note  to  the  plaintiff'  for  the  Fewell  indebt* 
edness,  and  upon  that  subject  there  was  evidence  in  the 
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negative  as  well  as  the  affirmative,  and  the  court  found  it  in 
the  affirmative.  This,  however,  cannot  save  the  judgment 
below.  For  the  reasons  already  stated,  there  must  bo  a  new 
trial. 

There  has  been  some  controversy  here  about  two  bills  of 
exceptions,  and  the  power  of  the  court  below  to  put  the 
second  of  these  upon  the  record.  This  point  is  wholly  im- 
material to  the  question  upon  which  the  case  turns,  as  both 
bills  are,  as  to  that,  substantially  alike.  It  may,  however, 
be  said  with  propriety,  that  the  facts  before  us  entirely  ac- 
quit counsel  of  dishonorable  proceedings  concerning  these 
bills. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

E.  H.  ^  J,  L,  Wilsoriy  for  appellants. 

H,  W.  Harrington  and  C.  A.  Korbly  for  appellee. 


Ex  Parte  Moorb. 

MUEDER. — Uabeaa  Corpus. — Bail. — Appeal, — On  appeal  from  the  refusal  of  a 
judge  to  admit  to  bail  a  prisoner  committed  on  a  charge  of  murder,  the 
Supreme  Court  will  weigh  the  evidence  and  determine  the  facts,  as  if  try- 
ing the  case  originally. 

Same. — Malice. — Where  one  person  unlawfully  and  purposely  kills  another, 
malice,  in  the  absence  of  rebutting  evidence,  is  presumed  from  the  act ; 
bat  where  no  express  malice  is  shown,  and  it  appears  that  the  act,  though 
voluntary,  was  the  result  of  a  sudde^  heat,  or  transport  of  passion,  upon 
a  suScient  provocation,  it  rebuts  the  presumption  of  malice,  which  is  an 
essential  ingredient  of  the  crime  of  murder  in  the  first  or  second  degree, 
and  reduces  the  offense  to  manslaughter. 

Samb. — The  crime  of  murder  requires  the  mind  to  have  acted  from  deliber- 
ation and  intelligence,  and  where  it  is  clouded  by  passion,  the  result  of  a 
sufficient  provocation,  the  killing  is  no  more  than  manslaughter. 

8axe. — Evidence, — On  an  application  by  a  person  charged  with  murder  in 
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the  first  degree  to  bo  admitted  to  bail,  it  appeared  in  cTidence  that  the 
prisoner  and  the  deceased,  being  friends,  between  whom  there  had  been 
no  preTious  difBcultji  met  in  a  saloon,  where  they  engaged  in  playing 
cards  and  drinking  beer  until  they  both  became  intoxicated  and  fell  into 
a  dispute  on  politics,  which  resulted  in  coarse  and  abusive  language 
between  them,  and  the  prisoner  became  excited  and  angry,  and,  leaving 
the  card  table,  said  he  would  go  home,  and  attempted  to  go  out^  when  the 
deceased,  much  the  stronger  man,  perpetrated  repeated  personal  violence 
and  indignity  upon  the  prisoner  (who  several  times  attempted  to  go 
away),  suincicnt  to  inflame  his  passion,  and  provoke  him  to  extreme  anger; 
that  the  prisoner,  thus  provoked  and  greatly  excited,  escaping,  at  length, 
from  the  deceased,  hastened  to  his  own  house,  a  short  distance,  and,  not 
being  absent  from  the  saloon  more  than  five  minutes,  returned  with  a 
revolver  in  his  hand,  with  which  he  immediately  shot  and  killed  the 
deceased. 
Seld.t  that  it  was  not  clear  that  there  was  sufficient  time  between  the  provo- 
cation and  the  act  for  passion  to  cool  and  reason  to  resume  control,  or 
that  the  proof  was  evident  or  the  presumption  strong  that  the  killing  was 
malicious. 

APPEAL  from  the  Judge  of  the  Floyd  Common  Pleas. 

Elliott,  J. — Moore  was  arrested  and  committed  to  jail 
by  a  justice  of  the  peace,  on  a  charge  of  murder  in  the  first 
degree,  for  the  killing  of  one  Sinex,  and  sued  out  a  writ  of 
habeas  corpus  for  the  purpose  of  being  let  to  bail.  After  the 
service  of  the  writ,  and  before  the  final  hearing,  Moore 
was  indicted  in  the  Floyd  Circuit  Court  for  the  same 
oftensc.  The  question  presented  to  the  judge,  on  the  return 
of  the  writ,  was  whether  .the  proof  was  evident  and  the 
presumption  strong  that  the  prisoner  was  guilty  of  murder. 
The  judge  refused  to  admit  the  prisoner  to  bail,  and  dis- 
missed the  writ  on  the  evidence,  from  which  the  prisoner 
appeals  to  this  court. 

The  only  question  presented  here  is,  whether  the  proof 
of  the  prisoner's  guilt  is  so  clear,  or  the  presumption  so 
strong,  as  to  render  the  offehse  a  non-bailable  one. 

The  facts  disclosed  by  the  evidence  are,  substantially,  as 
follows :  The  prisoner  and  the  deceased  were  both  residents 
of  the  city  of  New  Albany,  and  were  friends,  no  trouble  or 
difliculty  having  previously  existed  between  them.  On  the 
day  of  the  difi3lculty,  which  resulted  in  the  death  of  the 
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deceased,  they  met  at  a  saloon  in  the  city  of  New  Albany, 
called  the  Belvidere,  where  they  engaged  in  playing  cards 
and  drinking  beer  until  they  both  became  intoxicated. 
They  differed  in  politics,  and  linally  got  hito  a  dispute  on 
^  that  subject,  and  in  reference  to  the  battle  of  Pitlsburgh 
Landing,  which  resulted  in  coarse  and  abusive  language 
between  them,  and  the  prisoner  became  excited  and  angry. 
He  left  the  card  table,  and  said  he  would  go  home.  The 
deceased  insisted  that  he  should  not  go,  and  asked  him  to 
drink  with  him,  and  settle  the  difficulty,  which  the  prisoner 
refused  to  do,  and  started  to  go  out.  The  deceased — who 
was  much  the  stronger  man — thereupon  seized  hold  of  the 
prisoner,  when  a  scuffle  ensued  between  them,  the  deceased 
forcing  the  prisoner  into  a  chair,  and  insisting  that  he 
should  hot  go  until  they  had  another  drink.  The  prisoner 
again  refused  to  drink  with  the  deceased,  and  bid  him  to 
let  him  alone.  lie  again  started  to  leave,  but  the  deceased 
caught  him  a  second  time,  and  in  a  very  rough  manner 
forced  him  back.  The  prisoner  got  away  again  from  the 
deceased,  and  started  to  leave  through  the  front  room  of  the 
saloon,  but  was  followed  by  the  deceased,  when  the  pris- 
oner called  on  persons  present  to  take  notice  that  he 
demanded  of  the  deceased  to  let  him  alone,  and  proceeded 
towards  the  front  door,  but  the  deceased  followed  him,  and 
caught  hold  of  him  just  as  he  had  reached  a  screen  that 
stood  across  the  doorway,  near  the  door.  A  scuffle  ensued 
between  them,  when  the  prisoner,  in  attempting  to  jerk 
away  from  the  deceased,  partially  fell  and  knocked  down 
the  screen,  which  lodged  without  falling  entirely  down,  but 
leaving  the  prisoner  under  it.  The  deceased  then  caught 
him  by  the  legs,  and  attempted  to  draw  him  back  into  the 
room,  but  ho  kicked  loose,  and  as  he  was  crawling  out  to 
the  doorway  the  deceased  kicked  at  him,  but  whether  he 
hit  him  or  not,  the  witnesses  could  not  tell.  The  prisoner 
then  left,  much  excited.  Persons  in  the  saloon  who  saw  the 
difficulty,  and  knew  the  prisoner,  and  saw  that  he  was 
intoxicated  and  excited,  told  the  deceased  that  ho  would 
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return,  and  earnestly  insisted  that  the  deceased  should  leave 
the  saloon,  to  avoid  further  difficulty;  but  he  refused  to  do 
so,  insisting  that  there  was  no  danger  that  the  prisoner 
would  attempt  td  do  him  any  harm.  The  prisoner  lived 
but  a  short  distance  from  the  saloon.  He  walked  hurriedly 
home,  and  very  soon  came  out  of  the  house  with  a  revolver 
in  his  hand;  he  returned  rapidly  to  the  saloon  (some  of  the 
witnesses  testify  that  he  ran),  still  holding  the  revolver 
in  his  hand,  and  as  soon  as  he  entered  the  saloon  and  saw 
the  deceased,  who  was  standing  at  the  counter,  he  drew, 
and  fired  the  shot  which  resulted  in  the  death  of^tho 
deceased.  The  evidence  further  shows  that  the  period 
intervening,  from  the  time  the  prisoner  first  left  the  saloon 
until  his  return,  when  he  shot  the  deceased,  did  not  exceed 
five  minutes.  It  was  also  proved  that  intoxication  had  the 
eftect  on  the  prisoner  to  excite  his  passions,  and  greatly 
impair  his  reason.  Soon  after  he  left  the  saloon,  after 
shooting  the  deceased,  it  was  noticed  that  the  side  of  tho 
prisoner's  face  and  neck  were  scratched  and  bleeding,  and 
the  marks  on  the  neck  resembled  finger  prints. 

We  held  in  Ex  parte  Heffren^  27  Ind.  87,  that  in  this  class 
of  cases,  it  was  proper  that  we  should  weigh  the  evidence, 
and  determine  the  facts,  as  if  trying  the  case  originally. 

To  constitute  the  oftense  of  murder,  either  in  the  first 
or  second  degree,  malice  is  an  essential  ingredient.  It 
is  true,  that  where  one  person  unlawfully  and  purposely 
kills  another,  malice,  in  the  absence  of  rebutting  evidence, 
is  presumed  from  the  act.  But  when  no  express  malice  is 
shown,  and  it  appears  that  the  act,  though  voluntary,  was 
tho  result  of  a  sudden  heat,  or  transport  of  passion,  upon  a 
sufficient  provocation,  it  rebuts  the  presumption  of  malice, 
and  reduces  the  ofibnse  to  manslaughter. 

Here,  it  appears  that  no  quarrel  or  difficulty  existed 
between  the  prisoner  and  the  deceased  prior  to  their  con- 
trovei'sy  in  the  saloon,  just  preceding  the  fatal  act.  The 
personal  violence  and  indignity  perpetrated  by  the  deceased 
on  the  accused,  and  so  often  repeated,  were  certainly  suffi* 
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cient  to  inflame  his  passion  and  provoke  him  to  extreme 
anger ;  and  such  was  the  result;  and  if,  in  that  transport  of 
passion,  thus  proVoked,  the  prisoner  had  immediately  drawn 
a  deadly  weapon,  and  killed  the  deceased,  it  would  hardly  bo 
claimed  that  the  offense,  was  murder.  It  would,  at  most, 
have  amounted  to  manslaughter  only.  But  the  act  did  not 
immediately  follow  the  provocation;  and  the  question  to  he 
determined  is,  did  suflicient  time  intervene  between  the 
provocation  and  the  fatal  act,  under  the  circumstances  of 
the  case,  for  passion  to  subside  and  reason  to  interpose? 
The  time  necessary  for  cooling  has  never  been  defined  or 
made  absolute  by  rule;  indeed,  it  could  not,  in  justice,  be 
so  made.  Each  case  must  stand  upon  its  own  merits,  as 
affected  by  its  own  particular  circumstances.  If  two  men 
fall  out  in  the  morning  and  fight  in  the  afternoon,  and 
one  of  them  is  slain,  it  is  said  to  be  murder,  because  in  such 
a  case  there  would  seem  to  be  ample  time  for  the  passions 
to  cool,  and  reason  to  resume  its  sway.  And  so,  in  a  given 
case,  an  hour  has  been  deemed  sufficient  cooling  time ;  see 
2  Bishop's  Crim.  Law,  §  641.  It  is  said  by  the  same 
author  (§  630)  that  "the  crime  of  murder  requires  the 
mind  to  have  acted  from  deliberation  and  intellicrence ; 
and,  where  it  is  clouded  by  passion,  the  killing  is  only 
I  manslaughter."    This  must  be  understood,  however,  with 

I  the  qualification  that  the  passion  is  the  result  of  a  suffi- 

cient provocation. 

Applying  these  rules  to  the  facts  of  the  case  under  con- 
sideration, ai\d  in  view  of  the  provocation  given  by  the  de- 
ceased, the  high  state  of  excitement  and  passion  produced 
upon  the  mind  of  the  prisoner  thereby,  the  hasty  manner 
in  which  he  went  to  his  house  and  returned  to  the  saloon 
with  the  pistol,  and  the  short  period  of  time,  not  exceed- 
ing five  minutes,  that  intervened  between  the  provocation 
and  the  act,  and  it  seems  to  us  that  it  cannot  be  fairly 
said  that  it  is  clear  that  there  was  sufficient  time  between 
the  provocation  and  the  act  for  the  passion  to  cool  and 
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reafeon  to  resume  control,  or  that  the  proof  is  evident,  or 
the  presumption  strong,  that  the  killing  was  malicious. 

We  think,  therefore,  that  the  prisoner  is  entitled  to  bo  let 
to  bail. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  the  judge  of  the  Court  of  Common  Pleas  to  let 
the  prisoner  to  bail  in  such  sum  as  may  be  deemed  proper 
to  secure  his  presence  to  be  tried  on  the  indictment  in  the 
Circuit  Court. 

J.  S.  Davis  and  D,  C.  Anthomj^  for  appellant. 

D.  E.  Williamson^  Attorney  General,  for  the  State. 


Pilcher  and  Another  v.  Flinn. 

Limitation  of  Actions. — Fraud, — The  statute  providing  that  actions  for 
relief  against  frauds  must  be  commenced  within  six  ybars  after  the  cause 
of  action  has  accrued  (2  G.  &  H.  loG,  sec.  210),  greatly  changes  the  law  as 
it  existed  when  Raymond  v.  Simanton,  4  Blackf.  77,  was  decided,  li 
applies  as  well  to  suits  in  equity  as  at  law ;  and  under  it  time  begins  to 
run  before  discovery  of  the  cause  of  action,  unless  the  defendant  shall 
conceal  his  liability. 

APPEAL  from  the  Grant  Circuit  Court. 

Frazer,  Jn — ^Flinn  sued  Amaziah  Pilcher  and  Jane  R.,  his 
wife,  for  deceit,  as  we  understand  it,  alleging  in  his  com- 
plaint, a  conveyance  .to  Jane  R.,  in  March,  1858,  of  certain 
real  estate  in  Grant  county,  in  consideration  of  one  thous- 
and dollars  in  promissory  notes,  and  the  assignment  by  her 
to  tho  plaintift*  of  a  title  bond,  given  by  one  Harlan,  condi- 
tioned for  the  conveyance  to  her  of  a  tract  of  land  in  Iowa. 
It  was  averred  that,  to  obtain  the  conveyance  from  the 
plaintiff*,  the  defendants  "  fraudulently  represented  that  Har- 
lan owned  the  Iowa  land  in  fee,  and  had  good  right  and 
lawful  authority  to  sell  and  convey  the  same  and  would  con- 
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vey  the  same  to  the  plaintiff  at  any  time  when  requested,  *  * 
and  that  the  plaintift",  relying  on  said  representations,  accep- 
ted said  Harlan's  bond  as  and  for  one  thousand  dollars  of  the 
purchase  money  for  the  realty  conveyed  to  said  Jane  R.;" 
that  said  representations  were  untrue;  that  Harlan  did  not 
own  thoTowaland,and  could  not  convey  the  sarae,which  did 
not  become  known  to  the  plaintift*  until  after  August,  1864. 

The  appellee  in  argument  has  treated  the  suit  as  founded 
upon  contract,  but  it  is  very  clear  that  in  that  view  the 
complaint  would  be  bad  against  Jane  R.,  for  the  reason 
that  she  is  alleged  to  have  been  a  married  woman,  and  could 
not,  therefore,  bind  herself  by  the  contract.  The  com- 
plaint, if  good  at  all,  must  be  regarded  as  making  an  ac- 
tion on  the  case  for  fraud  and  deceit.  As  to  the  sufficiency 
of  the  complaint,  viewed  in  this  light,  we  are  in  some  doubt, 
and  Ave  are  not  aided  by  any  argument  upon  the  question. 
It  Is  not  now  decided,  for  the  reason  that  it  has  not  been 
argued,  and  for  the  further  reason  that  the  case  can  be  oth- 
erwise finally  disposed  of. 

The  fifth  and  seventh  paragraphs  of  the  answer,  the  for- 
mer by  the  wife,  and  the  latter  by  the  husband,  averred 
that  the  cause  of  action  did  not  accrue  within  six  years 
next  before  the  suit  was  commenced.  To  the  fifth  para- 
graph a  demurrer  was  sustained,  and  to  the  seventh  a  de- 
murrer was  overruled,  and  a  reply  of  general  denial  was 
then  filed  to  it.  The  proof  fully  sustained  the  p;iragraph, 
but  there  was,  nevertheless,  a  general  finding  for  the 
plaintifl['. 

As  the  fifth  and  seventh  paragraphs  of  the  answer,  plea- 
ded separately  by  the  defendants,  were  exactly  alike,  it  is 
not  easy  to  perceive  why  the  former  should  have  been  held 
bad  tCnd  the  latter  good.  It  is  due  to  the  intelligent  judge 
who  presided  below  to  say  that  probably  the  record  before 
us  does  not  accurately  show  what  was  really  done. 

But  we  must  act  upon  the  record  as  it  comes  to  us.  We 
have  u  plain  statute  enacting  that  actions  for  relief  against 
frauds  must  be  commenced  within  six  years  after  the  causd 
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of  action  has  accrued.  2  G.  &  II.  156,  sec.  210,  This  stat- 
ute greatly  changes  the  law  as  it  existed  when  Raymond  v. 
SimonsoTiy  4t  Blackf.  77,  was  decided.  It  applies  as  well  to 
suits  in  equity  as  at  law.  Under  it,  time  begins  to  run  be- 
fore discovery  of  the  cause  of  action,  unless  the  defendant 
shall  conceal  his  liability.  2.  G.  &  H.  162,  sec.  219;  Boyd  v. 
Boyd,  27  Ind.  429. 

In  Matlock  v.  Todd  25  Ind.  128,  we  made  some  remarks, 
not  actually  necessary  to  that  case,  not  quite  in  harmony 
with  the  present  ruling.  When  that  case  was  before  us  our 
attention  was  not  called  to  all  the  provisions  of  the  present 
statute  of  limitations. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  set  aside  all  proceedings  subse- 
quent to  the  filing  of  the  demurrer  to  fifth  paragraph  of 
the  answer,  and  to  overrule  that  demurrer. 

J.  Brownlee,  for  appellants. 

A.  Steele  and  R.  T.  St.JohUy  for  appellee. 


Spakks  and  Another  v.  Clapper. 

PLEADI2I0. — Departure. — Suit  on  promissory  note.'  Answer,  aUcging  pay- 
ment of  a  certain  amount  of  iUcgal  interest  and  socking  to  rcduco  the  re- 
covery that  much.  Ivcp1y,that  such  payment  was  made  under  a  subse- 
quent written  contract  to  pay  that  rale. 

Heldf  that  tho  reply  was  not  a  departure. 

Interest. — Statute  Construed. — Contfituiional  Law. — The  change  in  tho  in- 
tercut law  by  tho  act  of  1SG7  did  not  impair  tho  obligation  of  a  contract, 
but  enabled  parties  to  a  contract  previously  voidable  to  avail  themselves 
of  the  provisions  of  the  new  law,  and  validated  their  acts  done  in  accord- 
ance therewith. 

APPEAL  from  tho  Morgan  Common  Pleas. 

Ray,  C.  J. — This  was  an  action  commenced  in  the  Janu- 
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ary  terra  of  the  Morgan  Common  Pleas,  1868,  by  George 
W.  Clapper,  appellee,  against  William  J.  Sparks  and  Charles 
D.  Smith,  appellants,  upon  a  promissory  note  executed  by 
appellants,  on  the  27th  day  of  October,  1864,  and  made 
payable  to  appellee  two  years  after  date,  for  $1,779  with 
interest,  which  said  note  was  secured  by  mortgage  upon 
real  estate. 

Appellants  answered  in  five  paragraphs,  all  of  which 
were  subsequently  withdrawn,  except  the  fifth. 

The  fifth  admitted  the  execution  of  the  note  and  mort- 
gage, but  alleged  the  payment  of  usurious,  interest  thereon, 
to  wit,  $17.79  per  month,  from  the  8th  day  of  January, 

1867,  to  the  8th  day  of  October,  1867,  inclusive,  the 
same  being  at  the  rate  of  twelve  per  cent.,  which  sum  of 

117.79  was  paid  by  appellants  to  appellee  on  the  8th  day  of 
each  month  from  said  8th  day  of  January  to  the  8th  day 
of  October;  wherefore  appellants  asked  to  recoup  the  usur- 
ious interest  so  paid. 

Appellee  replied  in  four  paragraphs,  the  second  and  third 
of  which  were  subsequently  withdrawn.  The  first  paragraph 
of  appellee's  reply  was  a  denial.  The  fourth  paragraph  of 
the  reply  admitted  the  receipt  of  the  usurious  interest,  as 
set  out  in  appellants'  answer,  except  the  last  payment,  to 
wit,  $17.79  due  from  the  8th  day  of  September  to  the  8th 

day  of  October,  1867;  but  further  alleged  that  on  the 

day  of  January,  1867,  appellants  executed  to  appellee  their 
written  contract,  by  which  they  agreed  to  pay  appellee 
$17.79  per  month  from  the  8th  day  of  January,  1867,  to  the 
8th  day  of  September,  1867,  as  interest  upon  said  note,  in 
consideration  of  appellee  agreeing  to  forbear  suing  upon 
said  note  until  the  8th  day  of  September,  1867,  which  in- 
terest was  at  the  rate  of  twelve  per  cent.,  and  was  to  be  paid 
promptly  at  the  end  of  each  month.  To  this  fourth  para- 
agraph  of  appellee's  reply  appellants  demurred,  the  demur- 
rer the  court  overruled,  to  which  ruling  and  opinion  of  the 
court  appellants  at  the  time  excepted. 

The  cause  was  submitted  to  the  court  for  trial  upon  the 
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issues  presented  by  the  fifth  paragraph  of  appellants'  an- 
swer. Appellants,  to  sustain  the  issues  on  their  part,  intro- 
duced the  appellant  William  J.  Spai*ks,  as  a  witness,  who 
testified  that  he  agreed  to  pay  appellee  twelve  per  cent,  in- 
terest upon  the  note  sued  on,  the  same  being  $17.79  per 
month ;  that  he  paid  said  interest  monthly,  in  pursuance  of 
Iho  agreement  to  pay  at  the  end  of  each  month,  from  the 
8th  day  of  January  1867 ;  that  he  continued  to  pay  said  in- 
terest regularly,  at  the  end  of  each  month,  for  four  or  five 
months;  that  he  then  let  appellee  have  flour  to  be  credited 
upon  said  interest;  that  he  settled  with  appellee  about  the 4th 
day  of  November,  18G7;  that  in  said  settlement  he  allowed 
appellee,  upon  said  interest^  seventy-one  dollars.  Could  not 
state  positively  whether  he  paid  said  twelve  per  cent,  inter- 
est up  to  the  8th  day  of  October,  or  only  to  the  8th  day  of 
September,  1867;  that  the  agreement  referred  to  was  in 
writing,  and  was  made  in  January,  1867.  Agreement  ex- 
hibited to  him  (being  agreement  or  contract  set  out  in  fourth 
paragraph  bf  reply)  was  the  agreement  referred  to ;  that 
when  he  settled  with  appellee,  he  asked  him  for  a  receipt 
for  the  interest  paid,  which  for  some  cause  appellee  refused 
to  give.  This  was  all  the  evidence  introduced  by  appel- 
lants. 

Appellee,  to  sustain  the  issues  upon  his  part,  offered  in 
evidence  the  written  agreement  set  out  in  fourth  paragraph 
of  replj',  to  the  introdnction  of  which  agreement  in  evi- 
dence appellants  at  the  time  objected,  which  objection  the 
court  overruled,  to  which  appellants  at  the  time  excepted. 
Appellee  was  sworn,  and  testified  that  under  the  agreement, 
appellants  paid  him  eight  payments  of  interest,  paid  the 
eamo  promptly  at  the  end  of  each  month,  to  the  8th 
day  of  June,  1867;  that  when  he  settled  with  appellants 
they  paid  hini  for  three  months'  interest;  that  lie  credited 
all  the  other  payments  of  interest  upon  the  agreement,  or 
contract,  on  the  day  of  settlement,  entering  them  as  of  the 
day  upon  which  they  were  due;  that  the  settlement  re- 
ferred to  was  made  on  the  7th  day  of  October,  1867;  that 
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ho  and  appellant  Sparks  had  somo  dispute  about  the  pay- 
ment of  the  last  month's  interest,  the  same  bchig  due  on  the 
8th  day  of  October,  18G7;  that  he  insisted  that  appellants 
pay  the  same  upon  the  day  of  settlement, which  thoy  failed 
to  do;  that  all  the  interest  he  received  between  said  dates, 
was  the  eight  payments  endorsed  upon  the  agreement.  This 
was  all  the  evidence  given  in  the  case.  The  court  foucd 
for  appellee,  and  assessed  his  damages  at  51,802.34. 

Amount  of  note 01  J79.00 

Interest  from  September  8th,  1867,  to  January 

31st,  18G8,  date  of  judgment 41.50 

Total 1,820.50 

Recouping  two  per  ct.  from  March  9th  to  Septem- 
ber 8th,  1867 18.16 

» 

Leaving  balance  of 1,802.34 

For  which  amount  the  court  rendered  judgment,  thereby 
allowing  appellee  to  retain  interest  at  the  rate  of  ten  per 
cent,  from  the  9th  day  of  March,  1867,  to  the  8th  day  of 
September,  1867. 

The  appellants  moved  for  a  new  trial,  assigning  various 
reasons  therefor;  the  only  available  ones  are  as  follows : — 

That  there  was  error  in  admitting  in  evidence,  over  ap- 
pellants' objection,  the  written  agreement  set  out  in  fourth 
paragraph  of  appellee's  reply. 

That  the  court  erred  in  the  assessment  of  the  amount  of 
the  recovery,  in  this,  that  the  same  was  too  large. 

That  the  finding  of  the  court  was  contrary  to  law. 

That  the  finding  of  the  court  was  not  sustained  by  suflS- 
cient  evidence.  Which  motion  the  court  overruled,  to 
which  appellants  at  the  time  excepted.  The  court  ren- 
dered judgment  upon  the  finding,  and  decreed  that  the 
mortgage  be  foreclosed. 

The  first  error  assigned  is  upon  the  ruling  of  the  court 
below,  in  overruling  appellants'  demurrer  to  the  fourth  par- 
agraph of  appellee's  reply.     The  fourth  paragraph  admits 
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the  receipt  of  the  usurious  interest,  as  averred  in  the  fifth 
paragraph  of  appellants'  answer,  but  alleges  that  the  same 
was  received  in  pursuance  of  a  written  contract  to  pay  the 
same,  which  contract  was  made  a  part  of,  and  set  out  in 
said  reply. 

This  reply  it  is  insisted  is  a  departure  from  the  cause  of 
action  stated  in  the  complaint.  The  objection  is  trivial. 
The  suit  is  upon  the  note.  The  answer  alleges  the  pay- 
ment of  a  certain  amount  of  illegal  interest  upon  the  note, 
and  seeks  to  reduce  the  recovery  that  much.  The  reply 
avers  that  such  payment  was  made  under  a  written  contract 
to  pay  that  rate  of  interest.  If  the  reply  bo  good,  it  sim- 
ply sweeps  away  the  answer  in  recoupment  and  leaves  the 
cause  of  action  standing  as  stated  in  the  complaint. 

Is  the  reply  good?  The  act  of  March  9th,  1867,* per- 
mits interest  at  the  rate  of  ten  per  cent,  per  annum  to  be 
collected,  provided  the  contract  be  in  writing,  signed  by  the 
party  to  be  charged.  The  contract  set  out  in  the  reply  was 
voidable  until  this  act  was  passed,  when  it  became  effective, 
at  least  so  far  as  any  payments  were  made  under  it.  It  did 
not, as  appellants  insist,impair  the  obligation  of  a  contract, 
but  it  at  least  enabled  parties  to  a  contract  previously  void- 
able to  avail  themselves  of  its  provisions,  and  validated 
their  acta  done  in  accordance  therewith.  This  is  all  we  are 
required  in  this  case  to  rule. 

The  judgment  is  affirmed,  with  six  per  cent,  damages, 
and  costs. 

A,  EnniSy  for  appellants. 

C.  F.  McNuttj  W.  A.  Montgomery^  and  (?.  W.  GrubbSy  for  ap- 
pellee. 
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Thb  Evansville  and  Crawfordsvillb  Railroad  Compaxy  v. 

Miller. 

Railroads. — Atsestment  of  Damages. — CotuMutional  Law. — Trial  bi/ Jury. — 
Upon  an  appeal  to  tho  Circuit  Court  from  a  proceeding  before  a  justice  of 
the  peace  to  assess  damages  sustained  bj  tho  owner  of  land  taken  for 
public  use  under  the  ninth  section  of  the  act  to  incorporate  tho  Evans- 
tIIIo  and  Illinois  Railroad  Company  (Local  Laws  1849),  tho  Circuit  Court, 
sitting  as  a  court  of  chancery,  may  take  tho  opinion  of  a  jury  upon  a 
single  question  of  fact,  but  in  such  cases  trial  by  jury  is  not  a  constitu- 
tional right 

Saue. — Practice. — Burden  of  (he  Issue. — The  only  question  presented  in  the 
Circuit  Court  on  an  appeal  by  the  owner  of  the  land  condemned  being 
the  measuro  of  damages ;  heldf  that  the  appellant  had  the  right  to  begin. 

Same. — Judgment — In  such  case  it  is  error  to  render  a  common  judgment 
against  the  corporation  for  tho  damages,  without  a  decree  for  the  convey- 
ance of  the  land  in  question  to  the  corporation  upon  the  payment  of  the 
money. 

APPEAL  from  the  Vanderburgh  Circuit  Court. 

Frazer,  J. — This  was  a  proceeding  to  condemn  lands  to 
public  use,  under  the  ninth  section  of  the  act  to  incorpor- 
ate the  Evansville  and  Illinois  Kailroad  Company  (Local 
Laws  1849).  The  appellee  took  the  case  to  the  Circuit 
Court  for  review,  as  provided  by  that  section.  The  petition 
to  tho  Circuit  Court  complained  only  that  inadequate  dam- 
ages had  been  assessed  before  the  justice  of  the  peace. 

A  jury  trial,  to  which  the  appellant  objected,  and  in  which 
the  appellee  was  permitted  to  begin,  resulted  in  an  increased 
assessment  of  damages,  and  there  was  then  entered  an  or- 
dinary judgment  against  the  appellant  for  the  damages 
assessed. 

A  jury  trial  was  not  a  matter  of  right.  According  to 
the  act  already  cited,  the  Circuit  Court  proceeds,  "  acting 
and  sitting  as  a  court  of  chancery."  In  such  cases  it  is 
very  clear  that  trial  by  jury  is  not  a  constitutional  right. 
But  a  court  of  chancery  might  take  tho  opinion  of  a  jury 
upon  a  single  question  of  fact;  and  we  think,  therefore,  that 
Vol.  XXX.— 14 
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there  was  no  available  error  in  the  proceedings  in  that  par- 
ticular. 

Inasmuch  as  no  question  but  the  measure  of  damages 
was  presented  in  the  Circuit  Court,  there  was  no  error,  we 
think,  in  giving  the  appellee  the  right  to  begin.  Ho  had 
the  affirmative  of  the  question. 

The  court  rendered  a  common  judgment  against  the  ap- 
pellant for  the  damages,  without  any  decree  for  a  convey- 
ance to  the  appellant  upon  the  payment  of  the  money, 
This  was  in  violation  of  the  express  letter  of  the  act  already 
referred  to,  and  must  reverse  the  judgment. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  render  a  decree  according  to 
this  opinion. 

A.  IgUharty  for  appellant. 

J.  M.  Shacklefordj  for  appellee. 


Hart  r.  Clouser. 

pBOMissoRT  NoTK. — SuTCty, — The  material  alteration  of  a  promissory  note 
after  its  execution,  Tritbout  tho  knowledge  or  consent  of  tho  snrct  j,  by 
adding  a  clause  fixing  the  rate  of  interest,  constitutes  a  good  defense  to 
a  suit  on  the  note  so  altered  against  the  surety. 

APPEAL  from  the  Blackford  Circuit  Court. 

Frazer,  J. — Suit  by  the  appellant  against  one  Ervin  and 
the  appellee,  upon  a  promissory  note  for  one  hundred  and 
fifty  dollars,  with  interest  at  eight  per  cent,  per  annum* 
The  appellee  answered  under  oath,  that  he  was  only  surety ; 
that  after  the  execution  of  the  note,  and  without  his  knowl- 
edge or  consent,  the  same  had  been  materially  altered  by 
adding  the  clause  fixing  the  rate  of  interest. 

The  case  is  hero  on  the  evidence^  which  fully  sustained 
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the  anfiwer.  We  perceive  no  reason  for  interference  with 
the  finding.  The  defense  was  complete  without  proof  that 
an  agreement  was  made  between  the  creditor  and  principal 
debtor  to  extend  the  time  of  payment.  The  note  sued  on 
was  not  the  note  of  the  appellee. 

The  judgment  is  affirmed,  with  costs. 

jr.  Brownlee^  for  appellant. 

A.  B.  Jetrmre^  W.  A.  Bonham^  and  J.  T.  WeJlSy  for  ap- 
pellee* 


The  State  r.  Thrift. 

Cbixiiial  Law. — Indictment. — Perjury, — In  an  indictment  for  perjury,  the 
offense  was  charged  to  haye  been  committed  by  the  defendant  in  testify- 
ing in  a  cause  where  "  it  was  a  material  question  whether  the  said  A. 
had  entered  a  credit  of  forty  doHars  on  the  promissory  note  then  in  con- 
troversy ; "  and  the  false  testimony  charged  was,  that  "  the  credit  on  said 
note  was  twenty  doUars,  when,  in  truth  and  in  fact,  it  was  forty  dollars." 

Etldy  that  the  offense  was  not  charged  with  sufficient  certainty. 

Same. — Time. — The  indictment  stated  the  time  when  the  peijury  was  com- 
mitted, thus:  "at  the  April  term  of  the  Hendricks  Circuit  Court,  in  the 
year  1867." 

ntld^  that  this  was  sufficient,  under  section  56  of  the  criminal  code. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Frazer,  J.' — ^The  indictment,  which  was  for  perjury,  was 
quashed  below,  and  that  is  the  error  assigned. 

Two  objections  to  it  are  urged.  1.  That  the  time  when 
the  oftense  was  committed  is  not  stated  with  sufficient  cer- 
tainty. It  is  stated  thus:  "at  the  April  term  of  the  Hen- 
dricks Circuit  Court,  in  the  year  1867."  This  is  certainly 
sufficient,  under  the  criminal  code  (2  G.  &  H.  402,  sec. 
56),  by  which  it  is  enacted  that  the  precise  time  need  not 
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be  stated,  but  it  is  sufficient  if  it  appear  to  be  within  the 
statute  of  limitations.  The  terms  of  the  Circuit  Court  are 
fixed  by  statute,  and  that  court  and  this  can  judicially 
know  when  the  April  term  of  the  Hendricks  Circuit  Court 
for  1867  took  place,  and  that  the  period  of  limitation  had 
not  expired  when  this  indictment  was  found.  2.  The  per- 
jury of  the  defendant  was  charged  to  have  been  committed 
in  testifying  as  a  witness  in  a  cause  tried  in  court  between 
Susan  E.  Parsons,  plaintiff*,  and  David  A.  Thrift,  defendant, 
where  it  was  material  to  know  whether  "the  said  David  A. 
Thrift  had  entered  a  credit  of  forty  dollars"  on  a  certain 
promissory  note.  The  false  testimony  charged  was,  that  "the 
credit  on  said  note  was  twenty  dollars,  when,  in  truth  and 
fact,  it  was  forty  dollars."  It  is  objected  that  this  does  not 
charge  the  offense  with  sufficient  certainty.  The  issues  in 
the  cause,  upon  the  trial  of  which  the  alleged  false  testimony 
was  given,  are  not  stated,  so  that  we  could  know  for  our- 
selves whether  the  fact  sworn  to  was  material  or  not.  We 
must,  therefore,  rely  for  our  information  on  that  subject  upon 
the  averment  of  the  pleader,  that  "  it  was  a  material  ques- 
tion whether  the  said  David  A.  Thrift  had  entered  a  credit 
of  forty  dollars  on  the  promissory  note  then  in  controversy." 
What  is  to  be  understood  from  this  ?  That  the  question 
was  as  to  the  person  who  had  entered  the  credit,  or  the 
amount  of  the  credit?  We  know  that  it  is  possible  that,  ia 
a  suit  where  a  promissory  note  is  in  controversy,  either  of 
these  questions,  or  even  both  of  them,  might  be  material. 
But  here  we  learn  that  only  one  question  was  material. 
What  was  that  one  question  ?  If  it  was  whether  Thrift 
had  entered  the  credit  on  the  note,  then  the  evidence  upon 
which  the  perjury  is  assigned  was  not  material  to  the  ques- 
tion. In  a  word,  the  indictment  leaves  it  in  entire  uncer- 
tainty whether  the  evidence  given  by  Thrift  was  material. 
It  may  be  inferred  that  the  material  question  was  as  to  the 
amount  of  the  credit;  if  we  are  to  assume  that  the  pleader 
knew  that  the  evidence  would  be  material  to  that  question, 
and  not  to  the  other.    But  we  are  not  aware  of  any  rule  of 
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law  by  which   an  otherwise  defective  pleading  i3  to  be 
helped  by  the  presumption  that  the  pleader  knows  the  law. 

The  judgment  is  affirmed. 

D.  jE.  Williamson  f  Attorney  General,  for  the  State. 

2/.  M.  Campbell,  for  appellee. 
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The  New  Eel  River  Draining  Association  v.  Carriger. 

Dbainino  Association. — Atsetiment. — A  draining  association  under  the 
laws  of  this  State  can  hayo  no  corporate  existence  or  power  to  make  a 
valid  assessment  upon  the  lands  affected  by  the  drain,  until  its  articles 
of  association  have  been  recorded. 

APPEAL  from  the  Boone  Circuit  Court. 

Prazer,  J.—The  appellant  is  a  draining  association  incor- 
porated under  the  laws  of  this  State.  It  sued  to  enforce 
against  lands  benefited  by  its  work,  an  assessment  which 
had  been  made  before  its  articles  of  association  were  re- 
corded. This  appearing  by  the  complaint,  a  demurrer 
thereto  was  sustained  by  the  court  below. 
There  is  no  error.  Until  the  articles  of  association  were 
recorded  there  could  be,  under  the  statute  (1  G.  &  11.  303, 
sec.  5),  no  corporate  existence,  and,  of  course,  no  power  to 
make  a  valid  assessment  upon  the  lands  affected  by  the 
drain. 

The  judgment  is  affirmed,  with  costs. 

A.  J.  Booncy  jR.  W.  Harrison,  0.  S.  Hamilton  and  C.  C. 
Galvin,  for  appellant. 

J.  M.  Bailer  and  C.  C  Nave,  for  appellee. 
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,g  214  Curry  and  Others  v.  Keyser. 

'30    214| 

142  553  Sale. — Misrepreaentationa. — Where  a  nisrepresentAtion  as  to  the  nature  and 

30  214'  quantity  of  property  sold  amounted  only  to  an  opinion  of  the  seller,  who 

^^  ^  had  no  notice  or  reason  to  suspect  that  the  buyer  was  relying  upon  his 

estimate,  and  no  special  qualification  in  the  particular  matter  for  making 
a  more  accurate  estimate  than  the  buyer,  and  it  did  not  appear  that  the 
buyer,  who  relied  upon  such  representation,  had  been  injured;  fuld, 
that  there  was  no  fraud. 
Pleadinq. — Fraud. — It  is  not  enough  that  a  pleader  charactcrixe  a  trans- 
action as  fraudulent  by  the  simple  use  of  that  word ;  he  must  allege  such 
facts  as  show  that  conclusion. 

APPEAL  from  the  Knox  Circuit  Court. 

Frazer,  J. — This  was  a  suit  upon  a  promissory  note  call- 
ing for  three  thousand  five  hundred  dollars.  Error  is 
assigned  upon  the  action  of  the  court  below  in  sustaining 
demurrers  to  the  first  and  third  paragraphs  of  the  answer. 

The  first  paragraph  of  the  answer  avers,  that  the  consid- 
eration of  the  note  in  suit  was  a  certain  steam  saw-mill, 
and  personal  property,  and  certain  timber  trees  growing 
upon  certain  lands,  purchased  at  seven  thousand  dollars ; 
that  the  plaintitt*  fraudulently  represented  to  the  defend- 
ants that  the  trees  would  make  a  certain  quantity  of  him- 
ber,  whereas,  in  truth,  they  would  make  much  less,  and 
were  of  less  value  by  four  thousand  dollars  than  if  they 
would  have  made  the  quantity  of  lumber  represented;  that 
the  defendants  were  unacquainted  with  said  timber,  its 
quantity,  &c.,  and  relied  wholly  upon  the  representations 
of  the  plaintifi^,  who  was  an  expert  in  sawing  timber.  This 
paragraph  is,  in  our  opinion,  wholly  insufficient.  It  shows 
nothing  but  an  opinion  expressed  by  the  plaintift*  as  to  the 
nature  and  quantity  of  the  property  sold.  The  representa- 
tions, it  is  alleged,  were  fraudulently  made,  but  the  facts 
alleged  do  not  show  an)'  such  thing.  It  was  not  enough 
that  the  pleader  should  characterize  the  transaction  as 
fraudulent  by  the  simple  use  of  that  word.  It  is  the  office 
of  a  pleading  to  allege  facts,  not  legal  conclusions.    Kor 
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does  the  averment  that  the  defendants  relied  upon  these 
representations  help  the  answer.  That  may  have  been  their 
own  folly.  A  case  of  known  trust  and  confidence  reposed 
is  not  shown.  The  plaintiff  had  no  notice,  nor  reason  to 
suspect,  that  the  defendants  were  relying  upon  his  esti- 
mate; and  it  is,  indeed,  not  inconsistent  with  the  averments, 
that  the  plaintiff  was  as  little  capable  of  estimating  the 
amount  of  lumber  in  a  growing  forest  as  the  defendants.  It 
is  not  perceived  that  his  alleged  skill  in  sawing  lumber 
would  qualify  him  to  make  such  an  estimate  with  much 
accuracy,  or  constitute  any  just  basis  for  confidence  in  his 
opinion  upon  the  subject.  Moreover,  the  defendants  do 
not  seem,  from  the  averments,  to  have  made  a  disadvant- 
ageous bargain. 

The  third  paragraph  of  the  answer,  which  is  also,  in 
form,  a  counter-claim,  is  much  like  the  first,  and  no  better 
in  law.  Indeed,  some  of  its  averments,  as,  for  example,  that 
the  timber  is  worth  fifty  thousand  dollars  less  than  if  it  had 
been  as  represented,  when  the  purchase  price  of  the  whole, 
including  a  steam  saw-mill  and  a  large  amount  of  other 
property,  was  only  seven  thousand  dollars,  look  much  like 
eham  pleading. 

The  judgment  is  affirmed,  with  costs. 

W.  E.  Niblack  and  W.  II.  De  Wolf,  for  appellants. 

J.  C.  Denny  and  G.  O.  i2e%,  for  appellee. 
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Newcomer  v.  Wallace  and  Others. 

Decede:yt8'  Estates. — Pc^ment  of  Debts. — The  act  concerning  the  settle- 
ment of  decedents'  estates  (2  G.  &  H.  483)  makes  the  personal  estate  the 

primary  fund  for  the  discharge  of  all  liabilities,  whether  for  debts  contrac- 
ted by  the  intestate  which  might  in  his  lifetime  be  made  by  execution 
against  his  general  property,  or  liabilities  which  are  primarily  incum- 
bent on  his  real  estate  only  (having  been  contracted  by  his  grantor), 
with  a  personal  liability  over  to  indemnify  his  grantor  if  tho  debt  should 
fall  upon  tho  latter. 

Sake. — Mortgage, — A  decedents  real  estate  was  incumbered  by  a  mortgage 
made  by  his  grantor,  who  conTeyed  subject  to  the  mortgage. 

Heldy  that  the  personal  estate  was  the  primary  fund  for  the  discharge  of  the 
incumbrance. 

Same. — Sale  of  Real  Estate  to  Pay  Debts. — Real  estato  cannot  be  sold  by  an 
administrator  unless  the  personal  estate  is  insufficient  to  pay  the  liabili- 
ties, and,  ordinarily,  only  so  much  as  is  necessary  for  that  purpose. 

Same. — Order  of  Payment — Judgments  which  are  liens  upon  a  decedent's 
real  estate  and  mor^ages  thereon  may  in  every  case  be  paid  at  once, 
and  must  be  paid  before  general  debts,  which  may  not  be  paid  until  a 
year  has  expired  from  the  first  granting  of  letters  of  administration. 

APPEAL  from  the  Marion  Common  Picas. 

Frazer,  J. — Christian  Newcomer  died,  intestate,  seized 
of  real  estate  subject  to  a  mortgage  which  was  upon  tho 
property  when  he  purchased  it.  The  deed  of  conveyance 
to  him  passes  the  title  "subject  to  the  mortgage  *  * 
which  said  Christian  Newcomer  is  to  fully  pay  and  satis- 
fy." He  died  in  1863,  leaving  the  appellant,  his  second  wife, 
without  children  of  theirs  surviving  him.  She  became  ad- 
ministratrix, and  paid  oft*  the  mortgage  ($2,890)  out  of  the 
personal  assets.  Afterwards  this  real  estate  was  sold  to  pay 
debts,  and  after  all  were  paid  there  remained  a  surplus  for 
distribution  of  $2,198.32.  The  personal  assets  amounted 
to  $3,423.70,  and  the  debts  of  the  estate,  not  including  the 
mortgage,  to  $1,000.  In  this  suit  the  widow  claims  that  tho 
amount  paid  to  discharge  the  mortgage  shall  be  charged  to 
the  real  estate,  thus  leaving  the  fund  on  hand  to  be  distrib- 
uted mainly  as  personal  estate,  of  which  she  would  receive 
one-third. 
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The  question  seems  to  be  regulated  in  this  State  by  ex- 
press statute,  and  in  a  manner  fatal  to  the  widow's  claim  in 
this  case.  The  proposition  urged  in  her  behalf  by  counsel 
is,  that  as  the  indebtedness  secured  by  the  mortgage  was 
not  the  personal  indebtedness  of  the  intestate,  therefore 
the  land  was  the  primary  fund  for  its  payment.  Numer- 
ous authorities  are  cited  for  and  against  this  proposition,  in 
the  absence  of  a  statutory  rule  upon  the  subject,  and  the 
question  is  an  interesting  one ;  but,  as  already  stated,  we 
think  our  statute  settles  the  matter,  and  for  that  reason  we 
forbear  considering  what  might  otherwise  be  the  righta  of 
the  parties. 

We  are  of  opinion  that  the  act  concerning  the  settlement 
of  decedents'  estates  (2  G.  &  H.  483),  in  its  general  scope 
and  spirit,  as  well  as  by  its  specific  provisions,  makes  the 
personal  estate  the  primary  fund  for  the  discharge  of  all 
liabilities,  whether  for  debts  contracted  by  the  intestate 
which  might  in  his  lifetime  be  made  by  execution  against 
his  general  property,  or  liabilities  which  are  primarily  in- 
cumbent upon  his  real  estate  only  (having  been  contracted 
by  his  grantor),  with  a  personal  liability  over  to  indemnify 
the  grantor  if  the  debt  should  fall  upon  him,  a  liability 
which  it  is  not  questioned  was  in  this  case  created  by  ac- 
cepting the  deed  containing  the  clause  which  we  have 
quoted. 

By  the  statute  (sec.  75), real  estate  cannot  be  sold  by  an 
administrator  unless  the  personal  estate  is  insufficient  to 
pay  the  liabilities,  and  then,  ordinarily,  only  so  much  as  is 
necessary  for  that  purpose  (sec.  81).  Judgments  which  are 
liens  upon  real  estate  and  mortgages  thereon  must  be  paid 
before  general  debts  (sec.  109);  and  these  may  in  every 
case  be  paid  at  once  (sec.  108),  though  general  debts  may 
not  be  paid  until  a  year  has  expired  from  the  first  issuing 
of  letters  of  administration.  It  is,  however,  denied  that  this 
statute  requiring  the  administrator  to  pay  mortgages  before 
general  debts  applies  to  mortgages  made  by  the  grantor  of 
the  decedent,  and  not  as  security  for  a  debt  of  the  latter, 
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and  insisted,  that  the  personal  estate,  though  the  primary 
fund  for  the  payment  of  debts  contracted  by  the  decedent, 
cannot  be  applied  by  the  administrator  in  a  case  like  this. 
It  may  bo  remarked  that  the  language  of  the  statute  (sec. 
109)  is  general — "all  claims  against  the  estate  of  the  dece- 
dent," not  merely  those  against  the  personal  estate. 

Greqohy,  J.,  dissented. 

The  judgment  is  affirmed,  with  costs. 

L.  Barbour  and  C.  P.  Jacobs,  for  appellant. 

J.  S,  Tarkington  and  N.  B,  Taylor,  for  appellees. 


Martin  and  Wife  r.  Reed. 

Deckdents'  Estates — Distribution  Without  Personal  Bepre8efUati9^,^^Tk<b 
heirs  to  whom,  under  tho  laws  of  descent  and  distribution  of  the  domicil  of 
an  intestate,  his  personal  estate  descendSj  subject  only  to  tho  payment  of 
his  debts,  are  entitled  to  its  possession,  subject  to  the  rights  of  the  personal 
representative ;  but  where  there  are  no  debts,  if  the  heirs  can  agree  upon 
a  distribution,  there  is  no  absolute  necessity  for  the  appointment  of  a 
personal  representative.  Tho  heir  entitled  by  such  distribution  to  a  note 
secured  by  a  trust  deed,  belonging  to  tho  assets,  or  his  assignee,  may 
enforce  payment  of  the  claim  in  equity. 

Same. — Trustee, — Assignment  by, — A  deed  in  the  nature  of  a  mortgage  on 
real  e^ate  to  secure  the  payment  of  a  note  was  made  to  a  person,  as 
trustee,  who  afterwards  became  a  beneficiary  of  the  trust  by  descent,  as 
one  of  the  two  heirs  at  law  of  the  legatee  of  the  cestui  que  trust,  and 
assigned  the  note  and  trust  deed  to  his  co-heir,  without  administration 
on  the  estate  of  the  legatee. 

Held,  that  a  suit  to  forecloso  the  trust  deed  might  be  maintained  in  equity 

>  by  one  claiming  through  such  assignment. 

APPEAL  from  the  WaiTcn  Common  Pleas. 

Elliott,  J. — This  was  a  suit  by  Reed,  as  assignee,  against 
Martin  and  wife,  to  foreclose  a  mortgage,  or  deed  of  trust, 
executed  by  the  latter  to  Nelson  Kellenbarger  on  certain 
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lands  la  Warren  county,  in  thi3  State.  A  demurrer  to  the 
complaint,  for  the  want  of  Buffieient  facts  to  constitute  a 
cause  of  action,  was  filed  and  overruled. 

A  trial  was  had  upon  issues  of  fact,  which  resulted  in  a 
finding  and  judgment  for  the  plaintiff.  The  defendants 
below  appeal.  , 

The  ruling  of  the  court  on  the  demurrer  to  the  complaint 
raises  the  only  question  for  our  decision.  The  facts,  as  they 
appear  by  the  complaint,  are  these :  On  the  2d  of  Novem- 
ber, 1857,  the  appellant,  William  R.  Martin,  executed  to 
George  Kellenbarger,  sen.,  a  promissory  note  for  three 
thousand  dollars,  payable  three  years  after  date,  with  inter- 
est from  date,  at  the  rate  often  per  cent,  per  annum,  paya- 
ble semi-annually.  Martin,  at  the  same  time,  executed  to 
Nelson  Kellenbarger,  the  son  of  said  George,  a  deed  of 
trust,  in  the  nature  of  a  mortgage,  in  which  his  wife  joined, 
to  secure  the  payment  of  said  note  and  the  interest  thereon, 
On  certain  real  estate  in  Warren  county,  Indiana.  The  note 
and  mortgage  were  executed  in  the  State  of  Ohio,  aud  the 
law  of  that  State  allowing  parties  to  contract  for  the  pay- 
ment of  interest  at  the  rate  of  ten  per  centum  is  set  out  in 
the  complaint.  George  Kellenbarger,  sen.,  died  in  the  State 
of  Ohio,  in  1862,  testate,  leaving  his  widow,  Jemima  Kel- 
lenbarger,' and  his  two  sons,  Nelson  and  George  Kellenbar- 
ger, jr.,  his  only  children  and  heirs  at  law.  By  his  last  will, 
which  was  duly  proved  and  admitted  to  probate,  George 
Kellenbarger,  sen.,  fii-st  charged  his  personal  property  with 
the  payment  of  his  debts,  and  gave  all  the  remainder  thereof 
absolutely  to  his  said  wife,  if  she  survived  him.  Adminis- 
tratora,  with  the  will  annexed,  were  duly  appointed,  and  on 
the  final  settlement  of  the  estate  there  remained  in  their 
hands,  for  distribution,  the  sum  of  §28,009.32,  which  the 
court  ordered  the  administrators  to  distribute  "  as  directed 
by  the  will  of  the  decedent." 

It  is  averred  in  the  complaint  that  the  administrators, 
pursuant  to  said  order,  delivered  and  paid  over  to  Jemima 
Kellenbarger,  the  widow  of  the  decedent,  the  whole  of  said 
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sum  of  $28,009.82,  included  in  which  was  the  note  for 
$3,000  and  the  mortgage,  or  deed  of  trust,  on  which  this  suit 
is  brought.  That  said  Jemima  Kellenbarger  died,  intestate, 
in  the  State  of  Ohio,  on  the  25th  of  December,  1865,  in  the 
possession  of  said  note  and  deed  of  trust,  leaving  the  said 
IN'elson  Kellenbarger  and  George  Kellenbarger  her  only 
children  and  heirs  at  law ;  that  no  administration  was  ever 
granted  on  her  estate,  and  that  the  said  Nelson  and  Qeorge 
as  her  only  heirs  at  law  took  possession  of  her  personal 
property,  amongst  which  was  said  note  and  mortgage,  or  deed 
of  trust,  and  it  thereby  became  invested  in  them  absolutely 
by  descent  as  her  only  heirs.  On  the  80th  of  August,  1867, 
Nelson  Kellenbarger  sold,  and  by  indorsements  thereon, 
assigned  all  his  right  and  interest  in  said  note  and  trust 
deed  to  said  George  Kellenbarger,  jr.;  and  afterwards  and 
before  the  commencement  of  this  suit,  George  Kellenbar- 
ger assigned  and  transferred  the  same  in  writing  to  the 
plaintiff  in  trust  for  the  benefit  of  the  creditors  of  said 
George. 

It  is  also  averred  that  the  note  and  the  interest  thereon 
remain  unpaid,  except  the  sum  of  $572.71  paid  to  George 
Kellenbarger,  sen.,  on  the  10th  of  November,  1857,  and  cred- 
ited thereon.  Prayer  for  judgment  on  the  note  and  for  a 
foreclosure.  The  deed  of  trust  and  the  note  secured  there- 
by and  the  several  assignm^ts  thereof,  are  made  a  part  of 
the  complaint. 

The  only  objection  urged  to  the  complaint  which  need 
be  noticed  is,  that  the  note  and  trust  deed  by  which  it  was 
secured  belonged  to  Jemima  Kellenbarger  at  her  death, 
and  could  only  be  enforced  by  her  legal  representative,  and 
that  the  fact  that  administration  had  never  been  granted 
on  her  estate  did  not  authorize  her  sons.  Nelson  and 
George  Kellenbarger,  to  sue  thereon  or  to  transfer  the  same 
to  the  plaintiff;  that  their  assignment  of  the  note  and  deed 
of  trust  was  but  an  unlawful  intermeddling  with  the  estate 
of  said  Jemima,  and  did  not  confer  any  right,  either  legal 
or  equitable,  upon  the  plaintiff*  below. 
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Jemima  Kellenbarger  at  the  time  of  her  death  was  a 
resident  of  the  State  of  Ohio,  and  lier  pei*sonal  estate  was 
subject  to  the  laws  of  descent  and  distribution  of  that  State. 
And  if,  as  is  alleged  in  the  complaint,  it  vested  upon  her 
death  absolutely  by  descent  in  Nelson  and  George  Xellen- 
barger  as  her  only  heirs  at  law,  their  right  to  transfer  it 
would  be  unquestionable.  If  it  descended  to  them  subject 
only  to  the  payment  of  the  debts  of  the  intestate,  they  were 
entitled  to  its  possession,  subject  only  to  the  rights  of  the 
personal  representative.  If  the  intestate  owed  no  one, 
which  is  highly  probable  from  the  facts  shown  by  the  com- 
plaint, then,  if  her  heirs  could  agree  amongst  themselves  up- 
on a  distribution  of  her  property,  there  was  no  absolute  neces- 
sity for  the  appointment  of  a  personal  representative.  Un- 
der such  circumstances,  no  good  reason  is  perceived  why  the 
heir  entitled  to  it  might  not  enforce  the  payment  of  the 
claim  in  equity. 

Besides,  the  deed  of  trust  was  made  to  Nelson  Kellen- 
barger, and  it  is  clear  that  as  the  trustee  of  an  express  trust 
ho  might  have  brought  a  suit  for  the  foreclosure  of  the 
equity  of  redemption  and  sale  of  the  lands  for  the  payment 
of  the  debt,  at  any  time  after  it  became  due.  As  one  of 
the  heirs  of  his  mother,  he  became  at  her  death  one  of  the 
beneficiaries  of  the  trust,  and  as  the  plaintifi*  claims  through 
his  assignment,  we  think  the  action  may  be  maintained  in 
equity. 

We  conclude,  therefore,  that  the  court  below  did  nor  err 
in  overruling  the  demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

J.  McCabcy  for  appellants. 

jB.  F.  Oregoryy  and  J.  Harper^  for  appellee. 
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Stabeey  V.  ITeesb. 

Pleading.— ^reacA  o/  Covenant — Where,  in  a  suit  upon  a  promissory  nolo 
given  for  the  purchase  money  of  real  estate,  it  is  intended  to  rely  in  de- 
fensc  upon  the  breach  of  any  covenant  in  the  deed  of  conveyance,  the 
original  deed  or  a  copy  thereof  should  be  filed  with  the  answer,  and 
such  facts  should  be  averred  as  constitute  the  breach  relied  on. 

Same. — Failure  of  Title, — In  such  suit^  an  answer  setting  up  a  failure  of  title, 
without  showing  a  breach  of  covenant,  in  the  absence  of  fraud,  is  bad. 

Contract. —  Consideration. — A.  purchased  certain  real  estate  from  B.,  the 
legal  title  being  in  C,  to  whom  there  was  a  balance  of  purchase  money 
due  from  B.,  for  which  A.  gave  his  note  to  C.  and  took  from  him  the  deed. 

Held,  that,  as  between  A.  and  C,  the  consideration  of  the  note  was  the  in- 
debtedness of  B.  to  C. 

APPEAL  from  the  Boone  Common  Pleaa. 

Greoory,  J. — Suit  by  the  appellee  against  the  appellant 
on  a  promissory  note.  The  defendant  answered : — I.  The 
general  denial.  2.  That  the  note  was  given  in  considera- 
tion of  part  of  the  purchase  money  of  real  estate  described; 
that  the  plaintiff*  sold,  and  by  deed  in  fee  simple  conveyed, 
to  the  defendant  the  premises  with  all  the  appurtenances 
and  improvements  thereto  belonging;  that  at  the  time  of 
the  purchase  and  sale  there  was  erected  and  standing  there- 
on and  belonging  to  the  premises,  a  ware  and  store  house 
of  the  value  of  two  hundred  dollars,  which  entered  into  and 
was  a  part  of  the  consideration  of  the  note ;  that  the  defend- 
ant at  the  time  of  the  purchase  and  conveyance  believed 
that  the  ware  and  store  house  belonged  to  and  was  con- 
veyed with  the  premises ;  that  the  plaintiff'  made  no  reser- 
vation of  the  house  in  his  contract  or  in  his  conveyance, 
but  sold  and  conveyed  the  same  to  defendant  and  took  the 
note  for  the  purchase  money  therefor;  that  at  the  tinie  of 
the  sale  and  conveyance,  as  aforesaid,  the  ware  and  store 
house  belonged  to  one  Simpson  B.  Trout,  who  long  before 
that  time  had  owned  the  same. by  purchase  from  the  plain- 
tiff', with  the  right  and  privilege  of  removing  the  same;  all 
of  which  was  unknown  to  the  defendant  at  the  time  of  the 


NOVEMBER  TERM,  1868.  228 

Starkey  v  Neese. 

purchase  and  conveyance;  that  afterwards  Trout  took  and 
removed  the  ware  and  store  house  off  the  premises,  to  the 
damage  of  the  defendant  two  hundred  dollars,  wherefore 
the  consideration  of  the  note  had  entirely  failed. 

The  plaintiff  replied: — 1.  The  general  denial.  2.  That 
the  plaintiff  was  not  the  owner  of  the  house  at  the  time  he 
sold  and  conveyed  the  premises  to  the  defendant ;  that  the 
defendant  knew  the  fact;  that  at  the  time  the  plaintiff  con- 
veyed the  premises  to  the  defendant,  he  informed  him  that 
the  house  did  not  belong  to  him,  but  to  Simpson  B.  Trout; 
that  the  defendant  agreed  with  the  plaintiff  that  Trout 
should  have  the  house  and  remove  the  same  from  the  prem- 
ises; that  afterwards,  in  pursuance  of  the  agreement,  Trout 
did,  with  the  consent  of  the  defendant,  remove  the  house 
from  the  premises. 

The  defendant  moved  to  reject  the  second  paragraph  of 
the  reply ;  the  court  overruled  the  motion,  and  the  defend- 
ant excepted. 

The  defendant  then  demurred  to  it,  which  was  overruled. 
Trial  by  the  court;  finding  for  the  plaintiff*  the  amount  of 
the  note  and  interest.  The  defendant  moved  for  a  new 
trial,  which  motion  the  court  overruled.  There  is  a  bill  of 
exceptions  in  the  record  setting  out  the  evidence. 

The  testimony  tended  to  show,  that  one  Elston  made  the 
sale  of  the  premises  to  the  defendant;  that  the  legal  title 
was  in  the  plaintiff,  and  that  there  was  at  the  time  the 
amount  of  the  note,  of  unpaid  purchase  money,  due  from 
Elston  to  the  plaintiff;  that  some  two  weeks  before  the  sale 
and  conveyance,  the  defendant  had  a  conversation  with  the 
plaintiff*  about  the  purchase  of  the  property;  the  latter  then 
told  the  former  that  the  house  did  not  belong  to  him,  but 
at  the  time  of  the  conveyance  there  was  nothing  said  about 
it.  The  house,  without  the  lots,  had  been  the  subject  of 
repeated  sales;  Elston  himself  had  owned  the  house  not  a 
great  while  before  the  sale  to  the  defendant.  The  deed 
from  the  plaintiff'  to  the  defendant  was  put  in  evidence,  and 
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is  a  deed  with  full  covenants.  The  house  was  worth  from 
$150  to  $200. 

It  is  claimed  that  the  court  erred  in  overruling  the  appel- 
lant's motion  to  reject  the  second  paragraph  of  the  reply, 
and  in  overruling  the  demurrer  thereto. 

The  reply  is  as  good  as  the  answer.  The  answer  was 
bad.  Laughery  v.  McLean^  14  Ind.  106,  is  very  much  in 
point.  The  answer  in  that  case  was  an  entire  want  of  title. 
This  court  say: — "The  deed  is  not  set  out,  nor  is  it  averred 
in  the  answer  that  it  contained  any  covenants  of  seizin, 
right  to  convey,  or  any  other  covenants  whatever.  If  the 
deed  contained  any  covenants  that  were  broken,  the  origi- 
nal or  a  copy  thereof  should  have  been  filed  as  the  founda- 
tion of  the  defense  (code,  §  78),  and  there  should  have  been 
such  facts  averred  as  would  show  a  breach  of  the  covenants 
relied  upon.  It  is  not  necessary  for  us  here  to  determine 
whether  the  want  of  any  title  in  the  plaintiff  would  be  a 
breach  of  the  covenant  of  seizin  and  right  to  convey,  ^a 
long  as  the  defendant  was  in  the  undisturbed  possession  of 
the  laud,  as  no  covenants  are  set  out  or  relied  upon.  For 
aught  that  appears,  the  conveyance  was  a  mere  quitclaim, 
without  any  warranty  whatever;  and  in  such  case,  in  the 
absence  of  fraud,  a  want  or  failure  of  title  cannot  be  set 
up  in  bar  of  the  action  for  the  purchase  money."  This  case 
was  followed  by  this  court  in  Coleman  v.  Hart^  25  Ind.  256. 
It  is  true,  in  the  case  under  consideration,  the  deed  pro- 
duced in  evidence  was  a  deed  with  full  covenants,  but  there 
was  no  issue  involving  the  breach  of  any  of  them. 

The  evidence  showed  no  failure  of  consideration.  The 
defendant  himself  testified  as  follows :  "I  paid  Elstou  ?300, 
cash  down,  at  the  time  of  the  sale,  and  at  the  time  of  exe- 
cuting the  deed  by  plaintiff,  I  gave  him  the  note  for  ?175, 
sued  on,  which  makes  $475,  the  amount  of  purchase  money. 
Elston  owing  that  amount  on  his  purchase  to  Neese,  it  was 
agreed  that  I  should  make  the  note  to  him  instead  of  mak- 


ing it  to  Elston. 


}9 


As  between  the  plaintiff  and  the  defendant,  the  consider- 
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ation  of  the  note  was  the  indebtedness  of  Elston  to  the 
plaintiff. 

The  court  below  committed  no  error  in  overruling  the 
motion  to  reject  and  the  demurrer  to  the  second  paragraph 
of  the  reply,  or  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

0.  JS.  Haviiltonj  C.  C.  Galvirij  S.  E.  PerkinSy  L.  Jordan 
and  S,  E.  Perkins^  Jr.j  for  appellant. 
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CONffrrrnnoNAL  Law. — Fi^h  Law. — ^The  act   of  March  9th,   1867  (Acts 
1867,  p.  128),  '<  to  proTide  for  the  protection  of  fish,"  &c.,  is  constitntionaL 

APPEAL  from  the  Clay  Circuit  Court. 

Greoobt,  J. — The  appellee  was  indicted  under  the  act  of 
March  9, 1867  (Acts  1867,  p.  128),  for  seining  and  catching 
fish  contrary  to  its  provisions. 

It  was  cldmed  that  the  law  is  unconstitutional,  and  the 
court  below,  on  the  motion  of  the  defendant,  quashed  the 
indictment.  This  was  wrong.  This  question  was  met  and 
settled  by  this  court  in  Gentile  v.  T7ie  Staie^  29  Ind.  409. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  overrule  the  motion  to  quash,  and  for  further 
proceedings. 

iX  E.  WiUiamaonj  Attorney  General,  for  the  State. 
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Jeffries  and  Others  r.  Maccown. 

Gravel  Road. —  Way, — Trespass. — A  proceediDg  in  regular  form  before  a 
justice  of  the  peace  to  obtain  the  right  of  way  for  a  graTel  road  eompany 
resulted  in  a  judgment  on  the  report  of  the  jury,  that  no  damages  would 
be  sustained  by  the  owner  of  the  land.  From  this  judgment  the  owner 
appealed  to  the  circuit  court,  where,  on  his  motion,  the  cause  was  dis- 
missed over  the  objection  of  the  company,  and  the  company  appealed 
from  the  judgment  of  dismissal  to  the  Supreme  Court.  Pending  this 
appeal,  the  owner  sued  the  company  for  trespass. 

jffeldj  that  the  proceeding  before  the  justice  gayo  the  right  of  entry,  which 
the  order  of  dismissal  could  not  diyest. 

Same. — Estoppel  by  Record. — It  may  be  that  but  for  the  appeal  to  the 
Supremo  Court  the  company  would  haye  been  estopped  by  the  judgment 
of  dismissal  from  showing  that  the  proceeding  before  the  justice  was  re^ 
ular. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Gregory,  J. — The  appellants  sued,  the  appellee  in  the 
court  below  for  trespass  to  land. 

The  defendant  answered:  1.  The  general  denial.  2. 
That  the  defendant  did  enter  upon  the  land  of  the  plaintiflb 
and  did  the  acts  complained  of,  but  that  the  plaiutifis  were 
in  nowise  damaged  or  injured  thereby,  and  ought  not  to 
maintain  their  action  against  the  defendant  therefor,  because 
the  latter  did  so  enter  upon  the  lauds  and  do  the  acts  com- 
plained of  as  the  agent  of,  and  under  the  authority  from, 
The  Danville  and  North  Salem  Gravel  Road  Company,  a 
corporation  duly  organized  under  the  laws  of  ludiana  for 
the  construction  of  gravel  roads ;  that  the  company  had, 
before  the  commission  of  any  of  the  grievances  complained 
of,  located  the  road  across  the  lands  of  the  plaintiffs,  as 
described  in  the  complaint,  and  demanded  of  the  plaintiffs 
the  right  of  way  over  the  same,  and  had  offered  to  pay  any 
damages  they  might  sustain,  and  had  thereafter,  upon  the 
refusal  of  the  plaintiffs,  given  notice  to  Enion  Singer,  a  jus- 
tice of  the  peace  of  the  township  wherein  the  plaintiffs 
resided,  and  instituted  proceedings  before  him  to  obtain  the 
right  of  way  over  the  lands,  and  to  assess  the  damages 
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of  the  plaintiffs,  if  any,  by  reason  of  the  construction  of  the 
gravel  road  upon  the  lands ;  that  in  the  proceedings  parties 
were  summoned  to  assess  the  damages  of  the  plaintiffs,  who 
reported  that  no  damages  would  be  sustained  by  them, 
whereupon  the  defendant,  under  the  authority  and  appoint- 
ment of  the  company,  proceeded  in  the  construction  of  the 
work,  and  in  so  doing,  did  the  acts  complained  of,  necessa- 
rily, and  without  damages  to  the  plaintiffs  equal  to  the  ben- 
efits derived  from  the  road ;  that  the  plaintiffs,  on,  &c., 
appealed  the  case  from  the  justice  to  the  Hendricks  Circuit 
Court,  and  on  their  motion,  and  over  the  objection  of  the 
company,  the  cause  was  dismissed,  and  from  the  dismissal 
the  company  appealed  to  the  Supreme  Court,  which  appeal 
was  still  pending,  and  not  disposed  of.  A  certified  copy  of 
the  record  was  filed,  showing,  among  other  things,  that  the 
proceeding  before  the  justice  of  the  peace  was  regular,  fully 
complying  with  the  requirements  of  the  statute. 

A  demurrer  was  overruled  to  tbis  paragraph  of  the  answer. 
The  appellants  stood  by  their  demurrer,  and  final  judgment 
was  rendered  for  the  appellee.  This  presents  the  only 
question  in  the  case. 

It  is  contended  by  the  appellants  that  the  order  of  the 
Circuit  Court  dismissing  the  cause  put  an  end  to  the  pro- 
ceeding to  condemn  the  right  of  way,  and  left  the  defend- 
ant a  trespasser  ab  initio;  and  that  the  appeal  to  the  Supreme 
Court  left  the  judgment  of  dismissal  in  full  force,  with  all 
its  consequences. 

It  is  claimed  by  the  appellee,  on  the  contrary,  that  an 
offer  to  pay  the  damages,  if  any,  and  the  proceeding  before 
the  justice,  authorized  the  company  to  proceed  with  the 
work,  and  that  the  appeal  did  not  suspend  that  right. 

The  statute  provides  that,  "  in  case  of  appeal  from  the 
judgment  of  any  justice  of  the  peace,  upon  any  report  of 
any  jury  for  the  appraised  amount  of  damages,  touching 
the  right  of  way,  or  for  lands  taken  for  the  purpose  of 
constructing  thereon  the  road  of  such  company,  as  provided 
in  this  act,  such  appeal  shall  not  prevent  such  company 
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from  proceeding  ia  the  construction  of  its  road  over  each 
landsy  nor  deprive  it  of  its  right  of  entry  thereon  for  that 
purpose,  which  right  is  hereby  expressly  granted."  1  Q. 
&  n.  476,  sec.  9. 

The  company  is  not  in  fault;  the  case  was  dismissed  over 
its  objection ;  an  appeal  was  without  delay  prosecuted.  It 
is  true  that  an  appeal  to  the  Supreme  Court  only  suspends 
action  on  the  judgment;  but  in  the  caso  at  bar,  the  pro* 
ceeding  before  the  justice  gave  the  right  of  entry ;  Ihe  order 
of  dismissal  could  not  divest  that  right.  It  may  be  that 
the  company  would  have  been  estopped  by  the  judgment 
from  showing  that  the  proceeding  before  the  justice  was 
regular,  but  for  the  appeal  to  the  Supreme  Court. 

Any  other  construction  of  this  statute  would  work  great 
harm.  A  gravSl  road  company  would  never  be  safe  in  pro- 
ceeding with  its  work  until  after  the  final  determination  of 
the  litigation  to  condemn  the  right  of  way.  A  single  case 
involving  the  right  to  enter  on  a  very  small  lot  might  sus- 
pend a  public  impr^ement  for  years.  The  court  below 
committed  no  error  in  overruling  the  demurrer. 

The  judgment  is  affirmed,  with  costs. 

C.  C.  Navcy  for  appellants. 

L.  M,  Camjbell^  for  appellee. 


MmoT  and  Another  r.  Mitchsli.. 

TBUBTS.»iS%«ri^t  8aU.^A.  person  cAunpt  be  ireftted  m  a  trustee,  who^  witlh 
out  fraud,  purchases  real  estate  at  a  sheriff's  sale  with  his  own  money, 
and  takes  the  title  in  his  own  name,  upon  a  verbal  agreement  to  hold  it 
for  the  benefit  of  the  execution  debtor. 

VKkcrnoiit.'-'Apytal.'^UmiimiUahU  Error*— -An  erroneous  instmotion  to  Che 
jury  cannot^  on  appeal,  be  made  aTaile|^le  as  errpr  bj  a  party  on  whois 
motion  it  was  given. 

APPEAL  from  the  Noble  Circuit  Court 

The  appellantsi  Jane  and  Macy  M.  Minot,  sued  Jobs, 
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Mitchell,  the  appellee,  and  Charles  8.  Mitchell,  alleging,  in 
substance,  in  their  amended  complaint,  that  in  the  spring 
of  1855,  Samuel  Miuot,  the  husband  of  said  Jane  and 
father  of  said  Mary  M.,  became  embarrassed  in  business 
and  unable  to  pay  his  debts,  many  of  which  had  then 
passed  into  judgments;  that  he  applied  to  his  friendjWill- 
iam  Mitchell,  since  deceased,  father  of  the  defendants,  who 
entered  himself  replevin  bail  for  the  fetay  of  execution  on 
all  the  judgments  on  which  the  period  of  stay  had  not 
expired,  amounting  to  about  six  thousand  dollars;  that  said 
Samuel  was  then  the  owner  of  certain  real  estate  described, 
of  the  value  of  twenty-five  thousand  dollars,  upon  which 
the  sheriff  had  levied  an  execution  amounting  to  three 
thousand  two  hundred  and  twenty-six  dollars  and  thirteen 
cents;  and  said  real  estate  was  then  advertised  for  sale;  that 
said  William  agreed  that  he  would  bid  in  said  property  for 
said  Samuel,  at  the  sheriff's  sale,  in  his  own  name,  pay  the 
purchase  money,  and  hold  said  land  in  trust  as  security  for 
the  money  advanced  by  him  in  the  purchase  thereof,  and 
also  to  secure  him  as  replevin  bail  upon  said  judgments; 
that  it  was  agreed  that  said  Samuel  should  retain  possession 
of  said  land,  and  make  sales  thereof  as  fast  as  the  same 
could  be  done,  the  said  William  to  make  conveyances 
and  receive  the  purchase  money,  and  apply  the  same  in 
payment  of  the  money  so  advanced  by  him,  and  the  judg- 
ments so  replevined  by  him,  the  residue  to  be  reconveyed 
to  said  Samuel;  that  said  William  did,  accordingly,  on  the 
18th  of  May,  1855,  bid  in  said  property  for  said  sum  of 
three  thousand  two  hundred  and  twenty-six  dollars  and 
thirteen  cents;  that  by  reason  of  said  agreement  said  Sam- 
uel failed  to  attend  said  sale,  or  to  make  further  exertions 
to  pay  said  executions,  and  by  reason  thereof  other  persons 
were  prevented  from  bidding  upon  said  lands;  that  soon 
afterwards  said  Samuel  sold  and  assigned  to  said  William  a 
large  stock  of  goods,  together  with  his  best  notes  and 
accounts,  all  to  the  amount  of  about  fifteen  thousand  dol- 
lars, to  be  disposed  of  in  like  manner,  the  residue  to  be  paid 
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to  Baid  Samuel ;  that  one  Iddings,  who  held  one  thousand 
four  hundred  dollars  belonging  to  said  Samuel,  paid  it,  by 
his  direction,  to  said  William,  upon  a  like  trust;  that  said 
Samuel  was  soon  afterwards  stricken  with  paralysis  and 
rendered  incapable  of  transacting  any  business;  that  while 
in  this  condition  he  was  frequently  visited  by  said  William, 
who  pretended  great  friendship  for  him,  promising  to 
carry  him  safe  through  his  pecuniary  difficulties;  that 
said  William,  so  holding  said  property  in  trust,  knowing 
that  he  could  not  hold  said  land  by  any  title  derived  from 
said  sheriff's  sale,  for  the  reason  aforesaid,  and  that  in  case 
of  said  Samuel's  death,  said  Jane  would  be  entitled  to  one- 
third  of  said  land,  in  order  to  cheat  and  defraud  the  plain- 
tiffs, about  the  6th  of  March,  1856,  without  consulting  said 
Samuel  or  his  wife,  procured  a  general  warranty  deed  to  be 
written,  conveying  said  land  to  him  for  the  nominal  consid- 
eration of  one  thousand  dollars,  and  demanded  of  said  Jane 
that  the  same  should  be  executed  by  her  and  the  said  Sam- 
uel, urging  as  a  reason  therefor,  that  said  Samuel  was  inca- 
pable of  attending  to  business,  was  liable  to  die  at  any  mo- 
ment, and  in  case  of  his  death,  he,  said  William,  would  be 
greatly  embarrassed  on  account  of  having  become  his  surety; 
that  the  estate  would  go  into  the  hands  of  an  administra- 
tor, and  be  squandered;  that  he  knew  more  about  Samuel's 
business  than  any  one  else,  but  that  purchasers  were  afraid 
of  sherift*'s  titles;  that  if  they  would  execute  the  deed  ho 
could  sell  tho'property  at  a  fair  value,  and  would  sell  enough 
to  pay  the  debts  and  save  something  for  the  family;  that 
said  Jane,  believing  these  representations,  and  ignorant  of 
her  rights,  executed  said  deed,  and  procured  her  husbaud 
to  execute  it,  but  that  nothing  was  paid  by  said  William  in 
consideration  therefor,  and  that  said  Samuel  retained  pos- 
session and  enjoyed  the  profits  of  said  property  as  before, 
and  exercised  acts  of  ownership  over  it,  with  said  William's 
knowledge  and  consent;  that  the  representations  of  said 
William  were  false  and  fraudulent  in  this:  that  at  the  time 
of  the  execution  of  said  deed  the  said  William  had  in  bis 
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hands  of  the  avails  of  said  property  of  said  Samuel  enough 
and  more  than  enough  to  pay  him  for  all  the  money 
advanced  by  him  for  said  Samuel,  and  to  pay  all  of  said 
Samuel's  debts,  for  wliich  the  said  William  had  become 
surety,  and  there  was  no  necessity  for  the  sale  of  any  of 
said  lands  for  the  payment  of  said  debts;  that  on  the  Slst 
of  August,  1857,  the  said  Samuel  died,  intestate,  leaving 
the  said  Jane,  his  widow,  and  the  said  Mary  M.,  his  only 
heir  at  law;  that  on  the  7th  of  April,  1857,  the  said  Will- 
iam procured  the  sheriff ^s  deed  for  said  land;  that  all  the 
money  advanced  by  said  William,. and  all  the  debts  for 
which  he  had  become  surety,  were  paid  out  of  the  proceeds 
of  the  property  before  the  making  of  said  sheriff's  deed; 
that  said  William,  in  his  lifetime,  received  from  said  stock 
of  goods  and  notes  fifteen  thousand  dollars,  from  said 
Iddings  fourteen  hundred  dollars,  and  from  sales  of  said 
lands  twenty-three  thousand  dollars,  being  in  all  twenty- 
eight  thousand  four  hundred  dollars  more  than  the  amount 
advanced  by  said  William,  the  judgments  stayed,  and  all 
debts  paid  by  him;  that  said  William  has  since  died,  intes- 
tate, leaving  the  said  John  and  Charles  S.  Mitchell  his  only  ^ 
heirs  at  law,  to  whom  all  the  unsold  portions  of  said  trust 
estate,  and  other  real  and  personal  estate  of  the  value  of 
five  hundred  thousand  dollars  descended;  that  since  the 
death  of  said  William  defendants  have  sold  portions  of 
said  trust  estate,  but  what  portions,  to  whom  sold,  and  for 
what  price,  plaintiffs  are  not  informed;  that  plaintiffs  have 
demanded  of  the  defendants  a  settlement  of  said  trust 
estate,  payment  of  the  amount  due  the  plaintiffs,  and  a 
reconveyance  and  the  possession  of  all  said  trust  lands  nol 
conveyed  by  defendants  or  their  ancestor,  which  they 
refuse;  that  since  the  commencement  of  this  suit,  said 
Charles  S.  Mitchell  has  died,  intestate,  leaving  said  John  his 
sole  heir  at  law.  Prayer  for  an  account,  for  judgment  for 
the  sum  found  due,  for  possession  of  the  undisposed  por- 
tion of  said  lands,  and  other  proper  relief  A  bill  of  partic- 
ulars of  "moneys  received  by  William  Mitchell,  as  trustee 
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for  Samuel  Mi  not,  from  the  avails  of  the  trust  estate,"  is 
filed  with  the  complaint. 

The  defendants  answered  in  several  paragraphs:  by  the 
general  denial;  by  denying  the  fraud  charged,  and  alleg- 
ing that  the  trust  set  up  was  not  created  in  writing;  and 
by  alleging  that  Mitchell,  in  his  lifetime,  fully  executed 
the  trust,  and  settled  the  same  with  Minot. 

Various  other  paragraphs  setting  up  the  statute  of  limit- 
ations were  filed,  to  which  demurrers  were  overruled,  and 
the  plaintiffs  excepted  and  filed  replies — ^a general  denial  by 
both,  and  infancy  by  Mary  M. 

On  the  trial  before  a  jury,  the  plaintifis  offered  to  intro- 
duce Jane  Minot,  one  of  the  plaintiffs,  as  a  witness,  to  prove 
the  allegations  of  the  complaint,  but  the  court  held  that  she 
was  incompetent  to  prove  any  matter  which  occurred  prior 
to  the  death  of  William  Mitchell,  and  refused  to  let  her 
testify  as  to  any  such  matters.  The  plaintiffs  then  offered 
to  prove  by  said  Jane  that  the  first  information  or  suspicion 
she  had  of  any  fraud  or  improper  conduct  on  the  part  of 
William  Mitchell,  in  relation  to  the  matters  charged  in  the 
complaint,  was  after  the  death  of  said  William;  but  the 
court  refused  to  permit  her  to  testify  as  to  such  matters. 
To  these  rulings  the  plaintiffs  excepted. 

The  court,  at  the  defendant's  request,  instructed  the  jury, 
in  substance,  as  follows:  After  setting  out  the  allegatiooft 
of  the  complaint  and  indicating  that  they  must  be  proved 
as  alleged,  the  court  charged  that  "if  Mitchell  merely  in- 
tended the  money  advanced  as  a  loan  and  took  the  sheriff^s 
deed  simply  as  a  security  for  this  and  his  liability  as  replevin 
bail,  then  the  sherifi''s  deed  would  operate  simply  as  a 
mortgage, and  Minot  or  his  heirs  might  redeem;  but  if  the 
sheriff's  deed  was,  as  alleged  in  the  complaint,  a  mortgage, 
the  deed  of  Minot  and  wife,  of  the  6th  of  March,  1856, 
would  convey  to  Mitchell  the  equity  of  redemption  of  Mi- 
not and  Mrs.  Minot's  contingent  interest,  and  thus  make 
Mitchell's  title  perfect,  unless  that  deed  was  void,  not  for 
want  of  consideration,  but  void  for  the  precise  misrepresen- 
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tatioDS  alleged  in  the  complaint  and  the  incapacity  of  Minot 
there  stated;  that  if  Mitchell  bought  the  land  at  sheriff's 
sale  in  pursuance  of  a  verbal  understanding  that  he  would 
dispose  of  it  and  with  the  proceeds  pay  all  Minot's  debts, 
you  should  find  for  the  defendant;  for  in  such  case  the  land 
could  not  be  held  as  alleged  in  the  complaint.  K  Mitchell 
bought  the  land, not  for  the  purpose  of  selling  it  and  pay- 
ing all  Minot's  debts,  but  simply  to  secure  himself,  then  you 
will  inquire  whether  the  deed  of  March  6th,  1856,  was  ob- 
tained by  Mitchell's  fraud,  as  charged.  If  it  contains  cov- 
enants of  warranty,  and  purports  to  have  been  made  in  con- 
sideration of  $1,000  paid  by  Mitchell  to  the  grantors,  it  can 
only  be  attacked  for  the  fraud  alleged  in  the  complaint. 
The  plaintiffs  are  estopped  to  allege  anything  against  that 
deed  unless  fraudulent.  Mitchell  had  a  right  to  buy  Mi- 
Dot's  equity  and  Mrs.  Minot's  interest,  and,  if  this  deed 
was  not  void  for  fraud,  it  conveyed  all  the  interest  of  Minot 
and  wife  in  the  land.  The  burden  of  establishing  fraud  in 
this  deed  is  on  the  plaintiffs.  If  the  deed  purports  to  have 
been  made  in  consideration  of  $1,000,  the  recital  is  prima 
fade  evidence  of  its  payment,  and  unless  disproved  by  the 
plaintiffs  must  control  you  on  that  point.  For  the  purpose 
of  raising  a  trust  on  this  deed  the  plaintiffs  would  not  be 
permitted  to  disprove  such  payment.  The  fourth  para- 
graph of  the  answer  denies  the  fraud  charged  and  denies 
that  the  trust  was  created  in  writing.  This  paragraph 
is  pleaded  to  the  whole  action,  and  as  there  is  no  proof 
that  the  trust  was  created  in  writing,  your  verdict  must 
be  for  the  defendant,  unless  the  fraud  charged  has  been 
proved  to  your  satisfaction  Fraud  is  never  presumed,  but 
must  be  proved  by  the  party  who  asserts  if 

The  plaintiffs  excepted  to  the  giving  of  this  instruction. 

There  was  a  general  verdict  for  the  defendant  with  spec- 
ial findings  in  answer  to  interrogatories.  The  court  over- 
ruled motions  by  the  plaintiffs  for  a  new  trial  and  for  a  ve* 
nirecia  woyo  and  rendered  judgment  on  the  verdict,  to  all 
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which  the  plaintifts  excepted.     The  evidence  is  not  in  the 
record. 

Ray,  C.  J. — On  the  trial,  the  court,  on  the  motion  of  the 
appellants,  the  plaintiffs  below,  by  an  instruction,  limited 
the  recovery  in  this  action,  in  any  event,  to  the  lands  still 
undisposed  of  and  the  proceeds  of  the  lands  sold  by  Mitch- 
ell or  his  heirs  since  the  death  of  Minot.  If,  therefore,  any 
error  was  commited  by  the  court  which  alone  affected  the 
question  of  a  recovery  for  the  personal  property,  such  error 
would  not  be  available  here. 

So  far  as  the  real  estate  is  involved,  the  complaint  does 
not  make  Mitchell  a  trustee.  His  purchase  at  sheriff's  sale 
was  with  his  own  money,  and  no  fraud  is  charged  in  such 
purchase.  It  is  not  alleged  that  he  prevented  others  from 
bidding  on  the  property  by  representing  that  he  was  pur- 
chasing for  the  benefit  of  Minot. 

It  is  a  simple  averment  of  a  verbal  agreement  that  Mitch* 
oil  should  purchase  the  property  at  sheriff's  sale  and  take 
the  title  in  his  own  name,  he  agreeing  to  hold  it  for  the 
benefit  of  Minot.  According  to  the  complaint  he  did  so 
purchase.  The  legal  title  vested  in  him  without  fraud. 
Can  he  be  treated  as  a  trustee?  The  rule  is  thus  stated: 
"But  in  no  case  will  the  grantee  be  deemed  a  trustee,  if  he 
used  no  fraud  or  deceit  in  getting  his  title,  although  he  ver- 
bally promised  to  hold  the  land  for  the  grantor."  Browne 
Statute  Frauds,  92,  §  95. 

This  practically  ends  the  case.  The  rulings  of  the  court 
upon  the  paragraphs  of  the  answer  pleading  the  statute  of 
limitations  are  of  no  importance.  The  parapraphs  were  sus- 
tained, but  no  such  issue  was  submitted  to  the  jury  by  the 
charge  of  the  court,  as  the  transaction  was  treated  as  a 
mortgage,  which  certainly  is  a  most  favorable  view  for  the 
appellants.  The  jury  found  that  there  was  no  fraud  in  the 
purchase  at  sherifi*'s  sale,  and  that  the  subsequent  deed  was 
made  without  fraud  and  for  the  purpose  of  making  Mitch- 
ell's title  absolute. 
Upon  the  exclusion  of  the  evidence  of  Jane  Minot,  the 
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widow  of  the  ancestor  of  the  heirs  who  sue,  it  is  sufficient 
to  say  that  she  was  not  offered  to  prove  fraud  in  the  pur- 
chase at  8heriff''s  sale,  nor  would  such  evidence  have  been 
proper,  or  relevant  to  the  averments  of  the  complaint. 

The  judgment  is  affirmed,  with  costs. 

W.  H.  Coombs,  and  W.  H.  H.  Miller^  for  appellants. 

J.  L.  Worden  and  J".  Morris  for  appellee. 


City  of  Indianapolis  v.  Huffeb.  .  ^  ^ 

|lM    187 

CiTT. — Street  ImpronementM — Conaequeniial  Injuries  to  Prifmte  Property.^-        j^   ^ 
An  incorporated  city  is  not  ordinarily  liable  for  consequential  injuries         30   235 
to  priyate  property  resulting  from  the  grading  and  improvement  of  its        ^^'^  ^'^ 
streets,  if,  in  making  such  improTcments,  reasonable  skill  and  care  be 
used  to  avoid  the  injuries.    The  skill  an4  care  which  is  incumbent  relates 
as  well  to  the  plan  as  to  the  execution  of  the  work — in  the  case  of  a  sewer, 
to  its  capacity,  as  well  as  to  (be  mechanism  in  its  construction. 

Same. — Damagen. — Measure  of, — In  an  action  against  a  city  to  recover 
damages  resulting  from  the  overflow  by  water  several  times  of  the 
plaintiff's  lot  and  dwelling  thereon,  used  by  him  as  a  residence  for 
his  family,  such  overflows  being  caused  by  an  insufficient  and  carelessly 
constructed  sewer  built  by  the  city,  the  jury  made  up  the  amount  of  dam- 
ages by  ascertaining  the  losses  suffered  by  the  plaintiff  by  reason  of 
injury  to  his  realty,  garden  crops,  and  personal  property  such  as  house- 
hold goods  and  family  supplies,  and  adding  thereto  a  certain  sum  on 
account  of  the  decrease  in  the  rental  value  of  the  premises  during  the 
period,  caused  by  the  backwater. 

Held^  that  the  damages  were  excessive. 

Evidence. — Opinion  of  Witness  not  an  Expert. — Any  witness,  not  an  ez- 
pert^  who  knows  the  facts  personally,  may  give  an  opinion  in  a  matter 
requiring  skill,  stating  also  the  facts  on  which  he  bases  his  opinion. 

APPEAL  from  the  Marion  Common  Pleas. 

Frazeb,  J. — This  was  a  suit  against  the  city  of  Indiana- 
polis to  recover  damages  resulting  from  an  overflow  of  the 
plaintiff's  lot  and  dwelling  thereon  by  water,  caused  by  an 
insufficient  and  carelessly  constructed  sewer  erected  by  the 
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city.  The  answer,  though  in  six  paragraphs,  amounted 
only  to  the  general  denial.  The  plaintiff  had  a  verdict  and 
judgment  for  $980.05.  A  number  of  questions  are  presented. 

The  case  shown  by  the  evidence  was,  that  in  consequence 
of  street  improvements  made  by  the  city,  the  natural  sur- 
face drainage  of  a  considerable  district  was  so  obstructed 
that  a  sewer  was  rendered  necessary  to  pass  the  water;  that 
the  city  constructed  a  sewer  of  capacity  wholly  insufficient 
for  the  purpose,  and  that  this  insufficiency  was  perfectly 
obvious  to  any  person  of  common  sense  at  the  time  of  its 
construction.  As  a  consequence,  the  plaintiff's  premises 
were  several  times  submerged  by  ordinary  freshets,  and  his 
property  and  household  goods  greatly  injured.  He  used 
the  place  as  a  residence  for  his  family,  except  when  occa- 
sionally driven  out  by  the  water.  The  sewer  was  con- 
structed when  the  lot  was  unimproved,  after  which  he 
purchased  it,  and  erected  a  dwelling  upon  it.  It  appears 
by  answers  to  interrogatories  that  the  jury  made  up  the 
amount  of  damages  by  ascertaining  the  losses  suffered  by 
the  plaintiff  by  reason  of  injury  to  his  realty,  garden  crops, 
and  personal  property  such  as  household  goods  and  family 
supplies,  and  adding  thereto  the  sum  of  $384  on  account  of 
the  decrease  in  the  rental  value  of  the  premises  during  the 
period,  caused  by  the  backwater. 

It  seems  very  clear  that  this  mode  of  ascertaining  the 
damages  could  only  result  in  an  assessment  which  would  be 
excessive.  It  compensates  the  plaintiff*  for  all  the  injuries 
suffered  by  him,  and  then  adds  to  that  sum  what  he  would 
have  lost,  if,  instead  of  dwelling  upon  the  property  himself, 
he  had  let  it  to  a  tenant.  But  if  the  landlord  should  agree 
to  make  good  to  the  tenant  all  damages  caused  by  the 
overflow,  would  the  rental  value  then  be  so  greatly  lessened 
by  the  liability  to  overfows  ?  Did  not  the  liability  of  the 
tenant's  household  goods  to  be  thus  damaged  contribute  to 
depreciate  the  rental  value  of  the  property  ?  These  ques- 
tions are  easily  answered.    Obviously,  the  damages  assessed 
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were  excessive,  and  a  new  trial  should  have  been  granted. 

An  incorporated  city  is  not  ordinarily  liable  for  conse- 
quential injuries  to  private  property,  resulting  from  the 
grading  and  improvement  of  its  streets,  if,  in  the  making 
of  such  improvements,  reasonable  skill  and  care  be  used  to 
avoid  the  injuries.  The  skill  and  care  which  is  incumbent 
relates  as  well  to  the  capacity  of  the  sewer  as  to  the 
mere  mechanism  in  its  construction — as  well  to  its  plan  as 
to  its  execution.  Logansport  v.  Wright^  25  Ind.  512,  and 
authorities  there  cited.  The  Rochester  White  Lead  Co.  v. 
Bochester^  3  Comst.  463,  is  especially  in  point.  Indeed,  the 
liability  of  a  city  in  such  cases  rests  on  exactly  the  same 
foundation  as  that  of  a  natural  person.  An  infallible  judg- 
ment is  not  required  to  avoid  liability,  but  the  erection  of  a 
sewer  (rendered  necessary  by  street  improvements)  of  such 
incapacity  that  every  sane  man  knows  in  advance  that  it 
will  not  afford  any  relief  from  the  consequences  of  obstruc- 
tion to  the  natural  drainage  caused  by  the  filling  of  the 
street,  would  be  dispensing  with  the  use  of  common  sense^ 
and  by  no  means  consistent  with  that  reasonable  care  which 
the  law  requires.  It  would,  indeed,  be  carelessness  most 
gross  and  wanton — not  merely  an  error  of  judgment,  but  a 
failure  to  exercise  judgment  at  all. 

The  action  of  the  court  below  in  allowing  witnesses, 
not  experts,  to  give  their  opinion  as  to  the  capacity  of  the 
sewer  is  questioned.  The  rule  is,  that  any  witness,  not  an 
expert,  who  knows  the  facts  personally,  may  give  an  opin- 
ion in  a  matter  requiring  skill,  stating  also  the  facts  upon 
which  he  bases  that  opinion.  But  in  this  case  it  could 
scarcely  be  called  an  opinion  which  the  witnesses  gave,  but 
a  fact.  They  had  seen  that  the  sewer  would  not  pass  the 
water  in  time  of  floods.  It  did  not  require  an  expert,  with 
such  a  fact  within  his  own  knowledge,  to  say  that  the  sewer 
was  too  small. 

Reversed,  with  costs;  cause  remanded  for  a  new  trial. 

jB.  £*.  EUiotty  for  appellant. 

J.  1\  Dye  and  A.  C.  Hwrrisy  for  appellee. 
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FiTZENRIDER  V.  ThE   StATE. 

Liquor  Law. — Statute  Construed, — The  ninth  section  of  the  liquor  law  of 
1859  (1  G.  &  H.  C16)  applies  to  unlicensed  as  well  as  licensed  retailers. 

Chimin AL  Law. — Joint  Offense. — Acquittal  ^ w\e  De/endant'^The  acquittal 
of  one  of  two  defendants  charged  with  a  joint  offense  does  not  operate  as 
an  acquittal  of  the  other. 

Same. — JSill  ^  Exceptions. — ^The  defendant  in  a  criminal  prosecution  was 
allowed  hy  the  court  a  period  extending  beyond  the  term, in  which  to  file 
his  bill  of  exceptionsi  which  was  filed  in  the  clerk's  office  within  the  time 
so  allowed,  but  not  till  after  the  expiration  of  the  term. 

Heldf  that,  in  the  absence  of  anything  to  the  contrary,  this  showed  it  was  not 
presented  to  the  judge  within  the  time  allowed  by  law,  which  requires 
that  it  be  so  presented  at  the  time  of  the  trial,  or  within  such  time  during 
the  term  as  the  court  may  allow. 

APPEAL  from  the  Jennings  Common  Pleas. 

Gregory,  J. — ^Barbary  Brown  filed  her  aflidavit  before  the 
Mayor  of  the  town  of  Vernon,  charging  that  on,  &c.,  at, 
&c.,  Herman  Fitzenrider  and  Albert  Leiffler  did  unlawfully 
and  knowingly  sell  intoxicating  liquor  to  one  Benjamin 
Brown,  the  said  Benjamin  being  then  and  there  a  person 
who  was  in  the  habit  of  being  intoxicated,  and  after  notice 
had  been  given  to  them,  the  said  Herman  Fitzenrider  and 
Albert  Leifl9[er,  by  Barbary  Brown,  the  wife  of  the  said 
Benjamin,  that  the  latter  was  a  person  in  the  habit  of  being 
intoxicated.  Leiffler  was  acquitted  on  the  trial  before  the 
Mayor ;  Fitzenrider  was  convicted.  The  latter  appealed  to 
the  court  below.  The  defendant  moved  to  quash  tho 
affidavit;  the  motion  was  overruled.  This  presents  the  first 
question  in  the  case. 

The  statute  provides  that  "Every  person  who  shall, 
directly  or  indirectly,  knowingly  sell,  barter,  or  give  away 
any  intoxicating  liquor  to  any  person  who  is  in  tho  habit 
of  being  intoxicated,  after  notice  shall  have  been  given  him 
by  the  wife,  child,  parent,  brother  or  sister  of  such  person, 
oi:  by  the  overseer  or  overseers  of  the  poor  of  the  township 
where  he  resides,  that  such  person  is  in  the  habit  of  being 
intoxicated,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
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upon  conviction  thereof,  shall  be  fined,"  &c.  1  G,  &  H. 
616,  sec.  9. 

It  is  argued  that  this  statute  only  applies  to  licensed  re- 
tailers. The  section  defining  the  ofiense  is  general  in  its 
terms,  and  there  is  nothing  in  the  act  to  which  the  section 
belongs  limiting  its  operation.  The  section  can  be  violated 
as  well  by  an  unlicensed  as  a  licensed  retailer. 

It  is  claimed  that  an  acquittal  of  one  of  the  defendants 
operated  as  an  acquittal  of  the  other.  There  is  nothing  in 
this  position. 

A  motion  for  a  new  trial  was  made  and  overruled.  There 
is  an  attempt  to  set  out  the  evidence  by  a  bill  of  exceptions. 

The  trial  was  had  on  the  8d  of  June,  1867,  the*  second 
day  of  the  June  term  of  the  Jennings  Common  Pleas  Court. 
The  time  fixed  by  law  for  that  term  was  two  weeks.  The 
court  gave  the  defendant  thirty  days  within  which  to  file 
his  bill  of  exceptions.  It  was  filed  in  the  clerk's  ofSce  on 
the  1st  of  July.  There  is  nothing  in  the  record  showing 
that  it  was  signed  at  an  earlier  period. 

In  Stewart  v.  The  State,  24  Ind.  142,  this  court  held,  that 
in  criminal  prosecutions  the  bill  of  exceptions  must  be  made 
out  and  presented  to  the  judge  at  the  time  of  the  trial,  or 
within  such  time  as  the  court  may  allow,  during  the  term. 

In  the  case  at  bar,  the  defendant  was  allowed  by  the 
court  thirty  days  within  which  to  file  his  bill  of  exceptions, 
a  period  extending  beyond  the  term;  the  bill  was  not  filed 
until  after  the  expiration  of  the  term.  In  the  absence  of 
anything  to  the  contrary,  this  shows  that  the  bill  was  not 
presented  to  the  judge  within  the  time  allowed  by  law.  The 
evidence  is  therefore  not  before  this  court. 

The  judgment  is  affirmed,  with  costs. 

J.  Bundy,  for  appellant. 

D.  E.  WiUiamsoriy  Attorney  General,  for  the  State. 
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Marlbtt  v.  Wilson's  Executor. 

BoiTD. — Repugnant  Concft^iofi.— Effect  will  be  given  to  the  intention  of  tbft 
parties  to  a  bond  as  indicated  by  the  whole  instrument,  notwithstanding 
repugnant  words  in  the  condition. 

Bastard. — Bond  for  Maintenance  of. — An  obligation  for  the  maintenance  of 
a  bastard,  executed  to  the  putative  father,  accrues  exclusively  to  the  ben* 
efit  of  the  child,  who  may  maintain  a  suit  thereon  in  equity. 

Save. — Liability  of  Father. -^Tho  only  legal  liability  of  tho  father  for  the 
maintenance  of  his  illegitimate  child  is  for  such  judgment  as  may  be  ren- 
dered against  him  in  a  prosecution  for  bastardy  under  tho  statute. 

APPEAL  from  the  Warren  Common  Pleas^ 
Frazeh,  J. — The  facts  shown  by  the  complaint  in  this 
case  were,  that  Wilson,  the  testator,  for  a  valaable  consider* 
ation,  contracted  with  one  Waymire  (who  was  at  the  time 
prosecuted  for  bastardy  by  a  daughter  of  Wilson)  to  maintain 
and  support  the  bastard,  which  he  afterwards  failed  to  do. 
The  cliild  brought  suit  upon  a  penal  bond  of  Wilson  for 
one  hundred  and  fifty  dollars,  which  recites  the  facts  and 
contains  the  agreement  as  stated  above,  acknowledges  the 
receipt  of  seventy-five  dollars  "to  support  the  child," 
releases  Waymire  from  any  action  or  right  of  action  in  favor 
of  Wilson  against  Waymire  in  consequence  of  the  latter 
having  begotten  Wilson's  daughter  with  child,  and  con- 
cludes thus:  "Kow,  if  the  said  Wilson  shall  save  the  said 
Waymire  harmless  from  all  damages  in  supporting,  m^n- 
taining,  and  educating  said  bastard  chUd,  from  aU  suits  that 
may  be  hereafter  brought  against  him  on  account  of  his 
having  begotten  a  bastard  child  on  the  body  of  Isabella 
Wilson,  then  the  above  obligation  to  be  null  and  void;  else, 
to  be  and  remain  in  full  force  and  virtue  in  law." 

The  instrument  is  awkwardly  framed,  and  was  probably 
drawn  by  some  one  who  had  a  slight  knowledge  of  l^al 
forms,  and  but  little  conception  of  their  signification.  It  is 
contended  that  the  very  formal  condition  with  which  it 
closes  confines  the  contract  to  the  matters  therein,  and  that 
Wilson  could  therefore  be  held  only  to  indemnify  Waymire 
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from  damages  which  might  accrue  against  him  persoDally 
for  the  support  and  education  of  the  child,  and  also  to  in- 
demnify him  from  suits  which  might  be  prosecuted  against 
him  on  account  of  his  having  begotten  the  child.  This 
construction  would  effectually  nullify  the  express  release  by 
Wilson  of  rights  of  action  in  his  own  favor,  and  also  his 
express  contract  to  maintain  the  child,  unless,  indeed,  a 
prosecution  for  bastardy  against  Waymire  should  fix  the 
liability  of  the  latter  for  such  support.  This  would  be  dis- 
regarding the  substance  of  the  instrument  for  the  sake  of 
its  form,  and  would,  it  seems  to  us,  defeat  the  intention  of 
the  parties,  as  indicated  by  the  whole  instrument.  Its  pur- 
pose was,  not  only  to  indemnify  Waymire  against' such  lia- 
bility as  might  be  made  incumbent  upon  him,  but  also  to 
release  any  right  of  action  held  by  Wilson  against  him,  so 
that  the  release  might  be  pleaded,  and  also  to  secure  an 
actual  maintenance  to  the  child,  and  for  its  benefit.  This 
effect  can  be  given  to  the  instrument,  notwithstanding  the 
repugnant  words  of  the  formal  condition,  and  will,  we  think, 
be  abundantly  supported  by  authority.  Thus,  in  Stockton 
V.  Turner  J  7  J.  J.  Marsh.  192,  where  the  condition  was,  "if 
the  obligor  do  not  pay,"  Ac,  it  was  held,  notwithstanding 
the  negative  expression,  that  the  affirmative  was  intended. 
So  in  Gully  v.  Gully ^  1  Hawks,  20,  it  was  ruled  that  insensi- 
ble and  contradictory  words  in  the  condition  of  a  bond  will 
be  rejected,  so  as  to  effectuate  the  intention  of  the  parties. 
See,  also,  Wells  v.  Wright^  2  Mod.  285 ;  Welh  v.  Tregusan, 
2  Salk.  463;  Shep.  Touch.  88. 

It  remains  to  consider  whether  the  plaintiff',  the  child, 
could  maintain  the  suit,  she  not  being  a  party  to  the  con- 
tract. Wo  have  intimated  that  the  agreement  to  maintain 
was  for  her  benefit.  It  was  so,  unquestionably.  Her  puta- 
tive father  could  derive  no  benefit  from  it.  He  would  not 
be  legally  liable  for  her  maintenance  to  those  furnishing 
necessaries  to  her.  His  liability  would  only  be  for  such 
judgment  as  might  be  rendered  in  a  prosecution  for  bas- 
VoL,  XXX.— 16. 
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tardy  under  the  statute,  and  if  no  such  judgment  was 
obtained  there  would  be  no  liability  whatever  upon  him. 
The  natural  obligation  of  the  father  to  maintain  his  bastard 
offspring  cannot  be  enforced  as  in  the  case  of  a  legitimate 
child.  The  question  of  paternity  must  bo  settled  by  pro- 
ceedings for  that  purpose,  and  such  proceedings  determine 
the  whole  extent  and  fix  the  limits  of  his  legal  obligation. 
The  contract  to  indemnify  against  any  judgment  was  for 
the  father's  benefit,  but  that  for  the  maintenance  of  the 
child  was  for  the  exclusive  benefit  of  the  latter,  and  we  may 
suppose  that  a  sense  of  natural  duty  inspired  it.  In  such 
cases  there  is,  in  other  states,  much  conflict  of  decision  upon 
the  question  whether  a  party,  not  known  as  a  contracting 
party,  for  whose  benefit  the  contract  was  made,  may  main- 
tain  a  suit  upon  it  in  equity,  it  being  generally  conceded 
that  at  law  he  cannot  for  want  of  privity.  In  this  State  wo 
regard  the  question  as  settled  in  the  aflirmative.  Bird  v. 
LaniaSy  7  Ind.  615;  Alkn  v.  Davison^  16  Ind.  416;  Dcvol  v. 
Mcintosh,  28  Ind.  529;  Beats  v.  Beals,  20  Ind.  16S;  Lamb  v. 
JDonoi;an,  19  Ind.  40;  Davis  y.  Cafloi/7a?/,  at  this  term,  awte  112. 

We  think,  for  the  foregoing  reasons,  that  the  court  below 
erred  in  sustaining  a  demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  costs. 

J.  McCabe,  for  appellant. 

J.  Park  and  L.  T.  Miller^  for  appellee. 


Qripfin  and  Another  v.  Cox. 

VhZXDXSQ^-'^uttiee  of  the  Peae9.-^\.  complaint  filed  bcforo  a  justice  of  the 
peace  was  a  promissory  note  indorsed  by  the  payee,  whereby  the  defend- 
ant promised  to  pay  him  "  one  hundred  &  -fAp* 

HeU  that  this  was  suffieient  as  a  complaints 
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SiT-Orr. — A  set-off  in  faTor  of  one  of  two  makers  of  a  promissory  note,  both 
being  principals,  pleaded  by  him  in  answer  to  a  suit  on  the  note  against 
the  makers,  is  bad  on  demurrer. 

APPEAL  from  the  Boone  Circuit  Court 

Frazeb,  J. — ^This  case  originated  before  a  justice  of  the 
peace«  The  complaint  filed  was  a  promissory  note  against 
the  appellants,  indorsed  by  the  payee,  whereby  they  prom- 
ised to  pay  him  "one  hundred  &  ■^."  The  first  ques- 
tion is,  whether  this  was  sufficient  as  a  complaint.  We  find 
no  difficulty  in  solving  this  inquiry  by  an  affirmative  decis- 
ion. The  utmost  liberality  must,  for  the  purposes  of  jus- 
tice, be  tolerated  in  the  pleadings  before  a  magistrate's 
court,  else  every  good  purpose  intended  by  the  creation  of 
that  tribunal  will  be  defeated. 

A  set-off  in  favor  of  one  of  the  makers  of  the  note  was 
pleaded  by  him,  both  makers  being  principals.  It  was 
plainly  right  to  sustain  a  demurrer  to  it. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 

C.  C.  NavCj  for  appellants. 

0.  S.  HamUon  and  (7.  C.  Gralmny  for  appellee. 


TnS    iNBIilNAPOLISy   GorCIKHATI,    AND    LaFATBTTB    BaILROAD 

Company  v.  Trisleb. 

Eyidskce. —  Weight  of. — SupretM  Court. — It  is  not  the  proTince  of  the  Su- 
preme Court  to  weigh  the  eyidence  and  determine  the  preponderance 
thereof.  Before  it  will  interfere  upon  the  eyidence  alone,  it  must  appear 
by  the  record,  not  merely  that  the  finding  was  against  the  weight  of  eyi- 
dence, but  that  it  was  wrong  beyond  any  question  whateyer. 

APPEAL  from  the  Decatur  Common  Pleas. 

F&AZEBy  J.— This  case  is  here  upon  the  evidence.    The 
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evidence  upon  one  point  waa  not,  as  it  is  given  to  us  by  a 
bill  of  exceptions,  of  the  most  satisfactory  character.  There 
was,  however,  evidence  sufficient  to  put  it  out  of  our  power 
to  interfere. 

The  appellant  argues  the  case  as  if  this  court  were  to 
weigh  the  evidence  and  determine  the  preponderance 
thereof.  Such  is  not  our  province.  It  must  appear 
by  the  record,  not  merely  that  the  finding  below  was 
against  the  weight  of  evidence,  but  that  that  finding  was 
wrong  beyond  any  question  whatever,  before  we  can  inter- 
fere upon  the  evidence  alone. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages, 
and  costs. 

W.  Cumbacky  S.  A.  Bonner ^  and  J.  D.  Miller^  for  appellant. 

jB.  W.  WUson  and  W.  H.  CarroUj  for  appellee. 


Perbt  and  Another  v.  Roberts. 

Vbndob's  Libn. — Aingnmmt  qf, — Married  Woman. — It  is  weU  settled  in  this 
State  that  the  assignment  of  a  note  given  to  secare  the  purchase  money  of 
real  estate  carries  with  it  the  vendor's  lien  on  the  property;  and  it  makes 
tio  difference  that  the  payor  is  a  married  woman  at  the  time  of  the  execu- 
cntion  of  the  note. 

Saks. — Chverture. — Coverture  is  no  bar  to  a  suit  to  enforce  a  vendor's  lien  on 
real  estate  for  unpaid  purchase  money. 

APPEAL  from  the  Switzerland  Common  Pleas. 

Gregory,  J. — This  suit  was  commenced  by  one  John  W. 
Bledsoe  against  Eezia  B.  Perry  and  Robert  A.  Enox,  on 
notes  and  mortgage,  executed  by  Perry  to  Knox,  for  the 
purchase  money  of  the  mortgaged  premises,  and  by  the 
latter  assigned  to  the  plaintiff.  During  the  progress  of  the 
suit  the  cause  of  action  was  transferred  by  assignment  to 
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the  appellee,  who  was  allowed  by  the  court  below  to  be 
substituted  plaintiff  in  the  action. 

The  complaint,  as  finally  amended,  is  in  two  paragraphs; 
the  first,  for  the  vendor's  lien;  the  second,  on  the  notes  and 
mortgage, 

Kezia  B.  Perry  demurred  to  the  complaint,  which  was 
overruled.  She  then  answered,  1st,  the  general  denial;  2d, 
coverture;  8d,  that  the  transfer  of  the  vendor's  lien  was 
made  after  the  suit  was  commenced. 

Demurrers  were  sustained  to  the  second  and  third  para- 
graphs of  the  answer.  Trial  by  the  court;  finding  for  the 
plaintiff',  and  final  decree.  The  evidence  is  not  made  a  part 
of  the  record. 

The  point  made  on  the  demurrer  to  the  complaint  is  the 
same  as  that  raised  by  the  demurrer  to  the  third  paragraph 
of  the  answer.  The  notes  and  mortgage  were  transferred 
by  assignment  before  the  commencement  of  the  action,  but 
as  the  mortgagor  was  a  married  woman  at  the  time  of  their 
execution,  some  doubts  arose  as  to  whether  this  assignment 
transferred  the  vendor's  lien.  To  obviate  this  difficulty, 
Knox,  the  mortgagee,  after  the  commencement  of  the 
action,  executed  to  the  plaintiff  Bledsoe  a  formal  instru- 
ment of  assignment  of  the  vendor's  lien. 

It  is  well  settled  in  this  State  that  the  assignment  of  a 
note  given  to  secure  the  purchase  money  for  real  estate, 
carries  with  it  the  vendor's  lien  on  the  property.  Kern  v. 
Hazlerigg,  11  Ind.443;  Fisher  y.  Johnson,  5  Ind.492;  Brum- 
field  V.  Palmer,  7  Blackf.  227. 

It  can  make  no  difterence  in  principle  that  the  payor  is 
under  disability  of  coverture. 

The  court  committed  no  error  in  overruling  the  demurrer 
to  the  complaint,  and  in  sustaining  the  demurrer  to  the 
third  paragraph  of  the  answer. 

Coverture  was  pleaded  in  bar  of  the  whole  action.  It 
was  no  defense  to  the  vendor's  lien.  The  court,  therefore, 
was  right  in  sustaining  the  demurrer  to  the  second  para* 
graph  of  the  answer. 
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The  decree  was  for  a  foreclosure  of  tbe  mortgage.  I^  the 
absence  of  the  evidence,  we  must  presume  in  favor  of  the 
action  of  the  court  below.  Such  a  decree  was  proper  under 
the  issue  made  on  the  second  paragraph  to  the  complaint. 

The  judgment  is  affirmed,  with  costs  and  five  percent, 
damages. 

A.  C.  Downey f  for  appellants. 

S.  Carter,  for  appellee. 


Mahony  and  Another  v.  Hunter's  Executor. 

Pbocxedino  Supplemektabt  to  Executiok. — Contract. — Fraud, — Proceeding 
supplementarj  to  czecutiqn  under  section  522  of  the  code,  by  the  executor 
of  A.y  execution  plaintiff,  against  B^  execution  defendant,  and  C,  aUeg«d 
to  be  indebted  to  I]L  in  an  amount  which,  with  other  property  of  B.  ex- 
ceeded the  amount  exempt  by  law.  It  appeared  in  CTidcnce,  that  B.  had 
recovered  a  certain  judgment  payable  in  annual  installments  which  he  had 
assigned  to  C.  upon  the  record,  in  consideration  of  which  C.  bad  agreed 
with  B.  to  board,  lodge,  and  take  care  of  him  for  scTcn  years,  furnish  him 
expense  money,  and  pay  a  certain  judgment  against  B.;  that  before  EcrTice 
of  notice  on  C.  in  this  case  he  had  sold  the  judgment  so  assigned  to  him  to 
one  D.  for  a  Taluable  consideration;  that  in  fulfllmcnt  of  his  contract  C.  had 
boarded  and  taken  care  of  B.  one  year  and  eight  months,  and  had  paid  tho 
judgment  against  B.  as  agreed,  and  certain  other  sums  to  and  for  B.;  thai 
C.  had  the  remainder  of  the  judgment  assigned  to  him  by  B.;  that  B.  was 
not  a  resident  householder ;  that  C.  had  no  property  belonging  to  B.  and 
was  not  indebted  to  him  except  his  obligation  to  board,  keep  and  take  care 
of  him  under  said  contract. 

Held^  that  in  the  absence  of  cyidence  of  the  disability  of  either  of  the  parties 
to  make  the  contract,  it  was  valid  and  binding  between  them,  and  G.  was 
only  bound  for  tho  performance  thereof  according  to  its  terms,  or  for  dam- 
ages for  a  breach  of  it  should  he  fail  to  perform  it. 

Held,  also,  that  the  facts  that  tho  contract  was  of  an  unusual  character  and 
that  a  judgment  was  soon  afterwards  rendered  against  B.  might  throw  sus- 
picion on  tho  good  faith  of  tho  transaction  on  the  part  of  B.,  but  they  did 
not  establish  fraud,  especially  on  tho  part  of  C. 

8AirB.«— 2fViM(ee. — In  the  same  entry  with  the  judgment  aligned  by  B.  to  0. 
tho  latter  was  appointed  trustee  for  the  former,  to  hold  in  trust  for  faim  the 
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moneys  and  property  therein  adjudged  to  B.  and  required  to  give  bond  to 
B.;  *4o  become  trustee  at  the  time  when,  and  on  the  condition  that  he  give 
bond,"  &c. 
ffeldf  that  in  the  absence  of  proof  that  C.  in  fact  became  trustee  he  was  not 
bj  this  proTision  disabled  from  making  the  contract  for  the  assignment  of 
tbo  judgment  to  himself. 

APPEAL  from  the  Ripley  Circuit  Court. 

Eluott,  J. — This  was  a  proceeding  supplemental  to  exe- 
cution, instituted  by  Morton  C.  Hunter,  executor,  &c., 
against  the  appellants,  Minor  and  Mabony,  under  section 
522  of  the  code.  The  sworn  statement  on  which  the  pro- 
ceeding is  based  alleges, that  on  the  2d  day  of  March,  1866, 
John  Hunter,  the  decedent,  recovered  judgment  against 
Minor  in  the  Ripley  Circuit  Court  for  $264.56  and  costs  of 
suit,  taxed  at  six  dollars  and  fifteen  cents;  that  afterwards 
an  execution  was  issued  on  the  judgment,  and  placed  in  the 
hands  of  the  sheriff  of  said  county,  who  subsequently  re- 
tarned  it,  "no  property  found  whereon  to  levy;"  that  Ma- 
hony  is  indebted  to  said  Minor  in  the  sum  of  four  hundred 
dollars,  which,  with  other  property  of  Minor,  exceeds  the 
amount  exempt  by  law  from  execution;  and  prays  that  Mi- 
nor may  be  required  to  appear  and  answer  as  to  his  prop- 
erty, and  Mahony  as  to  his  indebtedness  to  Minor.  Ma- 
liony  filed  an  answer  under  oath,  which  states  that  he  has 
no  property  belonging  to  Minor,  and  is  not  indebted  to  him, 
except  in  the  manner  following: — That  at  the  November 
term,  1865,  of  the  court  of  Common  Pleas  of  said  county, 
said  Minor,  in  a  suit  then  pending  in  said  court  between 
him  and  his  wife,  Mary  E.  Minor,  recovered  a  judgment 
against  her  for  $1,000,  $200  of  which  was  due  at  the  date 
of  the  decree  and  §200  annually  thereafter,  until  the  whole 
should  be  paid;  that  on  the  Ist  of  February,  1866,  Minor 
assigned  said  judgment  to  him,  Mahony,  on  the  record 
thereof,  and  delivered  to  him  certain  articles  of  personal 
property  of  the  value  of  $25.  In  consideration  of  which 
he  agreed  with  Minor  to  board,  lodge,  and  take  care  of  him 
for  the  term  of  seven  years,  and   to  furnish  him   ex- 
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pense  money,  and*  to  pay  a  judgment  against  Minor  for 
$149.50;  that  afterwards,  and  before  the  service  of  notice  on 
him  in  this  case,  ho  sold  the  judgment,  so  transferred  to 
him  by  Minor,  to  one  William  Johnson,  for  a  valuable  con- 
sideration ;  that  in  fulfillment  of  the  contract  with  Minor, 
he  has  boarded  and  taken  care  of  him  one  year  and  eight 
months,  and  has  paid  him  besides  the  sum  of  $85,  and  has 
also  paid  the  judgment  of  $149.59,  and  has  paid  the  further 
sum  of  $15.17  to  one  Roberts,  a  constable,  for  Minor;  that 
he  has  the  remainder  of  said  judgment,  after  deducting  the 
amounts  so  paid  out,  amounting  to  about  $700,  from  which 
the  value  of  Minor's  boarding  and  care,  which  is  claimed 
to  bo  w^orth  $700,  should  be  deducted.  He  denies  all  fraud, 
and  claims  that  he  is  in  no  wise  indebted  to  Minor,  except 
his  obligation  to  board,  keep  and  take  care  of  him  under 
said  contract. 

The  answer  of  Minor  is  to  the  same  effect  as  that  of 
Mahony. 

On  the  final  hearing  the  court  found  for  the  plaintiff,  and 
that  the  defendant  Mahony,  at  the  commencement  of  the 
proceedings,  was  indebted  to  Minor  in  a  sum  more  than 
sufficient  to  satisfy  the  plain tift'^s  judgment,  over  and  above 
the  amount  exempt  by  law  from  execution,  and  that  there 
was  then  due  on  the  plaintiff's  judgment  against  Minor  the 
sum  of  $304.20,  and  $6.15  his  costs  therein.  Motions  for 
a  new  trial  were  made  and  overruled ;  and  thereupon  the 
court  ordered  that  Mahony  pay  into  the  court,  within 
ninety  days,  for  tlie  use  of  the  plaintiff,  $304.20,  with  inter- 
est from  the  date  of  the  order,  and  $6.15,  the  costs  on  said 
judgment,  and,  in  default  thereof,  that  an  execution  issue 
against  his  property  for  the  collection  of  the  same. 

Overruling  the  motions  for  a  new  trial  is  assigned  for 
error,  and  one  of  the  reasons  filed  for  a  new  trial  is,  that 
the  finding  of  the  court  is  contrary  to  the  evidence. 

The  evidence  is  made  a  part  of  the  record,  and  does  not, 
in  our  judgment,  sustain  the  finding  and  order  of  the  court. 
It  consists  simply  of  the  judgment  in  favor  of  John  Hunter 


NOVEMBER  TERM,  1868.  249 

Mahony  and  Another  v.  Honter's  Execator. 

against  Minor,  referred  to  iu  the  plaintiff's  affidavit;  the 
execution  issued  thereon  and  its  return  of  no  property  found; 
the  answers  of  the  appellants,  the  substance  of  which  is 
hereinbefore  stated ;  the  judgment  for  $1,000  in  favor  of 
Minor  against  his  former  wife,  and  the  assignment  thereof 
to  Mahony  on  the  2d  of  February,  1860 ;  and  the  admission 
of  record  that  Minor  "was  not  a  resident  householder." 
The  judgment  of  John  Hunter  against  Minor  was  rendered 
on  tho  2d  of  March,  1860,  just  a  month  after  the  assign- 
ment of  the  judgment  in  favor  of  Minor  to  Mahony.  The 
entry  of  the  judgment  of  Hunter  against  Minor  from  the 
order  book  was  alone  given  in  evidence,  and  hence  it  does 
not  appear  that  the  suit  was  even  pending  at  the  time  of 
tho  assignment  of  tho  judgment  by  Minor  to  Mahony.  If 
Minor  and  Mahony  were  capable  of  making  the  contract 
for  the  aSsignmentof  the  judgment  set  up  in  their  answers, 
and  there  is  no  evidence  of  the  disability  of  either  of  them, 
it  was  certainly  competent  for  them  to  do  so,  and,  as  be- 
tween them,the  contract  is  valid  and  binding,  and  Mahony  is 
only  bound  for  the  performance  thereof  according  to  its 
terms,  or  for  damages  for  a  breach  of  it,  should  he  fail  to 
perform  it.  If  Minor  was  indebted  at  tho  time  of  the  assign- 
ment of  the  judgment  to  Mahony,  tho  evidence  fails  to 
show  it,  and  especially  does  it  fail  to  show  that  Mahony  had 
any  notice  of  such  indebtedness. 

The  facts  that  the  contract  in  which  the  judgment  was 
assigned  was  of  an  unusual  character,  and  that  a  judgment 
was  soon  afterwards  rendered  against  Minor,  may  throw  a 
suspicion  upon  the  bona  fides  of  the  transaction,  on  the  part 
of  Minor,  but  they  do  not  establish  fraud,  and  especially  on 
the  part  of  Mahony. 

In  the  same  entry,  and  immediately  following  the  rendi- 
'  tion  of  the  judgment  in  favor  or  Minor  for  $1,000,  which 
he  assigned  to  Mahony,  is  the  following  provision:  "And  it 
ia  farther  considered  and  adjudged,  with  the  consent  of  said 
William  Minor,  that  Turner  D.  Mahony  be  appointed  trus- 
tee for  the  said  Minor,  to  hold  in  trust  for  him  the  moneys 
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and  property  herein  adjudged  to  him,  the  said  Minor,  and 
give  bond  in  the  sum  of  $1,500  to  said  Minor,  to  become 
said  trustee  at  the  time  when,  and  on  the  condition  that  he 
give  bond  in  the  sura  of  $1,500  for  the  faithful  discharge 
of  his  duties."  And  it  is  insisted,  on  the  part  of  the  appel- 
lee, that  it  was  a  violation  of  the  spirit  of  the  trust  for 
Mahony,  the  trustee,  to  procure  from  Minor  an  assignment 
of  the  judgment  to  himself,  and  thereby  discharge  the  trust, 
and  as  he  subsequently  sold  and  transferred  the  judgment^ 
he  would  be  compelled  in  equity  to  account  to  Minor  for  the 
proceeds.  It  is  not  necessary  that  we  should  examine  or  de- 
cide upon  the  correctness  of  this  proposition,  as  the  evidence 
does  not  show  that  Mahony,  in  fact,  ever  became  such  trus- 
tee. He  was  not  a  party  to  that  suit.  His  appointment  by 
the  court  was  upon  the  express  condition  that  ho  should 
execute  a  bond  in  the  sum  of  $1,500.  He  was  not  bound 
to  accept  the  trust,  and  it  is  not  shown  by  the  evidence  that 
he  ever  did  accept  it,  or  execute  the  bond,  which  was  a 
condition  precedent  to  his  becoming  such  trustee. 

The  judgment  is  reversed,  with  costs* 

Jff.  W.  HaningtoUj  for  appellants. 

L.  Howland,  for  appellee. 
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CoMMOK  GARniEBS. — DeKvery  of  Goods, — Termination  qf  Liability. — As  a  gen- 
eral rule  common  carriers  by  land  are  bound  to  deliver  the  goods  to  the 
consignee  at  his  residence,  or  his  place  of  btisincss,  where,  iVom  the  nature 
of  the  parcels,  this  is  the  more  appropriate  place  for  their  delivery ;  nor  is  it 
sufiBcient  that  they  are  left  at  the  public  office  of  the  carrier,  unless  by  ex- 
press permission,  or  a  usage  so  established  and  well  known  as  to  be  equiv- 
alent to  such  permission.  But  if  the  consignee  is  absent,  and  the  carrier, 
ailer  diligent  inquiry,  cannot  find  him  or  ascertain  the  place  of  his  resident^ 
or  business,  then  the  liability  as  a  carrier  is  deemed  at  an  end ;  but  it  is  the 
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duty  of  the  carrier  to  take  care  of  the  goods,  by  holding  them  himself|  or  • 
depositing  them  with  some  suitable  person  for  the  consignee,  and,  in  such 
case,  the  person  holding  the  goods  becomes  the  bailee  of  the  owner  or  con- 
signee, and  is  only  bojand  to  reasonable  diligence. 

QAUV.'^£xpres9  Companies. — Negligenct. — Suit  against  an  express  company 
for  the  value  of  a  package  of  money  received  by  it  to  bo  carried  and  de- 
livered to  the  plaintiff,  which  it  failed  to  do.  -  Answcr,that  the  package  was 
duly  received  at  the  office  of  defendant  at  the  town  to  w^hich  it  was  directed; 
that  defendant  upon  inquiry  could  not  find  the  residence  of  the  plaintiff  to 

.  be  in  said  town  or  its  vicinity,  and,  being  ignorant  of  his  real  place  of  resi- 
dence or  post-office  address,  the  defendant,  on  the  day  of  the  arrival  of  said 
package^  wrote  a  notice  informing  the  plaintiff  of  its  arrival  at  said  office 
and  that  it  was  ready  for  delivery,  and  inclosed  said  notice  in  an  envelope 
addressed  to  the  plaintiff  at  said  town  and  duly  stamped,  and  dropped  the 
same  into  the  post-office  at  said  town,  and  placed  said  package  in  a  safe 
owned  by  the  defendant,  wherein  the  defendant  kept  all  money  packages 
arriving  by  express  for  parties,  and  safely  locked  the  same,  the  package 
remaining  thus  securely  locked  up  for  several  days,  and  no  one  calling  for 
it  till  it  had  been  stolen  by  burglars,  who  in  the  night  time  violently  broke 
into  the  office  of  defendant,  where  said  safe  was,  and,  without  the  knowl- 
edge of  defendant,  broke  open  said  safe  and  feloniously  stole,  took,  and  car- 
ried away  said  package  of  money,  without  any  fault  or  neglect  of  the  de- 
fendant. 

Edd^  that  the  facts  alleged  In  the  answer  were  not  sufficient  to  discharge  the 
express  company  from  liability  as  a  common  carrier,  and  that  if  they  could 
be  so  deemed,  still,  the  answer  failed  to  show  that  the  defendant  exercised 
reasonable  care  with  the  package  as  bailee  after  the  termination  of  such 
liability. 

APPEAL  from  the  Madison  Common  Pleas, 

Elliott,  J. — ^Hockett  sued  the  American  Express  Com- 
pany to  recover  the  value  of  a  package  containing  one  hun- 
dred dollars  in  currency,  received  by  the  company  at  Chilli- 
cothe,  Missouri,  to  be  carried  and  delivered  to  Hockett  at 
Andersontown,  Indiana,  which  the  company  failed  to  do. 

An  answer  was  filed,  to  which  a  demurrer  was  sustained, 
and  the  company  excepted.  On  a  refusal  of  the  company 
to  answer  further,  judgment  was  rendered  for  Hockett, 
The  company  appeals.  The  ruling  of  the  court  on  the  de- 
murrer to  the  answer  presents  the  only  question  in  the  case. 

The  answer  alleges  "that  the  package  of  money  men- 
tioned in  the  complaint  was  duly  received  at  the  oflico  of 
the  defendant,  in  Anderson,  Madison  county,  Indiana.  The 
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defendant  upon  inquiry  could  not  find  the  residence  of  said 
plaintiff  to  be  in  said  town  of  Anderson,  or  in  the  vicinity; 
and,  being  ignorant  of  the  real  place  of  residence  or  post- 
office  address  of  said  plaintiff,  the  said  defendant,  on  the 
day  of  the  arrival  of  said  package,  wrote  a  notice  inform- 
ing the  plaintifi:'  of  the  arrival  of  said  package  of  one  hun- 
dred dollars  at  the  said  office  of  said  defendant,  and  that 
the  same  was  ready  for  delivery,  and  then  and  there  in- 
closed the  said  notice  in  an  envelop  indorsed,  "Jonathan  Hoc- 
kett, Anderson,  Indiana,"  and  then  and  there  dul/stamped 
the  same,  and,  when  so  directed  and  stamped,  dropped  the 
same  into  the  post-office  at  Anderson ;  and  then  and  there 
placed  said  package  of  money  in  a  safe  owned  by  the  de- 
fendant, wherein  said  defendant  placed  and  kept  all  money 
packages  arriving  by  express  for  parties,  and  then  and  there 
safely  locked  the  same;  said  package  remaining  in  said  safe 
thus  securely  locked  up  for  several  days,  no  one  calling  for 
the  same  until  after  said  package  had  been  stolen  by  thieves 
and  burglars,  who  in  the  night  time,  violently  broke  into 
the  office  of  said  defendant,  where  said  safe  was  situate,  and, 
without  the  knowledge  of  said  defendant,  broke  open  said  safe 
and  feloniously  stole,  took,  and  carried  away  said  package  of 
money,  without  any  fault  or  neglect  of  the  defendant,  ^&o. 
Express  companies,  in  this  State,  are  declared  by  statute 
(1  G.  &  H.  327)  to  be  "common  carriers,  and  subject  to  all 
the  liabilities  to  which  common  carriers  are  subject  accord- 
ing to  law/'    As  a  general  rule  common  carriers  by  land 
are  bound  to  deliver  the  goods  to  the  consignee  at  his  resi- 
dence, or  place  of  business,  where,  from  the  nature  of  the 
parcels,  this  is  the  more  appropriate  place  for  their  delivery. 
Nor  is  it  sufficient  that  they  are  left  at  the  public  office  of 
the  carrier,  unless  by  express  permission,  or  a  usage  so  estab- 
lished and  well  known  as  to  be  equivalent  to  such  permis- 
sion.   1  Par.  Con.  660  (3d  ed.).     Goods  carried  by  railroad 
companies  form  such  an  exception.  Banscmer  v.  Toledo,  ^r. 
22.  i2.  Co.,  25  Ind.  434.    But  if  the  consignee  is  absent,  and 
the  carrier  after  diligent  inquiry  cannot  find  him,  or  ascer* 
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tain  the  place  of  his  residence  or  business,  then  the  liability 
as  carrier  is  deemed  at  an  end;  but  it  is  the  duty  of  the  car- 
rier to  take  care  of  the  goods,  by  holding  them  himself,  or 
depositing  them  with  some  suitable  person  for  the  consignee, 
and  in  such  case  the  person  holding  tlie  goods  becomes  the 
bailee  of  the  owner  or  consignee,  and  is  only  bound  to  rea- 
sonable diligence. 

The  answer  in  this  case  alleges  that  the  defendant,  "upon 
inquiry"  could  not  find  the  residence  of  the  consignee  to 
be  in  the  town  of  Anderson,  or  in  the  vicinity,  and  being 
ignorant  of  his  real  place  of  residence  or  post-office  address, 
4c.  The  inference  from  the  answer  is,  that  the  inquiry, 
whatever  it  was,  was  made  of  some  one  at  defendant's  of- 
fice, for  it  seems  that  immediately  after  the  arrival  of  the 
package  the  inquiry  was  made,  the  package  deposited  in 
the  safe,  and  the  notice  prepared  to  be  dropped  in  the  post- 
office.  But  if  not  made  there,  where  and  of  whom  was  it 
made?  Did  the  agent  of  the  company  who  made  it  con- 
tent himself  with  asking  the  firet  person  he  met,  whether 
resident  or  stranger,  or  did  he  make  the  inquiry  of  several, 
or,  in  other  words,  did  he  make  diligent  and  careful  inquiry 
to  ascertain  the  residence  of  the  consignee?  The  law  re- 
quited this  to  be  done,  but  the  answer  does  not  aver  that  it 
was  done.  Again,  the  answer  does  not  aver  that  the  plain- 
tifi^  or  his  place  of  business,  if  any,  could  not  easily  have 
been  found.  For  aught  that  appears  in  the  answer,  the  con- 
signee may  have  had  an  office  or  place  of  business  in  An- 
derson, where  he  could  readily  have  been  found. 

Nor  does  the  answer  show  that  reasonable  care  was  taken 
of  the  package.  It  alleges  that  it  was  deposited  in  a  safe 
in  the  company's  office,  in  which  other  money  packages 
received  by  the  company  were  deposited,  and  the  safe  se- 
curely locked,  where  it  remained  until  the  office  and  safe 
were  broken  open  by  burglars  and  the  pa<;kage  stolen,  with- 
out the  knowledge  of  the  company.  What  was  the  charac- 
ter of  the  office  building?  Was  it  so  constructed  and 
guarded  as  to  make  it  a  reasonably  safe  place  in  which  to 
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leave  money  packages  unguarded  ?  The  answer  is  silent 
in  this  respect,  and  we  cannot  infer  that  it  was  an  appro- 
priate or  safe  building  for  such  a  purpose.  Nor  does  it  ap- 
pear that  the  safe  in  which  the  money  was  deposited  was 
such  that  persons  of  ordinary  prudence  would  have  risked  in 
it  such  deposits.  It  is  called  a  safe,  yet,  for  anything  shown 
by  the  answer,it  may  have  been  an  insecure  wooden  box. 
The  building  was  unguarded,  and  if,  as  alleged  in  the  an- 
swer, the  company  was  accustomed  to  leave  the  money 
packages,  received  in  the  course  of  its  business,  deposited 
there,  it  might  reasonably  be  expected  that  thieves  and  bur- 
glars would  closely  scrutinize  its  condition,  and  common 
prudence  would  require  that  either  the  building  or  the  safe 
should  be  such  as  would  likely  resist  such  an  attack;  but 
there  is  nothing  in  the  answer  showing  that  such  was  the 
character  of  either.  So  that  if  the  facts  alleged  in  the  an- 
swer could  be  deemed  sufficient  to  discharge  the  appellant 
from  liability  as  a  carrier,  still,  it  fails  to  show  that  it  exer- 
cised reasonable  care  with  the  package  as  bailee.  It  fol- 
lows that,  in  any  view  of  the  case,  the  answer  is  bad,  and 
the  demurrer  to  it  was  correctly  sustained. 

The  judgment  is  affirmed,  with  costs. 

J.  DaviSj  for  appellant. 

J.  'A.  Harrison^  for  appellee. 


Ex  Parte  Halpine. 

MuRDBB.— i^aieflw  (Jorpva. — D<UL — Evidence, — Upon  an  application  by  writ  of 
habeas  corpus  by  one  indicted  for  murder  in  tbo  first  degree  to  be  admitted 
to  bail,  it  haying  appeared  in  evidence  that  the  deceased  kept  a  saloon ; 
that  the  prisoner  on  the  same  eyening  had  taken  scyeral  drinks  of  whisky 
just  before  became  to  the  saloon  of  the  deceased  and  entered  the  same,  where 
he  remained  about  two  hours  before  the  commission  of  the  fatal  act;  and  that 
during  that  time  he  took  a  number  of  drinks  of  beer,  and  was  somewhat 
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intoxicated;  the  prisoner,  at  the  proper  time,  introduce(^  a  witness  who  tesh 
tificd  that  he  knew  the  deceased,  and  had  often  bought  liquor  of  him.  The 
prisoner  then  offered  to  prove  by  said  witness  that  he,  the  witness,  had  fre« 
quently  bought  liquor  of  the  deceased  about  and  just  before  the  time  of 
said  homicide;  that  the  liquors  which  were  kept  and  there  ofTcrcd  for  sale 
by  the  deceased  were  of  a  poisonous  and  noxious  character ;  that  they  fired 
the  brain  of  the  witness  and  made  him  wild;  and  that  once,  while  under 
the  influence  thereof,  he  was  so  frenzied  thereby  that  he  came  near  killing 
his  own  father  by  violence. 
ITeld^  that  the  olTered  evidence  was  properly  rejected. 

APPEAL  from  the  Judge  of  the  Floyd  Conimoii  Pleas. 

Elliott,  J. — Halpine  was  indicted  in  the  Clark  Circuit 
Court  for  murder  in  the  first  degree.  The  case  was  taken,  on 
a  change  of  venue,  to  the  Floyd  Circuit  Court,  in  which 
county  Halpine  was  in  the  custody  of  the  sheriff,  and  im- 
prisoned in  the  jail  thereof,  on  said  indictment,  and  sued 
out  a  writ  of  habeas  corpus  before  the  Judge  of  the  Court 
of  Common  Pleas  of  said  county,  for  the  purpose  of  being 
let  to  bail.  Upon  the  return  of  the  writ,  the  issue  of  fact 
formed  and  tried  was,  whether  the  proof  was  evident  and 
the  presumption  strong  that  the  prisoner  was  guilty  of 
murder.  The  issue  was  found  against  the  prisoner,  and  he 
was  remanded  to  jail,  and  appeals  to  this  court. 

Upon  the  hearing  below,  it  appeared  in  evidence  that 
Menck,  the  deceased,  kept  a  saloon  in  Jeffersonville;  that 
the  prisoner,  on  the  same  evening,  and  just  preceding  the 
time  when  he  came  to  the  saloon  of  the  deceased,  had 
taken  several  drinks  of  whisky  before  he  entered  the  saloon 
of  the  deceased,  where  he  remained  about  two  hours  before 
the  commission  of  the  fatal  act;  and  that  during  that  time 
he  took  a  number  of  drinks  of  beer,  and  was  somewhat 
intoxicated.  And  the  prisoner,  at  the  proper  time,  intro- 
duced one  John  Frank  as  a  witness,  who  testified  that  he 
knew  the  deceased,  and  had  often  bought  liquor  of  him. 
The  prisoner  then  offered  to  prove  by  said  witness  that  he,  the 
witness,  had  frequently  bought  liquor  of  the  deceased  about 
and  just  before  the  time  of  said  homicide;  that  the  liquors 
which  were  kept  and  there  offered  for  sale  by  the  deceased 
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were  of  a  poisonous  and  noxious  character;  that  they  fired 
the  brain  of  the  witness  and  made  him  wild;  and  that  once, 
while  under  the  influence  thereof,  he  was  so  frenzied  there- 
by that  he  came  near  killing  his  own  father  by  violence. 
But  the  judge  refused  to  hear  the  evidence,  and  that  refusal 
is  assi^rned  for  error. 

We  think  the  evidence  was  properly  rejected.  Aside 
from  the  fact  that  it  was  not  proposed  to  show  that  the 
liquor  referred  to  was  even  of  the  same  description  as  that 
drank  at  the  deceased's  by  the  prisoner — beer — ^the  evi- 
dence, in  its  very  nature,  did  not  reasonably  tend  to  either 
establish  or  disprove  any  material  fact  involved  in  the  case. 
It  could,  at  most,  but  open  a  wide  field  of  speculation, 
without  tending  to  any  certain  or  satisfactory  conclusion. 
It  may,  perhaps,  be  said  of  all  liquors  that  intoxicate,  that^ 
with  many  at  least,  they  fire  the  brain,  inflame  the  pas- 
sions, and  incitcto  crime,  as  the  records  of  our  courts  too 
often  show. 

The  only  remaining  error  assigned  is,  that  the  evidence 
does  not  sustain  the  finding  of  the  judge,  and  the  refusal  to 
let  the  prisoner  to  bail. 

The  evidence  is  somewhat  lengthy,  and  a  review  of  it  in 
this  opinion  could  answer  no  beneficial  purpose,  and  might 
possibly  tend  to  prejudice  the  rights,  of  the  prisoner  on  a 
final  triaL  We  have  given  it  a  careful  and  attentive  exami- 
nation, and  do  not  find  it  of  such  a  character  as  to  justify 
us  in  reversing  the  judgment  of  the  judge  below  in  refusing 
to  let  the  prisoner  to  bail. 

The  judgment  must  therefore  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

•7.  H.  Stoisenburg^  T.  M.  BrovMj  and  J.  G.  Howard,  for 
appellant. 

jD.  E.  WiUiamson,  Attorney  General,  and  jB.  M,  Wefr,  for 
the  State.  • 
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PttACTiCB. — New  Trial. — JReJection  of  Evidence. — Where  the  court  below  refuses 
to  permit  a  question  to  bo  answered  by  a  witness,  the  bill  of  exceptions 
must  show  the  particular  facts  expected  to  be  elicited,  so  that  the  Supreme 
Court  may  judge  of  their  materiality;  otherwise  the  error  is  not  ayailable. 

APPEAL  from  the  Posey  Circuit  Court. 

Gregory,  J. — James  Lewis  commenced  his  action  in  the 
court  below  against  Furney  Lewis,  James  T.  Lewis,  and 
David  F.  Lewis,  to  subject  to  execution  certain  real  estate, 
conveyed  to  James  T.  and  David  P.,  on  the  28th  of  January, 
1861,  by  one  Thomas  Fletchall  and  wife,  on  the  ground 
that  it  was  purchased  by  Furney  Lewis,  who  procured  the 
conveyance  to  be  made  to  defraud  his  creditors.  James 
Lewis  and  Furney  Lewis  entered  into  partnership  in  the 
dry  goods  business  on  the  1st  of  April,  1859,  and  dissolved 
their  relation  as  partners  in  October,  1860.  Atthe  time  of  the 
dissolution,  the  firm  was  in  debt  some  three  thousand  dollars. 
James  Lewis  was  compelled  to  pay  this  debt,  and,  in  a  suit 
by  him  against  Furney  Lewis,  he  recovered,  for  and  on 
account  thereof,  a  judgment  for  one  thousand  one  hundred 
and  sixty-three  dollars  and  ninety  cents,  on  which  it  is 
sought  to  subject  the  land  in  controversy  to  sale  on  execu- 
tion. The  real  estate  was  purchased  by  Furney  Lewis,  who 
caused  it  to  be  conveyed  to  his  minor  sons,  his  co-defend- 
ants, for  the  purpose,  as  he  testifies,  of  avoiding  the  payment 
of  a  debt  for  which  he  was  surety. 

The  bill  of  exceptions  states  that  "the  defendants  oftcrcd 
to  prove  by  the  plaintiff  the  amount  and  value  of  the  part- 
nership means  of  P.  Lewis  &  Co.  (the  firm  composed  of  the 
plaintiff  and  defendant  Furney),  owned  by  the  firm  at  the 
date  of  the  execution  of  the  deed  of  Fletchall  and  wife  to 
James  T.  and  David  F.  Lewis,  and  what  disposition  was 
made  of  such  means  by  James  Lewis,  the  plaintiff*;  and  also 
ofiered  to  prove  by  him  how  much  means  the  firm  had  at 
Vol.  XXX.— 17 
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tho  time  such  partnership  was  dissolved,  and  the  amount  of 
partnership  debt  at  that  time,  and  what  disposition  was 
made  of  such  means  by  tho  plaintiff;  to  the  introduction  of 
which  thQ  plaintiff  objected."  The  court  sustained  the  ob- 
jection, and  this  was  one  of  tho  grounds  for  the  motion  for 
a  now  trial. 

In  The  Toledo  and  Wabash  Raiiway  Company  v.  Ooddard^ 
25  Ind.  185,  it  was  held  that  where  the  court  below  refuses 
to  permit  a  question  to  be  answered  by  a  witness,  the  par- 
ticular facts  expected  to  be  elicited  must  be  shown,  in  order 
that  this  court  may  judge  of  their  materiality.  If  this  is  not 
done,  the  error  is  not  available. 

In  the  case  at  bar,  the  bill  of  exceptions  fails  to  show  the 
particular  facts  expected  to  be  elicited.  We  have  looked 
through  the  evidence,  and  think  that  the  verdict  is  well 
sustained.  The  gourt  below  committed  no  error  in  overru- 
ling tho  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

W.  Harrow,  for  appellants. 

U.  Denbyy  E.  M.  Spencer ^  and  W.  Loudon,  for  appellee. 


Kaufman  and  Another  v.  Dickensheets* 

Judgment. — CompronM^  of, — Money  paid  in  satisfaction  of  a  judgment,  on  a 
settlement  and  compromise  of  such  Judgment  and  of  tho  subject  of  litiga- 
tion, cannot  be  recoYcred  baclc  upon  tlie  rerersal  of  the  judgment  hj  the 
Supreme  Court. 

APPEAL  from  tho  Pulaski  Common  Pleas. 

Frazeb,  J. — ^This  was  a  suit  by  the  appellee  against  tho 
appellants,  to  recover  back  money  paid  by  the  plain titf  to 
the  defendants  in  satisfaction  of  a  judgment  held  by  the 
latter  against  the  former,  which  was  sobsequentlj  reversed 
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by  this  court.  See  28  Ind.  251,  and  also  S.  C.  29  Ind.  154. 
Proper  issues  being  formed,  it  appeared  by  the  evidence, 
without  controversy,  that  the  judgment  was  satisfied  by  a 
compromise,  in  which  the  present  appellants,  in  order  to 
avoid  further  litigation,  which  was  threatened  by  an  appeal 
to  this  court,  agreed  to  accept,  and  did  accept  the  note  of  a 
third  person,  due  in  ninety  days,  and  the  plaintiff  agreed 
not  to  prosecute  an  appeal.  In  a  word,  there  was  a  settle- 
ment and  compromise,  not  only  of  the  judgment^  but  of  the 
subject  of  litigation.  On  this  evidence  there  was  a  finding 
for  the  plaintiff.    The  case  is  here  on  the  evidence. 

Cannot  a  controversy  be  compromised  as  well  after  a 
judgment  as  before,  and  further  litigation  be  thus  avoided? 
And  is  not  the  arrangement  just  as  valid  ?  The  question  is 
too  plain  to  justify  discussion.  It  could  only  be  by  con- 
founding questions  altogether  dissimilar,  and  applying  lan- 
guage used  in  one  connection  to  another  subject  entirely  out 
of  mind  when  that  language  was  employed,  that  what  we 
said  in  29  Ind.  could  have  misled  anybody  into  the  belief 
that  money  paid  under  the  circumstances  shown  by  this 
evidence  could  be  recovered  back. 

The  judgment  is  reversed,  with  costs-;  cause  remanded  for 
a  new  trial. 

D.  P.  Baldtwiny  for  appellants. 


Onstatt  i;.  Ream* 

Plsadzno. — Replevin, — Complaint  in  replevin  before  a  Justice  of  the  peace  in 

the  Qsual  form,  for  "  one  white  shoat  of  the  valae  of  fonrteen  dollars." 
EM^  that  the  description  of  the  property  was  sufficiently  specific 
PftAcncB. — EotdanM. — In  the  absence  of  a  contrarj  showing,  the  Sapreme 
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Coart  will  presume  that  the  evidence  was  introduced  in  its  proper  order  on 
the  trial,  and  was  rcleTant. 
Saue. — There  is  no  error  in  rcfiising  to  allow  the  defendant  to  introduce  tes- 
timony in  reply  to  strictly  rebutting  evidence  introduced  by  the  plaintiff. 

APPEAL  from  tho  Wabash  Common  Pleas. 

Gregory,  J. — This  was  an  action  of  replevin  commenced 
before  a  justice  of  the  peace  by  Ream  against  Onstatt.  The 
complaint  averred  that  the  plaintiff  was  the  owner  of,  and 
entitled  to  the  possession  of,  one  "white  shoat"  of  the  val- 
ue of  fourteen  dollars,  of  which  the  defendant  had  the  pos- 
session, without  right,  which  was  unlawfully  detained  from 
him  by  the  defendant,  and  that  the  same  had  not  been 
taken  by  virtue  of  any  execution  or  other  writ  against  the 
plaintifil  The  appellant  moved  in  the  court  below  to  set 
aside  the  cause  of  action,  because,  as  was  alleged,  the  descrip- 
tion of  the  property  in  controversy  was  not  specific  enough. 

In  Pope  V.  Tillman,  7  Taun.  642  (2  Eng.  Com.  L.  248), 
GiBBS,  C.  J.,  in  speaking  for  the  court,  says :  "I  would  not 
give  judgment  in  this  case,  without  stating  that  the  court 
have  not  failed  to  advert  to  a  case  in  the  time  of  Lord 
Hardwicke,  in  which  it  was  held  that  a  count  for  taking 
a  certain  parcel  of  flax,  and  a  certain  parcel  of  paper,  was 
good ;  and  another  case,  in  which  the  taking  fourteen  skim- 
mers and  ladles,  was  held  sufficient;  but  there  was  some- 
thing to  guide  the  party;  here  is  nothing  whatever  to  guide 
the  party  as  to  the  nature  of  the  goods  taken." 

The  description  in  that  case  was  "divers  goods  and 
chattels  of  the  plaintiff."  In  the  case  at  bar,  the  number 
and  nature  of  the  property  and  its  value  are  stated.  It  is 
true  that  no  means  is  afforded  by  the  description  by  which 
it  could  be  distiuguished  from  any  other  white  shoat.  Mr. 
Chitty  says:  "It  must  be  confessed  that  as  the  description 
of  goods  or  lands  must  in  general  be  exceedingly  similar, 
there  is  but  little  practical  utility  in  this  rule  except  as 
regards  the  description  of  a  close  by  abuttals."  1  Chitt/a 
PL  (9th  Am.,  from  6ih  London  Ed.)  877.    The  complaint 
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was  good,  and  the  description  of  the  property  sufficiently 
definite. 

There  are  objections  taken  to  the  admission  of  evi- 
dence, on  the  ground  that  it  was  not  introduced  in  its 
proper  order,  and  for  irrelevancy;  but  the  evidence  given 
in  the  cause  is  not  made  a  part  of  the  record,  and  it  is  im- 
possible, from  the  part  of  the  testimony  given,  to  detennino 
whether  it  was  rebutting  or  relevant.  Wo  must  presume, in 
the  absence  of  a  contrary  showing,  that  the  court  below  did 
right.  If  the  evidence  given  was  strictly  rebutting,  then 
the  court  committed  no  error  in  refusing  to  allow  the  appel- 
lant to  introduce  testimony  in  reply  thereto. 

The  controversy  was  over  the  identity  of  a  hog.  Each 
party  claimed  that  the  shoat  embraced  in  the  suit  was  his. 
In  the  complication  of  such  a  question,  it  is  easy  to  see  that 
the  evidence  admitted  over  the  objection  of  the  appellant 
was  both  relevant  and  rebutting.  If  so,  then  there  is  no 
error  in  the  action  of  the  court  below. 

The  judgment  is  affirmed,  with  costs. 

J.  U.  Peitiij  T.  T.  Weir,  and  II.  S.  Kelley,  for  appellant. 


The  Indianapolis,  PirrscuTwan,  and  Cleveland  Railroad 

Company  r.  Petty.  »  !?! 

186    841 

Kegligbkcb. —  Wiltful  Injurtj. — AVhcro  an  injury  is  alleged  to  have  been  will-       \i^  277 
Iblly  done,  it  is  not  necessary  that  it  should  appear  that  the  plaintiff's  neg- 
ligence did  not  contrljbutc  to  it. 

Pbactice. — Intendment  cftcr  Verdict. — The  most  liberal  form  of  the  common 
law  doctrine  of  intendment  after  verdict  should  be  maintained  under  our 
practice. 

KAILB01.D3. — Injwry  to  Animals. — Pleading. — In  a  suit  against  a  railroad  com- 
pany,  to  recover  for  animals  killed,  the  complaint  averred  "that  tho  rall- 
rwid  aforestdd  was  not  sccnrely  fenced  in,  and  tho  fenco  properly  main- 
tained.'* 


i 


262  SUPREME  COURT  OF  INDIANA. 

The  Indianapolis,  Pittsbnrgli,  and  Cleyeland  Railroad  Company  «.  Pettj. 

ffcld^  that  this  language  may  mean  that  the  railroad  was  not  securely  fenced 
anywhere,  and  therefore  imply  that  it  was  not  so  fenced  where  the  ani- 
MalA  entered  npou  the  road;  and,  after  verdict  for  the  plaintiff,  it  is  fiiir  to 
assume,  n^  olgeMlDii  mumi  infc  to  bare  been  made  to  evidence  aad  Aiw 
evidence  not  being  in  the  record,  that  proof  of  the  Tact^hus  implied  was 
made  without  objection. 

APPEAL  from  the  Delaware  Common  Pleas. 

Petty  Bued  for  the  value  of  cattle  killed  by  the  cars  of  the 
appellant.  The  complaint  was  in  two  paragraphs.  The 
first  alleged  the  killing,  &c.,  and  averred/*  that  the  railroad 
aforesaid  was  not  securely  fenced  in,  and  the  fence  properly 
maintained  by  said  company." 

The  second  paragraph  alleged,  "that  the  defendant,  by 
her  agents  and  servants,  on,  &c.,  negligently,  carelessly,  and 
willfully,  ran  over,  knocked  down,  and  killed,  two  steers, 
the  property  of  the  plaintiff,  of  the  value  of  three  hundred 
and  fifty  dollars,  by  running  the  locomotive  and  train  of 
cars  of  the  defendant,  then  and  there  running  upon  the 
railroad  of  defendant  in  said  county,  upon  and  over  said 
cattle,  negligentl}',  carelessly,  and  willfully,  to  the  damage 
of  plaintift;"  &c. 

A  demurrer  to  the  second  paragraph,  on  the  ground  of 
the  insufficiency  of  the  facts  stated,  was  overruled,  and  the 
defendant  excepted. 

Issues  were  formed,  upon  the  trial  of  which  there  was  a 
verdict  for  the  plaintifi*. 

The  only  questions  presented  here  are  as  to  the  suffi- 
ciency of  the  complaint. 

Frazer,  J. — The  second  paragraph  of  the  complaint  was 
good.  Where  the  injury  is  alleged  to  have  been  willfully 
done,  it  is  not  necessary  that  it  should  appear  that  the 
plaintiff*'s  carelessness  did  not  contribute  to  it.  L.  ^  L  R. 
B.  Co.  V.  Adams,  26  Ind.  76. 

The  sufficiency  of  the  first  paragraph  is  questioned  here 
by  assignment  of  error,  no  such  question  having  been  made 
in  the  court  below,  nor  in  this  court,  upon  a  former  appeal. 
See  25  Ind,  413.    It  is  not  directly  shown  by  this  paragraph 
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that  the  animals  entered  upon  the  road  where  there  was  no 
sufficient  fence,  the  averment  being  merely  *'that  the  rail- 
road aforesaid  was  not  securely  fenced  in,  and  the  fence 
properly  maintained."  This  language  may  mean  that  the 
railroad  was  not  securely  fenced  anywhere,  and  therefore 
imply  necessarily  that  it  was  not  so  fenced  where  the  ani- 
mals entered.  Such  liberality  of  construction  must  bo 
indulged  after  verdict.  1  Chitty's  PI.  673,  et  scq.  There  could 
not  have  been  a  verdict  for  the  plaintiff  upon  this  paragraph 
without  proof  of  the  fact  thus  implied;  and  as  no  objection 
appears  to  have  been  made  to  evidence,  and  the  evidence  is 
not  in  the  record,  it  is,  we  think,  fair  to  assume  in  support 
of  the  judgment,  that  this  proof  was  made  without  objec- 
tion. The  code  has  little  toleration  for  the  practice  of  con- 
cealing questions  from  the  lower  courts  with  a  view  to 
make  them  available  upon  vexatious  appeals;  and  it  is 
therefore  necessary  to  the  harmony  of  our  practice,  as  a 
whole,  as  well  as  to  the  fair  administration  of  justice,  that 
the  most  liberal  form  of  the  common  law  doctrine  of 
intendment  after  verdict  shall  be  fully  maintained. 

The  judgment  is  affirmed,  with  ten  jjer  cent,  damages 
and  costs. 

W.  March,  J.  A.  Harrison,  and  J.  Davis,  for  appellant. 

C.  E.  Shipley,  for  appellee. 


Laege  v.  The  Keen's  Creek  Draining  Company. 

Dbainino  Association. — Assesstnenta. — Pleading. — In  an  action  bj  a  draining 
association  to  enforce  payment  of  an  assessment,  the  complaint  need  not 
state  in  terms  the  use  for  which  the  money  is  required,  if  it  is  eyidcnt  from 
the  whole  complaint  that  it  is  for  the  construction  of  the  drain  referred  to 
in  the  directors'  order  of  payment  set  out  in  the  complaint 

8ahe. — Affidavit  of  AppTai8eraj--^An  a^diSLYit  that  "the  foregoing  appraise- 
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mcnt  is  correct  to  tlic  best  of  our  jadgment/'  is  sufficient  under  section  12, 
1  G.  &  II.  304,  requiring  an  affidavit  that  "the  same  is  in  all  respects  a  true 
assessment  to  the  best  of  their  jud^ent  and  belief." 

Same. — Description  of  the  Drain. — ^The  complaint  against  a  person  not  a  mem- 
ber of  the  Association  must  describe  the  commencement,  course,  and  termi- 
nus of  the  drain. 

Same. — Riyht  of  Way, — ^The  fact  that  the  right  of  way  has  not  been  procured 
will  not  bar  the  suit. 

APPEAL  from  the  White  Common  Pleas. 

Elliott,  J. — Suit  by  the  Keen's  Creek  Draining  Com- 
pany against  Large,  to  enforce  the  payment  of  an  assess- 
ment of  benefits  to  certain  lands.  The  company  recovered, 
and  Large  appeals.  The  complaint  was  demurred  to,  be- 
cause it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  overruled.  This  ruling  is 
assigned  for  error.  One  objection  urged  to  the  complaint 
is,  that  it  contains  no  allegation  that  it  had  become  necess- 
ary that  the  association  should  order  the  payment  of  any 
portion  of  the  assessment  made  'by  the  appraisers.  The 
company  was  organized  for  the  construction  of  three  sev- 
eral ditches,  or  drains,  and  the  complaint  shows  that  the 
board  of  directors  ordered  the  payment  of  "thirty  per 
cent,  of  the  assessed  value  of  benefits  to  the  lands  affected 
by  the  middle  and  north  ditches."  The  complaint  docs  not 
in  terms  state  the  use  for  which  the  money  was  required, 
but  wo  think  it  evident  from  the  whole  complaint  that  it 
was  required  for  the  construction  of  the  drains  referred  to 
in  the  order. 

It  is  also  objected  to  the  complaint  that  the  assessment 
returned  by  the  appraisers,  which  is  made  a  part  of  the 
complaint,  was  not  verified  a3  the  statute  requires.  By  the 
affidavit  appended  to  the  appraisement,  or  assessment,  the 
appraisers  swear  that  "the  foregoing  appraisement  is  cor- 
rect to  the  best  of  our  judgment."  The  affidavit  required 
by  the  statute  is,  that  "  the  same  is  in  all  respects  a  true 
assessment,  to  the  best  of  their  judgment  and  belief."  1  G. 
&n.  S04,  sec.  12. 

The  affidavit  made  by  the  appraisers  is  not  precisely  in 
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the  language  of  the  statute,  but  we  think  it  sufficient.    It 
is,  in  substance,  the  same. 

Another  objection  is,  that  the  complaint  does  not  show 
that  the  proposed  drains  were  ever  located  or  established; 
nor  does  it  describe  their  beginnings,  courses,  or  termini. 
This  objection  is  well  taken. 

Under  the  statute,  the  defendant,  not  being  a  member  of 
the  corporation,  may  deny  that  the  proposed  drain  is  of 
public  utility,  or  of  private  benefit  to  him;  and  to  enable  him 
to  make  a  proper  issue  on  the  subject,  the  complaint  should 
at  least  give*  the  commencement,  course,  and  terminus  of 
the  drain.  West  v.  The  BulUldn  Prairie  Ditching  Co.  19  Ind. 
458.  Here  the  complaint  shows  nothing  in  reference  to 
them,  except  that  they  are  in  White  county. 

The  seventh  paragraph  of  the  answer  alleges  that  "  the 
plaintifi'  appropriated  his  (defendant's)  land  for  the  construc- 
tion of  said  ditch,  but  did  not  proceed  in  the  manner  re- 
quired by  law  for  the  assessment  of  like  damages  in  case 
of  the  construction  of  railroads,  canals,  and  other  similar 
works."    Various  provisions  of  the  statute  in  reference  to 
the  appropriation  of  lands  for  the  way  of  railroads  and 
other  public  works,  and  the  .assessment  of  damages  there- 
for, are  then  set  out;  and  the  paragraph  concludes  by  aver- 
ring that  the  plaintifi:'  had  not  complied  with  any  of  the 
provisions  of  the  statute  so  set  out,  wherefore  it  was  not 
authorized  to  construct  the  proposed  drains.     The  court,  at 
first,  overruled  a  demurrer  to  this  paragraph;  and  the  plain- 
tiff replied  that  the  drain  was  constructed  through  the  de- 
fendant's land  by  his  leave  and  license.     A  demurrer  was 
filed  to  the  reply,  and  the  court,  upon  a  reconsideration  of 
the  question,  sustained  the  demurrer  to  that  paragraph  of 
the  answer.    This  ruling  is  also  complained  of.    Perhaps, 
as  the  complaint  was  defective,  the  demurrer  to  the  answer 
should  have  been  overruled,  on  the  principle  that  a  bad  an- 
swer is  sufficient  to  a  bad  complaint.    But  if  the  complaint 
had  been  good,  the  answer  would  clearly  have  been  bad. 
The  question  of  the  right  of  way  has  no  connection  with 
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that  of  enforcing  the  assessment.  The  company  had  the 
power  to  procure  the  right  of  way,  either  by  purchase  or 
by  having  the  damages  assessed  and  paying  therefor,  if,  in- 
deed, the  question  was  not  settled  in  the  assessment  of  ben- 
efits. In  any  event,  the  fact  that  the  right  of  way  had  not 
been  procured  would  not  bar  the  suit  to  compel  the  pay- 
payment  of  the  assessments. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  leave  to  both  parties  to  amend  their  pleadings. 

S.  A.  Huffy  and  2).  Langdon^  for  appellant. 


Molihan  v.  The  State. 

LiQuon  Law. — License, — Appeal  by  Jiemonatrators. — An  appeal  by  rcmouetra- 
torsi  vithin  thirty  days,  from  an  order  of  tho  board  of  county  commission- 
ers granting  a  license  to  retail  intoxicating  liquors  suspends  the  operation 
of  the  order. 

Sake. — The  appeal  is  taken  by^he  filing  of  the  bond  as  provided  by  section 
32,  1  G.  &  n.  253.  The  issuing  of  summons,  where  necessary  (by  section 
34,  t  J.),  is  after  tho  cause  has  been  docketed  in  the  court  to  which  the  appeal 
is  taken,  where  it  is  tried  as  an  original  cause. 

Same. — Retailing  without  License, — Evidence, — On  tho  trial  of  an  information 
for  retailing  intoxicating  liquor  without  license,  proof  that  it  was  sold  at  a 
saloon  in  which  the  defendant  transacted  a  retail  liquor  trade,  by  a  per- 
son who  was  his  servant  in  conducting  that  trade,  sofficiently  connected 
the  accused  with  the  commission  of  tho  oUcnse. 

ARILAIGNKE^'T. —  Woivet, — By  his  personal  appearance  and  agreement  to  sub- 
mit tho  trial  to  the  court  the  defendant  waives  arraignment. 

APPEAL  from  the  Tipton  Common  Pleas. 

Gregory,  J. — Information  against  tho  appellant  for  re- 
tailing intoxicating  liquor  by  a  less  quantity  than  a  quart, 
not  being  licensed  so  to  do. 

A  motion  wan  made  by  the  defendant  to  quash  tho  infor- 
mation, which  was  overruled  by  the  court    By  agreement 
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the  case  WM  tried  by  the  court,  nud  the  defendant  was 
,  £^tkl  guilty.    A  motion  was  made  for  a  new  trial,  and 
overruled ;  and  exceptions  were  taken.     The  evidence  is  in 
the  record. 

Tlio  appellant  applied  to  the  Board  of  Commissioners  of 
Tipton  county,  on  the  3d  of  June,  18G8,  for  a  license  to  re- 
tail intoxicating  liquors  by  a  less  quantity  than  a  quart.  A 
remonstrance  was  filed,  and  the  granting  of  the  license  re- 
sisted. The  order  was  made.  The  applicant,  on  the  4th 
(the  next  day),  paid  the  fee,  and  filed  the  bond  required  by 
law,  and  received  his  license.  The  remonstrators,  within 
thirty  days  after  the  order,  appealed  therefrom  to  the  Tipton 
Circuit  Court.  The  retailing  charged  and  proved,  was  on  the 
18th  of  August,  forty-seven  days  after  the  appeal  was  taken. 

It  is  claimed  that  the  appeal  did  not  suspend  the  operation 
of  the  order  granting  the  license.  Tlio  statute  authorizes 
an  appeal  to  be  taken  within  thirty  days  after  the  time  the 
decision  was  made,  by  the  filing  of  an  appeal  bond.  1  G, 
&  11.  253,  sec.  32.  When  the  appeal  is  in  vacation  the  ap- 
pellant, if  there  be  an  a^ypellec,  must  cause  a  summons  to 
issue.  Id,  sec.  34.  The  case  is  tried  on  appeal  as  an  original 
cause.  /(/.  sec.  36.  The  appeal  is  taken  by  the  filing  of  the 
bond;  the  issuing  of  the  summons  is  after  the  cause  is  dock- 
eted in  the  court  to  which  the  appeal  is  taken.  The  appeal 
suspends  the  operation  of  the  order. 

The  evidence  tends  to  prove  that  the  liquor  was  pur- 
chased of  the  servant  of  the  defendant,  in  the  saloon  kept 
by  the  appellant,  at  the  place  described  in  'the  application 
for  the  license.  It  is  claimed  that  this  proof  docs  not  con- 
nect the  accused  with  the  commission  of  the  oabnse;  but 
we  think  otherwise.  It  is  clear  that  the  defendant  kept 
the  saloon,  and  transacted  a  retail  liquor  trade  therein,  which 
ho  himself  claimed,  on  the  trial,  was  authorized  by  the 
lipense.  The  person  who-  sold  it  was  his  servant  in  conduct- 
ing this  trade. 

The  defendant  moved  in  arrest  of  judgment.  It  is  urged, 
that  the  judgment  ought  to  have  been  arrested,  for  the 
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reason  that  the  defendant  was  not  arraiofned  on  the  infor- 
mation.  This  was  waived  by  the  pereonal  appearance  of 
the  defendant  and  his  agreement  to  submit  the  trial  to  the 
court. 

The  judgment  is  affirmed^with  costs. 

ON  PETITION   FOR  REHEARINQ. 

An  able  and  earnest  petition  for  rehearing  has  been  filed 
in  this  case,  which  seems  to  call  for  some  special  notice.  It 
is  claimed  that  the  appeal  from  the  order  of  the  commis- 
sioners did  not  suspend  the  license  granted  to  the  appellant 
until  the  issuing  and  service  of  the  summons  required  by 
the  thirty-fourth  section  of  the  act  organizing  county 
boards,  1  G.  &  H.  253. 

Tiie  plain  provision  of  sec.  82  is,  that  the  appeal  shall 
be  taken  by  the  filing  of  the  bond.  The  provision  as  to 
the  summons  is,  "  when  such  appeal  is  taken  in  vacation, 
the  appellant,  if  there  be  an  appellee,  shall  cause  a  sum- 
mons to  be  sued  out  of  the  clerk's  office  of  the  court  to 
which  the  appeal  is  taken,  returnable  on  the  first  day  of 
any  term  of  such  court  next  after  the  date  thereof,  requir- 
ing the  appellee  to  appear  and  answer  said  appeal.'' 
How  can  it  bo  said,  with  any  propriety  of  language,  that 
when  such  appeal  is  taken,  a  summons  shall  issue,  if  the 
summons  itself  is  a  component  part  of  tho  appeal  ? 

A  strong  argument  is  made  on  the  inconvenience  of  sus- 
pending the  operation  of  the  license  without  notice.  The 
applicant  knows  that  an  appeal  may  be  taken  within  thirty 
days;  for  that  time  he  sells  at  his  peril;  he  must  look  to  his 
power  under  the  license. 

The  same  argument  would  apply  with  equal  force  to  the 
time  between  the  issuing  and  service  of  the  summons,  leav- 
ing it  to  the  action  of  the  sherifl:'  as  to  when  the  operation 
of  the  license  shall  terminate.  By  the  plain  reading  of  the 
statute,  the  purpose  of  the  summons  is,  to  compel  the  ap- 
pellee to  appear  and  answer  the  appeal,  leaving  the  appeal 
itself  to  suspend  tbe  operation  of  the  order.    It  may  be 
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that  this  construction  of  the  statute  will  deprive  the  appli- 
cant of  the  full  benefit  of  the  license  for  thirty  days,  but 
the  privilege  to  retail  intoxicating  liquors  must  be  taken 
with  all  the  restrictions  imposed  by  law. 

It  might,  perhaps,  be  regarded  as  unjust  to  allow  an  ap- 
peal, as  the  applicant  pays  bis  money  for  the  license  at  the 
time  it  is  granted;  but  this  is  a  matter  for  the  legislature, 
and  not  the  courts. 

The  petition  for  rehearing  is  overruled. 

N.  R.  Overman  and  G.  W.  Lowley^  for  appellant. 

D.  JS.  WiUianiaoTiy  Attorney  General,  for  the  State. 


Pickens,  Administrator,  v.  Hill. 

Dbcidksts'  Estates. — Oatht  of  Administrator  and  Sureties, — ^The  fact  that 
the  oath  of  an  administrator,  on  taking  letters,  his  affidavit  as  to  the  value 
of  the  decedent's  property,  and  the  affidavits  of  his  sureties  as  to  the  value 
of  their  property,  have  been  sworn  to  before  a  notary  public,  instead  of 
the  clerk,  does  not  render  the  administration  void. 

S4MB. — ChUateral  Froceedinj, — If  a  wife  die,  intestate,  leaving  no  child  or  any 
descendant  thereof,  and  no  father  or  mother,  the  husband  is  entitled,  with- 
out adminLstration,  to  the  possession  of  property  received  by  her  from  a 
settlement  by  administration,  not  void,  of  the  estate  of  a  former  husband, 
as  against  a  subsequent  administrator  of  the  estate  of  such  former  husband. 

APPEAL  from  the  Orange  Common  Pleas. 

Elliott,  J. — Pickens,  as  administrator  of  John  8.  Gifford, 
sued  Hill,  to  recover  possession  of  certain  personal  prop- 
erty, which  he  alleged  belonged  to  the  estate  of  said  dece- 
dent 

The  answer  of  Hill  is  in  three  paragraphs.  The  first  is 
a  general  denial.  The  others  set  up  a  claim  of  property  in 
Hill,  derived  from  his  deceased  wife,  to  which  demurrers 
were  filed  and  overruled. 
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A  reply  ia  denial  was  then  filed,  and  tho  issues  were  tried 
by  a  jury,  resulting  in  a  verdict  for  the  defendant.    Motion  - 
for  a  new  trial  overruled;  and  judgment. 

Tho  first  question  presented  by  the  appellant  is  the  over- 
ruling of  the  demurrer  to  tho  second  and  third  paragraphs 
of  the  answer.  It  is  insisted  that  thoso  paragraphs  do  not 
contain  all  the  necessary  averments  to  show  property  in 
Hill.  Wo  do  not  find  it  necessary,  however,  to  examine  tho 
objections,  as  the  same  matters  of  defense  were  available 
under  tho  general  denial,  and  hence  whether  these  answers 
wore  technically  good  or  not,  would  not  change  tho  result 
here,  as  tho  evidence  is  in  tho  record. 

The  second  error  complained  of  is  tho  refusal  of  the 
court  to  grant  a  new  trial,  because  tho  verdict  is  not  bus- 
taincd  by  the  evidence. 

It  appears  from  the  evidence  that  John  S.  Gifibrd  died, 
without  issue,  in  1804,  possessed  of  the  property  in  contro- 
versy. Ho  left  a  will  which  contains  these  provisions,  viz: 
"I  do  give  and  bequeath  to  my  wife,  Ruth  Ann  Gifibrd,  all  of 
my  personal  property;  and  I  wish  forty  acres  of  land  that 
I  own  in  Effingham  county,  Illinois,  sold,  and  tho  proceeds 
to  go  to  my  wife.  *  *  ♦  ^^^j  that  one-half  of  the 
household  and  kitchen  furniture  bo  divided  with  my  wife's 
relatives,  and  the  remaining  half  divided  with  my  relatives.'* 

After  tho  death  of  Gifibrd  tho  will  was  duly  proved  and 
admitted  to  probate  in  the  Court  of  Common  Pleas  of  Or- 
ange county.  Letters  of  administration  with  the  will  an- 
nexed were  granted  to  Ruth  Ann  Gifibrd,  tho  widow,  who 
executed  a  bond  which  was  approved  by  the  clerk.  Sho 
filed  an  inventory  and  appraisement  of  the  personal  prop- 
erty, and  subsequently  filed  a  final  settlement,  or  account 
current,  showing  tliat  she  had  paid  all  the  claims  against 
the  estate,  amounting  to  @2G0.83,  and  accounted  for  all  the 
assets  thereof,  and  prayed  to  be  discharged.  Tho  report 
was  approved  by  tho  court,  and  the  admrnistratrix  was,  by 
order  of  the  court,  discharged  "from  all  further  duty  and 
liability  in  the  promises." 
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It  fiu'ther  appears  that  Giifbrd  left  surviving  him  broth- 
ers and  a  brother's  children,  but  no  father  or  mother;  that 
his  widow,  Ruth  Ann,  subsequently  married  the  defendant 
Hill,  and  that  she  afterwards  died,  intestate,  possessed  of  the 
property  in  controversy ;  that  she  did  not  leave  surviving 
her  a  child  or  any  descendant  thereof,  or  father  or  mother. 
The  property  at  her  death  was  left  in  the  possession  of  her 
surviving  husband,  the  defendant,  and  be  was  entitled  to  it 
under  the  26th  section  of  the  statute  of  descents  (1  G.  & 
H.  296).  The  question  as  to  whether  his  title  was  perfect 
without  administration  on  her  estate  does  not  arise  in  the 
case.  His  possession  was  good  as  against  the  claim  of  the 
appellant  as  administrator  of  John  8.  Gifford.  If  the  prop- 
erty, as  the  evidence  shows,  was  hers,  the  appellant  was  not 
entitled  to  its  possession,  and  therefore  could  not  maintain 
the  action.  It  was  the  property  of  the  defendant  as  the 
surviving  husband,  subject  only  to  the  payment  of  the 
debts  (if  any)  of  his  deceased  wife. 

When  the  defendant  oftered  in  evidence  the  proceedings 
of  the  Court  of  Common  Pleas,  containing  the  proof  of 
the  will  of  John  S,  Giftbrd,  the  grant  of  letters  of  admin- 
istration thereon,  the  bond  of  the  administratrix  and  her 
oath  as  such,  her  affidavit  as  to  the  value  of  the  pi'operty 
of  the  decedent,  and  the  affidavits  of  her  sureties  as  to  the 
value  of  their  property,  the  appellant  objected  to  the  evi- 
dence because  it  appeared  that  the  administratrix  and  her 
sureties  were  sworn  by  a  notary  public,  and  not  by  the  clerk 
of  the  court. 

The  objection  was  overruled  and  the  evidence  admitted. 
This  ruling  is  also  complained  of.  There  is  nothing  in  the 
objection.  The  failure  to  have  the  oaths  referred  to  admin- 
istered by  the  clerk,  if  erroneous,  did  not  render  the  admin- 
istration of  the  estate  void,  and  it  could  not,  therefore,  be 
attacked  in  a  collateral  suit. 

The  property  in  dispute,  consisting  of  various  articles, 
amounts  in  value  to  between  eight  and  nine  hundred  dol- 
lars; amongst  which   are  two   widths   of  carpet,  an  oil 
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cloth  for  stand,  old  copper  kettle,  fly  brush,  old  scissors,  a 
large  and  small  meat  box,  of  the  nggregate  value  of  seven 
dollars  and  twenty -five  cents.  It  is  insisted  that  these  arti- 
cles are  either  household  or  kitchen  furniture,  and  did  not 
go  to  Euth  Ann  Gifford,  under  the  will,  but  constituted  a 
part  of  the  property  that  was  to  be  equally  divided  between 
the  relatives  of  the  testator  and  of  his  wife,  and  for  them, 
at  least,  appellant  should  have  recovered. 

Some  of  the  articles  enumerated  may  bo  classed  under 
the  head  of  household  and  kitchen  furniture,  but  as  to 
whether  they  were  so  held  and  used  by  Gifford  at  the  time 
of  his  death  does  not  appear. 

It  was  the  evident  design  of  the  testator  that  his  admin- 
istrator should  not  sell,  but  divide  out  the  household  and 
kitchen  furniture  referred  to  in  the  will  amongst  the  rela- 
tions entitled  thereto.  The  estate  was  settled  up  by  the 
widow,  as  administratrix,  long  before  this  suit  was  instituted, 
and  no  complaint  appears  to  have  been  made,  by  those  en- 
titled, as  to  the  manner  in  which  the  household  and  kitchen 
furniture  had  been  disposed  of.  The*  object  of  this  suit 
was  evidently  to  recover  from  Hill  the  property  that  was 
devised  to  his  deceased  wife  by  her  former  husband,  and 
we  find  nothing  in  the  evidence  to  justify  us  in  disturbing 
the  verdict  because  of  the  articles  enumerated  above. 

We  think  the  court  did  right  in  overniling  the  motion 
for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

J.  ^  J.  T.  CoXy  S.  E.  Perkinsj  Sr.j  and  S.  E.  PerJdmy  Jr.y 
for  appellant. 

A.  J,  Simpsony  for  appellee. 
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Malady  v.  McEnary.  30  m 

138     84 

Plbaoikq. — Complaint. — FrayerfoT  RtU^. — ^The  ficttbatonoof  tho  paragraphs 
of  a  complaint  contains  no  prayer  for  relief  docs  not  render  it  insufHuicnt, 
if  tho  complaint  contains  a  denmnd  of  tho  relief  to  which  the  plaintiff  may 
suppose  himself  entitled. 

RESULTDia  Trust. — Statute. — If  a  husband  fraudulently  take  a  conveyance  of 
real  estate  in  his  own  name,  tho  consideration  having  been  paid  by  his  wife, 
a  trust  thereby  results  in  favor  of  the  latter.  The  statnte  (1  G.  &  II.  651, 
sees.  C,'  8}  docs  not  change  this  mlo  of  equity. 

Same. — Suit  It/  Heir. —  Witness. — Competency  of. — In  a  suit  by  an  heir  to  en- 
force an  implied  trust  in  real  estate,  Rowing  out  of  the  taking  of  tho  title 
by  the  defendant  in  his  own  name,  the  purchase  money  having  been  paid 
by  tho  plaintiff's  ancestor,  tho  defendant  is  not  a  competent  witness  for 
himself  as  to  any  matter  occurring  prior  to  the  death  of  such  ancestor. 

Same. — Inatructiona  to  Jixry. — In  such  a  suit  the  court,  while  instructing  the 
jury,  was  asked  by  the  defendant  to  instruct  that  "verbal  testimony,  to  bo 
fiufiicientto  establish  a  resulting  trust  in  a  case  like  this,  ought  to  be  clear  and 
strong.''  Tho  instruction  was  not  given  as  asked,  but  as  follows:  "A  deed  is 
a  solemn  instrument,  and  evidence  to  vary  the  cfTect  expressed  in  it,and  estab- 
lish a  resulting  trust,  must  prove  necessary  facts  by  a  clear  preponderance." 

Stld^  that  there  was  no  error  in  this. 

PftACTiCB. —  Withdrawal  of  Plcadinja. — ^Aftcr  a  new  trial  had  been  granted, 
the  defendant  asked  the  court  for  leave  to  withdraw  his  answer  and  demur 
to  the  complaint,  which  was  refused. 

ffeldy  the  complaint  being  good,  that  there  was  no  available  error  in  this 
nding. 

GoHKOM  Pleas  Judge. — Jurisdiction. — A  common  pleas  judge  holding  the  cir- 
cuit conrt  has  jurisdiction  where  tho  titlo  to  real*estate  is  in  issae. 

WiTKBSS. — Party  called  by  Adverse  Party. -^A  party  called  as  a  witness  by  tho 
adverse  party,  to  prove  a  single  fact,  will  be  permitted  to  testify  in  his  own 
behalf. 

Ibvbbbooatokibs  to  Juhy. — At  WTiat  Time  RequesUd. — After  tho  evidence  . 
ftnd  the  argument  of  counsel,  and  while  the  court  was  instructing  the  jury, 
a  party  requested  the  court  to  require  the  jury.  If  they  should  render  a  gen- 
eral verdict,  to  find  specially  in  answer  to  certain  InteiTOgatories,  and  the 
conrt  refused. 

Held,  that  tho  refusal  was  proper. 

APPEAL  from  the  Warren  Circuit  Court. 
Gregory,  J. — Mary  McEnary  filed  a  complaint  against 
Thomas  Malady  in  the  Fountain  Circuit  Court,  in  two  par* 
Vol,  XXX.— 18, 
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agraphs.  The  first  alleges  that  the  defendant  is  the  wid- 
ower of  one  Ann  Malady,  deceased,  and  the  step-father  of 
plaintifi*;  that  the  plaintiff  is  the  only  child  and  heir  at  law 
of  said  Ann;  that  the  defendant  intermarried  with  said 
Ann  in  1860;  that  at  the  time  of  the  marriage  Ann  had 
and  held  as  her  own  separate  property  money  and  other 
personal  property  of  the  value  of  six  hundred  dollars,  which 
she  held  in  her  own  right;  that  it  was  the  desire  and  inten- 
tion of  said  Ann  to  invest  the  money  and  other  property 
so  held  by  her  in  real  estate;  that  with  a  view  to  this  object, 
she,  in  September,  1864,  bargained  for  and  purchased  the 
real  estate  described  in  the  complaint;  that  the  purchase 
money  was  paid  out  of  herseparate  property  so  held  by  her; 
that  the  defendant,  being  at  the  time  her  husband,  took  the 
title  by  conveyance  in  and  to  the  said  real  estate  in  his  own 
name,  without  the  knowledge  or  consent  of  the  said  Ann; 
that  the  defendant  has  ever  since  held  the  title,  refusing, 
when  requested  so  to  do,  to  convey  the  same  to  said  Ann; 
that  said  Ann  departed  this  life  on  the  10th  of  January, 
1866,  intestate;  that  the  defendant  has,  since  the  death  of 
said  Ann,  held  and  retained  possession  of  the  real  estate, 
and  refuses  to  convey  the  same,  or  any  part  thereof,  to  the 
plaintiff;  that  said  Ann,  in  her  life  time,  with  her  own  funds, 
purchased  and  placed  upon  said  real  estute  a  dwelling  house 
and  improvements  worth  three  hundred  dollars. 

The  second  paragraph  of  the  complaint  is  substantially 
the  sanoe  as  the  first,  with  the  exception  that  it  charges  that 
the  defendant,  contrary  to  the  understanding  with  said 
Ann,  "falsely,  fraudulently,  and  corruptly  procured  the 
deed  to  be  made  and  executed  to  him." 

The  complaint  concludes  with  a  prayer  for  specific  and 
general  relief. 

The  defendant  answered  by  the  general  denial.  A  trial 
was  had  in  the  Fountain  Circuit  Court,  which  resulted  in  a 
verdict  for  the  plaintiff.  The  defendant  paid  the  costs  and 
took  a  new  trial,  under  the  statute.  A  change  of  venue 
was  awarded  to  the  Warren  Circuit  Court. 
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The  defendant  asked  the  court  for  leave  to  withdraw  his 
answer  and  demur  to  the  complaint,  which  was  refused,  and 
the  defendant  excepted. 

TTpou  an  affidavit  filed,  that  Hon.  John  M.  Cowan,  the 
judge  of  the  court  below,  was  a  material  witness,  an  order 
was  made  appointing  Hon.  John  M.  LaHue,  judge  of  the 
23d  common  pleas  district,  to  try  the  cause. 

Trial  by  jury;  finding  "for  the  plaintiff,  and  that  she  is 
the  owner  and  entitled  to  the  possession  of  three-fifths  of 
the  real  estate  described  in  the  complaint.'*  Motion  for  a 
new  trial  overruled.    The  evidence  is  in  the  record. 

The  first  error  complained  of  is  the  alleged  insufficiency 
of  the  complaint.  The  objection  taken  to  the  first  para- 
graph is,  that  it  does  not  contain  a  prayer  for  relief.  There 
is  nothing  in  this  objection.  The  complaint  does  de- 
mand the  relief  to  which  the  plaintiff  supposed  herself 
entitled.  This  is  all  the  code  requires.  2  G.  &  H.  76,  sec. 
49,  cl.  4. 

It  is  claimed  that  the  second  paragraph  is  bad,  because  it 
does  not  show  that  the  conveyance  was  itaken  to  the  hus- 
band without  the  consent  of  the  wife.  The  statute  provides 
that  "when  a  conveyance,  for  a  valuable  consideration,  is 
made  to  one  person,  and  the  consideration  therefor  paid  by 
another,  no  use  or  tnist  shall  result  in  favor  of  the  latter;" 
but  it  is  further  provided  that  this  provision  "shall  not 
extend  to  cases  where  the  alienee  shall  have  taken  an  abso- 
lute conveyance  in  his  own  name,  without  the  consent  of 
the  person  with  whose  money  the  consideration  was  paid." 
1  G.  &  H.  651,  sees.  6,  8.  If  the  husband  fraudu- 
lently took  the  conveyance  in  his  own  name,  the  considera- 
tion having  been  paid  by  the  wife,  a  trust  thereby  resulted 
in  favor  of  the  latter.  This  is  according  to  the  rule  in 
equity.  The  statute  has  not  changed  this  rule.  It  is  un- 
fair to  presume  that  the  legislative*  intent  was  to  promote 
fraud. 

The  complaint  is  sufficient,  and  the  court  committed  no 
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available  error  in  refusing  to  allow  the  defendant  to  with- 
draw his  answer  for  the  purpose  of  demurring. 

The  next  alleged  error  is,  that  the  common  pleas  judge 
holding  the  circuit  court,  had  no  jurisdiction  to  try  the 
case,  as  the  title  to  real  estate  was  in  issue.  The  statute 
provides  that  when  a  change  of  venue  is  granted  from  the 
judge,  "it  shall  be  his  duty  to  call  some  judge  of  the 
court  of  common  pleas,  circuit  court,  or  of  the  supreme 
court,  if  such  case  be  in  the  circuit  court,  to  try  said  cause, 
who  shall  try  or  continue  the  same  or  change  the  venue 
thereof,  as  if  it  had  originally  been  brought  before  him." 
2  G.  &  H.  155,  £fec.  208.  The  judge,  when  called,  holds  the 
circuit  court,  and  not  the  common  pleas  or  the  supreme 
court.  Any  other  construction  would  deprive  the  court  of 
all  original  jurisdiction  when  a  judge  of  the  supreme  court 
is  called.  It  is  true  that  the  common  pleas  court  has  no 
jurisdiction  where  the  title  to  land  is  in  issue,  but  the  com- 
mon pleas  judge  holding  a  special  term  of  the  circuit  court 
has. 

The  defendant  called  on  the  plaintiff  to  prove  a  single 
fact,  but  she  objected  to  testifying  unless  allowed  to  testify 
on  her  own  behalf.  The  court  ruled,  that  if  the  defendant 
was  called  by  the  plaintiff,  she  would  be  permitted  to  tes- 
tify on  her  own  behalf;  thereupon  the  plaintiff  was  not 
required  by  the  defendant  to  testify  on  the  conditions  pre- 
scribed by  the  court.  There  was  no  error  in  this.  "A 
party  examined  by  an  adverse  party  may  testify  in  his  own 
behalf  in  respect  to  any  matter  pertinent  to  the  issue."  2 
a.  &  H.  189,  sec.  300. 

After  the  evidence  and  argument  of  counsel  were  closed, 
and  while  the  court  was  instructing  the  jury,  the  defendant 
asked  the  court  to  require  the  jury  to  find  specially  in 
answer  to  interrogatories,  if  they  found  a  general  verdict: 
^^1.  Was  all  the  consideration  for  the  purchase  of  the  prop- 
erty in  controversy  paid  out  of  the  money  of  the  plaintiff's 
mother,  Ann  Malady,  deceased?  2.  What  part  of  the 
porchase  money  of  the  property  in  controversy,  if  any. 
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belonsred  to  Ann  Malady,  deceased,  the  mother  of  the 
plaintift-?" 

The  court  refused  to  require  the  jury  to  answer  the  inter- 
rogatories, and  the  defendant  excepted,  and  assigned  this 
action  of  the  court  as  one  of  the  reasons  for  a  new  trial. 

In  Ollam  v.  ShaWj  27  Ind.  888,  this  language  is  used: 
"Indeed,  without  a  rule  of  court,  the  statute  itself  requires 
special  instructions  to  bo  delivered  to  the  court  after  the 
evidence  closes,  and  before  the  argument  commences.  And 
in  the  absence  of  a  statute,  or  of  a  rule  of  court,  it  would 
havo  been  a  reasonable  requirement,  of  which  the  appel- 
lants would  havo  had  no  right  to  complain.  It  is  equally 
important  that  special  interrogatories  propounded  to  a  jury 
should  be  subjected  to  the  examination  of  the  court,  and 
that  the  opposite  party  should  have  an  opportunity  to  sub- 
mit objections,  and  this  could  not  be  done  unless  a  reasona- 
ble time  is  allowed  between  their  delivery  to  the  court  and  ^ 
the  retirement  of  the  jury." 

In  the  case  at  bar,  the  court  was  asked,  while  charging 
the  jury,  to  require  the  interrogatories  to  be  answered. 
The  court  was  called  upon  to  stop  in  the  midst  of  its  charge, 
to  consider  the  interrogatories  offered.  Such  a  proceeding 
is  unheard  of  in  practice. 

The  court  was  asked  to  instruct  the  jury,  that  "verbal 
testimony,  to  be  sufficient  to  establish  a  resulting  trust,  in  a 
case  like  this,  ought  to  be  clear  and  strong."  This  instruc- 
tion was  asked  while  the  court  was  instructing  the  jury, 
and  was  not  given  as  asked,  but  as  follows:  "A  deed  is  a 
solemn  instrument,  and  evidence  to  vary  the  effect  expressed 
in  it,  and  establish  a  resulting  trust,  must  prove  necessary 
facts  by  a  clear  preponderance."     There  was  no  error  in  this. 

The  court  refused  to  allow  the  defendant  to  testify  on 
his  own  behalf  about  matters  which  occurred  prior  to  the 
death  of  Ann  Malady,  the  ancestor  of  the  plaintiff^,  and  this 
is  one  of  the  reasons  assigned  for  a  new  trial. 

By  the  first  section  of  the  act  of  March  11th,  1867,  a  party 
to  a  civil  action  may  testify  in  his  own  behalf.    The  second 
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proviso  of  the  second  section  of  this  act  is  as  follows:-— 
"That  in  all  suits  by  or  against  heirs,  founded  on  a  contract 
with,  or  demand  against,  the  ancestor,  the  object  of  which 
is  to  obtain  title  to,  or  possession  of,  land  or  other  property 
of  such  ancestor,  or  to  reach  or  affect  the  same  in  any  way, 
neither  party  shall  be  allowed  to  testify  as  a  witness  as  to 
any  matter  which  occured  prior  to  the  death  of  such  ances- 
tor, unless  required  by  the  opposite  party  or  by  the  court 
trying  the  cause."    Acts  1867,  226. 

This  proviso  differs  from  the  third  proviso  of  the  third  ' 
section  of  the  act  of  March  6th,  1865  (Acts  1865,  59)»  in 
two  particulars;  it  embraces  suits  by,  as  well  as  against  heirs, 
and  authorizes  the  court  trying  the  cause  to  require  either 
party  to  testify.  Shf]ffer  v.  Richardson^ s  AdmWj  27  Ind.  122, 
is  therefore  not  in  point. 

After  a  careful  consideration  of  the  question  we  have 
come  to  the  conclusion  that  the  appellant  was  not  a  com* 
petent  witness  on  his  own  behalf  as  to  mattera  occurring 
during  the  lifetime  of  Ann  Malady. 

The  evident  intent  was,  in  suits  by  or  against  heira,  to  ex- 
clude the  testimony  of  the  parties  to  the  action  as  to  any 
matter  which  occurred  prior  to  the  death  of  the  ancestor, 
so  as  to  prevent  the  living  from  testifying  against  the  rep- 
resentative of  the  dead.  Death  having  sealed  the  lips  of 
one,  the  law  seals  the  lips  of  the  other.  It  may  bo  that 
the  language  of  the  proviso  is  not  broad  enough  to  carry 
out  this  legislative  intent,  but  we  think  it  at  least  covers 
the  present  case.  The  language  is  not,  "founded  on  a  de- 
mand against  the  ancestor  arising  on  contract,"  but  is, 
"founded  on  a  contract  with,  or  demand  against,  the  ances- 
tor." If  the  plaintiff  sues  as  heir,  on  a  contract  with  the 
plaintiff's  ancestor,  then  the  pai*ties  are  excluded  as  wit- 
nesses by  the  letter  of  the  proviso.  If  the  suit  is  by  the 
heir,  as  such,  on  a  demand,  not  against,  but  in  favor  of,  plain- 
tiff's ancestor,  not  arising  on  contract,  then  it  depends  upon 
the  construction  to  be  given  to  the  other  parts  of  the  pro- 
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viso  as  to  whether  the  parties  are  competent  witnesses  for 
themselves  or  not. 

•  In  the  case  at  bar  the  appellee  sues  as  heir  of  her  ances- 
tor, to  enforce  an  implied  trust  growing  out  of  the  fact  that 
the  appellant  took  the  title  of  the  land  in  dispute  in  his 
own  name  when  the  purchase  money  was  paid  by  the  ap- 
pellee's ancestor. 

This  court  is  not  agreed  as  to  the  construction  to  be  put 
on  this  proviso,  and  all  that  is  ruled  in  this  case  is,  that  the 
appellant  was  not  a  competent  witness  for  himself  as  to 
matter  occurring  before  the  death  of  the  plaintifi^s  ancestor. 

The  judgment  is  affirmed,  with  costs. 

J.  McCabe^  for  appellant. 

W.  P.  Uliodes^  Monroe  M.  Mdfordj  and  A.  A.  RicCj  for  ap- 
pellee. 


Beabd  v.  Sloan  /i*  ^ 

CoNTBACT. — Sale  t/  Goods, — Pleadinj, — In  a  Bait  on  a  contract  for  tlio  salo  of 
goods  to  bo  delivered  at  a  certain  time  and  place,  tho  complaint  should 
show  an  obli(^tion  on  tho  plaintiiT  to  receive  and  pay  for  the  gooda,  and 
aver  that  he  was  ready  to  pay  the  price  according  to  his  promlsei  npon  the 
delivery  of  the  goods  as  contracted. 

APPEAL  from  the  Johnson  Common  Pleas. 

Gregory,  J. — Suit  by  Sloan  against  Beard  on  a  contract  for 
the  sale  and  delivery  of  corn.  The  complaint  is  in  two 
paragraplis.  The  first  avers  that  on,  Ac,  the  defendant 
entered  into  a  parol  agreement  with  the  plaintiff,  wherein 
he  agreed  to  deliver  to  him  at  the  station  Needham,  on  the 
Cincinnati  and  Martinsville  railroad,  on  the  cars-  of  the 
company,  fifteen  hundred  bushels  of  good  merchantable 
corn,  in  the  ear;  that  in  consideration  thereof,  the  plaintiff 
agreed  to  pay  the  defendant,  on  delivery,  eighty  cents  per 
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bushel  therefor;  that  at  the  time  of  making  the  contract, 
the  plaiutiff  paid  the  defendant  five  dollars  thereon;  that 
the  corn  was  to  be  delivered  between  the  7th  and  12th  days 
of  September,  1867 ;  that  the  plaintiff',  relying  upon  the 
agreement,  sold  the  com  to  one  William  Joice  for  ninety 
cents  per  bushel;  that  the  corn  was  worth  ninety  cents  per 
bushel  at  the  time  and  place  of  delivery;  that  the  defend- 
ant failed  and  refused  to  deliver  the  corn  at  the  station 
Needham  within  the  time  agreed  on,  to  the  plaintiff's  dam- 
age in  the  sum  of  five  hundred  dollars. 

It  is  averred  in  the  second  paragraph,  that  on,  &c.,  the 
defendant  agreed  to  and  with  the  plaintiff,  to  sell  and 
deliver  to  him  at  the  station  of  Needham,  on  the  Cincin- 
nati and  Martinsville  railroad,  in  Johnson  county,  Indiana, 
one  thousand  bushels  of  good  merchantable  corn,  iu  the 
ear,  at  eighty  cents  per  bushel ;  that  at  the  time  of  making 
the  contract,  the  plaintiff  paid  the  defendant  thereon  the 
sum  of  five  dollars,  in  part  payment  of  the  purchase  money 
of  the  corn;  that  the  defendant  agreed  to  deliver  the  corn 
between  the  7th  and  12th  days  of  September,  1867;  that 
the  plaintiff  was  present  at  the  time  and  place  agreed  upon, 
ready  to  receive  the  corn,  but  that  the  defendant  wholly  neg- 
lected and  refused  to  deliver  it;  that  the  corn  was  worth 
ninety  cents  per  bushel  at  the  time  and  place  of  delivery. 

A  demurrer  to  each  of  these  paragraphs  was  overruled. 

Both  paragraphs  are  fatally  defective  in  not  avenging  that 
the  plaintiff  was  ready,  upon  the  delivery  of  the  corn,  to 
pay  the  defendant  the  price,  according  to  his  promise. 
Smith  V.  SmUh,  8  Blackf.  208. 

The  second  paragraph  is  also  defective  in  omitting  the 
averment  that  the  plaintiff  promised  to  pay  the  defendaAt 
for  the  corn  on  delivery.  This  paragraph  does  not  show 
that  there  was  any  obligation  on  the  plaintiff  to  receive  and 
pay  for  thci  com. 

There  were  questions  made  on  the  answer,  and  in  the 
progress  of  the  cause^  after  the  overruling  of  the  de* 
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marrers  to  the  complaint,  but,  as  there  was  a  trial  on  a 
bad  complaint,  these  become  immaterial. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  sustain  the  demurrers  to  the 
complaint,  and  for  farther  proceedings. 

8.  P.  Oyler  and  D.  W.  HowCy  for  appellant. 

D.  jD.  Banta  and  (7.  Byfiddy  for  appellee. 


Hartman  v.  Lee  and  Others. 

Hkibs. — Oovenani  of  Ancestor. — A  tenant  by  curtesy  sold,  and  by  warranty 
deed  conyeyed,  the  land  in  which  he  had  snch  estate. 

ffeld,  that  after  his  death  the  heirs  at  law,  to  whom  such  real  estate  descended 
in  fee  fh>m  the  wife,  were  entitled  to  the  possession  thereof,  though  they 
were  children  and  heirs  at  law  of  the  husband  and  had  received  f^om  him, 
by  descent,  an  estate  of  much  greater  T^lue  than  the  land  so  conveyed. 

Same. — DteedcnUf  EstaUs. — After  the  death  of  the  grantor  in  a  deed  of  con- 
veyance of  real  estate,  a  claim  for  damages  upon  the  breach  of  a  covenant 
of  warranty  therein  must  be  filed  against  his  estate  as  provided  in  section 
62,  2  G.  &  n.  501;  and  if  not  so  filed  is  liable  to  become  barred. 

Sahi. — Liability  qf, — The  only  statutory  provisions  making  the  heirs  and 
devisees  liable  in  such  cases  after  settlement  of  the  decedent's  estate,  seem 
to  be  those  commencing  with  section  178,' 2  6.  k  H.  534. 

APPEAL  from  the  Montgomery  Circuit  Court. 

Elliott,  J. — Petition  for  partition  by  the  appellees  against 
Hartman,  the  appellant. 

Tbo  petitioners  are  the  heirs  at  law  of  Dorcas  Lee,  de- 
ceased; four  of  them  being  her  children  and  the  remain- 
ing one  a  grand  child,  who  represents  his  deceased  mother. 

They  claim  one  undivided  seventh  of  the  land  described 
in  the  petition,  containing  in  all  about  one  hundred  and 
forty-three  acres  situate  in  Montgomery  county,  by  descent 
from  Dorcas  Lee,  who  died  prior  to  1852,  and  who  was  one 
of  the  children  and  heirs  at  law  of  Henry  and  Kancy  Nich* 
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olsoD,  deceased,  and  allege  that  HartmaD,  the  appellant,  is 
the  owner  in  fee  of  the  other  six-sevenths  of  said  land. 

Hartman  filed  an  answer  claiming  to  be  the  owner  in  fee  . 
of  the  whole  of  the  land  described  in  the  petition,  and  the 
following  state  of  facts :  Henry  Nicholson  died,  seized  in 
fee  of  the  land,  leaving  seven  children  as  his  heirs  at  law, 
to  whom  it  descended.  Dorcas,  under  whom  the  plaintiffii 
claim,  was  one  of  said  children,  and  was  married  to  Joel  Lee, 
who  was  the  father  of  four  of  the  petitioners  and  the  grand- 
father of  the  other.  Joel  Lee  and  the  defendant  Hartman 
purchased  of  the  other  heirs  of  Henry  Nicholson,  deceased, 
the  other  six-sevenths  of  the  land,  and  took  the  conveyan- 
ces therefor  in  their  joint  names;  but  it  is  averred  in  the 
answer,  that,  regarding  Joel  Lee  as  the  owner  of  the  other 
seventh  through  his  wife,  Hartman  paid  the  whole  of  the 
consideration  for  one  of  the  sevenths  so  conveyed  to  them 
jointly,  so  as  to  make  himself  and  said  Joel  equal  in  the  whole 
tract;  and  that  as  such  they  held  and  enjoyed  the  same  un- 
til the  5th  day  of  May,  1866,  at  which  time  said  Joel  Lee 
sold  and  conveyed  to  Hartman,  by  a  warranty  deed,  one  un- 
divided half  of  the  whole  tract.  Joel  Lee  died  in  July, 
1867,  and  it  is  averred  in  the  answer  that  each  of  the  peti- 
tioners inherited  from  him,  as  his  heirs  at  law,  real  and  per- 
sonal property  of  the  value  of  ten  thousand  dollars.  Where- 
fore, it  is  claimed  that  the  petitioners  "are  rebutted  and 
estopped  from  claiming,  or  asserting  any  title  or  interest  in 
said  land,"  &c. 

The  couii^  sustained  a  demurrer  to  the  answer,  because 
the  facts  alleged  did  not  constitute  a  defense  to  the  petition. 
Partition  was  subsequently  made  according  to  the  prayer 
of  the  petition. 

The  ruling  of  the  court,  in  sustaicting  the  demurrer  to  the 
answer,  presents  the  only  question  in  the  case.  It  is  con- 
tended bythe  appellant  that,  as  the  petitioners  received  an 
estate  from  their  father,  Joel  Lee,  by  descent,  of  a  much 
greater  value  than  the  interest  claimed  by  them  in  the  land, 
they  are  bound  by  the  covenant  of  warranty  in  his  deed  to 
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the  appellant,  and  are  therefore  rebutted  and  estopped 
from  claiming  title  to  the  land  in  opposition  to  said  deed. 
.  The  argument  in  support  of  the  position  is  based  on  the 
ancient  doctrine  of  the  common  law,  of  lineal  and  collat- 
eral warranties,  of  which  rebutter  was  an  incident.  2  Wash. 
on  Real  Prop.  718, 719  (2d  ed.). 

We  need  not  determine  the  question  whether  the  doc- 
trine of  lineal  and  collateral  warranties,  with  its  incident 
of  rebutter,  is  applicable  to  the  facts  presented  by  the  ap- 
pellant's, answer,  as  that  doctrine  is  expressly  abolished  by 
statute  in  this  State.  Section  10  of  **an  act  concerning  real 
property  and  the  alienation  thereof"  (1  G.  &  H.  259)  is  as 
follows:  "Lineal  and  collateral  warranties,  with  all  their 
incidents,  are  abolished;  but  the  heirs  and  devisees  of  every 
person  who  shall  have-  made  any  covenant  or  agreement 
shall  be  answerable  upon  such  covenant  or  agreement  to 
the  extent  of  property  descended  or  devised  to  them,  and 
in  the  manner  prescribed  by  law." 

As  the  whole  of  a  decedent's  property  both  real  and  per- 
sonal, as  against  his  heirs,  is  subject,  by  the  laws  of  this 
State,  to  the  payment  of  his  debts  and  liabilities,  the  claim 
for  damages,  upon  the  breach  of  such  a  covenant,  should 
be  prosecuted  against  his  personal  representative,  or  filed 
against  his  estate,  as  provided  in  section  62  of  the  act  in 
relation  of  the  settlement  of  decedents'  estates  (2  G.  &  H. 
501),  and  if  not  so  filed  is  liable  to  become  barred.  The 
only  statutory  provisions  making  the  heirs  and  devisees 
liable  in  such  cases,  after  the  settlement  of  the  estate  of  the 
decedent,  seem  to  be  those  in  the  last  cited  act  commencing 
with  section  178. 

Under  the  facts  presented  by  the  record  before  us,  Dor- 
cas Lee  was  seized  in  fee  of  the  one  undivided  seventh  of 
the  land  claimed  by  the  petitioners,  which  at  her  death  de- 
scended to  them  as  her  heirs  at  law,  subject  to  the  life  es- 
tate of  Joel  Lee  her  husband,  by  curtesy,  and  at  his  death 
the  petitioners  were  entitled  to  possession. 
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The  answer  presented  no  defense  to  the  petition,  and  the 
demurrer  was  therefore  properly  sustained. 
The  judgment  is  affirmed,  with  costs. 
S.  C.  ^  L.  B,  WiUsorij  for  appellant. 
J.  McCabe,  and  Jl  31.  Butler,  for  appellees. 


Love  i7.  Carpenter  and  Others. 

1156  879  pARTNBBsniP. — Priffoie  Use  of  Partnerskip  Property  by  one  Partner.^-Ii  one 
partner  clandestinely  uses  tho  partnership  funds  or  property  in  his  o^n 
private  speculation,  ho  must  account,  not  only  for  the  funds  or  property  so 
employed,  but  also  for  the  net  profits  realized  by  tho  transaction. 
Peactice. — Appeal. — Reserved  Question  of  Law.^-U  it  is  expected  to  reverse  a 
judgement  upon  a  question  of  law  reserved  for  the  decision  of  the  Supreme 
jCourt,  under  section  347  of  the  code,  such  question  must  generally  be  so 
presented  below  that  the  lower  court,  by  doing  what  tho  complaining  party 
moves  it  to  do,  can  cure  or  avoid  the  error  complained  of. 

APPEAL  from  the  Floyd  Circuit  Court. 

Frazer,  J. — This  was  a  suit  between  partners  (railroad 
contractors),  for  the  adjustment  of  the  business  of  tho  firm. 
It  was  tried  by  a  referee,  who  found  that  Carpenter  had, 
out  of  his  private  means,  made  advances  for  the  firm,  in 
paying  off  ita  paper  made  for  loans  of  money  and  expenses 
and  discounts,  the  sum  of  $35,850.16;  that  there  was  also 
due  him,  for  personal  services  and  expenses,  §22,506.83; 
that  he  had  paid  to  sub-contractors  $150,582.66;  and  that 
assets  of  the  firm  had  come  into  his  hands  in  the  sum  of 
$214,797.81.  Tho  conclusion  of  the  referee  from  these 
facts  was,  amongst  other  things,  that  in  stating  tho  account 
between  Carpenter  and  the  firm,  ho  should  bo  credited  with 
$150,582.66,  and  also  the  $35,850.16,  &c.  This  conclusion 
was  excepted  to,  and  it  is  contended  hero  that  there  was 
error  in  it,  in  this :  that  the    larger    sum    embraced   tho 
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smaller,  and  that  the  latter  should  not,  therefore,  have  been 
allowed.  But  the  premises  of  this  argument  arc  not  true, 
according  to  the  facts  found,  and  the  argument  conse- 
quently fails. 

Again,  the  referee  found  that  Carpenter  became  a  mem- 
ber of  a  mercantile  firm  (J.  C.  Jewell  &  Co.),  and  used  for 
its  benefit  bonds  of  the  firm  of  railroad  contractors  (Car- 
penter &  Co.),  nominally  $74,270.90,  but  only  of  the  cash 
value  of  §34,740,  besides  using,  also,  without  authority,  the 
name  and  credit  of  the  firm  of  Carpenter  &  Co.  in  pur- 
chasing goods  for  the  mercantile  firm;  so  that  all  the  pur- 
chases of  goods  for  the  latter  firm  were  made  with  either 
the  means  or  credit  of  the  former;  and  that  the  mercantile 
business  made  a  profit,  counting  the  bonds  at  their  nominal 
value,  874,270.90;  aud  therefrom  concluded  that  Carpenter 
should  be  charged,  in  this  suit,  with  $84,740,  only,  for  the 
bonds  60  used,  that  sum  being  their  value  in  cash.  To  this  con- 
clusion the  appellant  excepted,  and  insists  here  that  Car- 
penter should  have  been  held  to  account,  not  only  for  the 
actual  value  of  the  partnership  property  so  used  without 
the  consent  or  ktiowledge  of  his  co-partners,  but  also  the 
profits  realized  by  him  out  of  the  transaction. 

It  seems  to  be  well  settled  by  the  cases,  and  to  rest  upon 
unquestionable  principles  of  public  policy,  that  if  one  part- 
ner clandestinely  uses  the  partnership  funds  or  property  in 
his  own  private  speculations,  he  must  account,  not  only  for 
the  funds  or  property  so  employed,  but  also  for  the  profits 
realized  by  the  transaction.  Sloughton  v.  Lynchj  1  Johns. 
Ch.  467;  Q^awshay  v.  Collins j  15  Ves.  218;  Colly er  on  Part 
B.  2,  ch.  2,  §§  182, 186. 

But  the  referee  does  not  find  the  net  profits,  or  sufficient 
facts  to  determine  them  by  calculation.  It  is  found  gener- 
ally that  Carpenter  realized  a  profit  by  the  use  of  the  assets 
of  the  firm  of  Carpenter  &  Co.,  in  the  mercantile  adventure 
of  J.  C.  Jewell  &  Co. ;  that  a  dividend  of  such  profits, 
cf  |8,000,  was  at  one  time  declared,  of  which  Carpenter 
reeeived  one-fourth;  and  that  the  gross  profits  of  J.  C.  Jew- 
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ell  &  Co.  were  $24,900,  i.  e.,  that  sales  of  goods  exceeded 
purchases  by  that  sura.  But  the  expenses  of  conducting 
the  business  are  not  found.  He  finds  that  Carpenter  is 
chargeable  with  a  certain  sum,  and  judgment  was  rendered 
accordingly.  But  the  sum  so  found  was  too  small,  in  con* 
sequence  of  the  failure  to  charge  Carpenter  with  profits 
derived  by  him  from  the  use  of  the  partnership  assets  in  the 
mercantile  business. 

The  appellant  excepted  to  so  much  of  the  report  of  the 
referee  as  we  have  already  said  was  erroneous,  and  moved 
for  judgment  upon  the  report,  on  the  theory  of  charging 
Carpenter  also  with  the  profits  made  by  him  in  the  mercan- 
tile business.  The  exception  and  motion  were  overruled, 
and  the  question  reserved  under  section  847  of  the  code. 
There  was  no  motion  by  the  appellant  for  a  new  trial,  nor 
to  set  aside  the  report,  though  the  latter  motion  was  made 
by  the  appellee,  and  overruled.  The  referee  was  not 
required  to,  and  did  not,  state  the  facts  found  and  the  con- 
clusions of  law  separately.  It  seems  to  us  that  the  court 
below  rendered  the  only  judgment  which  could  have  been 
rendered  upon  the  report,  and  that  the  only  remedy  availa- 
ble to  the  appellant  for  the  fault  complained  of,  was  to  have 
moved  to  set  aside  the  report.  There  were  not  facts  enough 
found  to  form  the  basis  of  such  a  judgment  as  the  appellant 
asked  the  court  to  render  upon  the  report. 

Though  a  question  of  law  may  be  reserved  for  the  decis- 
ion of  this  court  under  section  347  of  the  code,  yet,  if  it  is 
expected  to  reverse  the  judgment  upon  it,  it  must  generally 
be  so  presented  below  that  that  court  could  cure  or  avoid 
the  error  complained  of  by  doing  what  the  party  moves  it 
to  do.  This  was  not  done  in  the  present  case.  The  report 
of  the  referee  was  very  lengthy,  and  it  seems  to  bavo 
escaped  the  notice  of  counsel  below,  as  well  as  in  this  court, 
that  it  fails  to  find  the  net  profits  which  Carpenter  realized 
by  investing  the  assets  of  the  firm  in  the  mercantile  busi- 
ness. It  must  be  apparent  that  the  excess  of  sales  of  goods 
over  their  cost  would  form  no  proper  basis  for  a  judgment; 
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for  these  must  be  diminished  by  deducting  the  expenses  of 
the  enterprise,  and  may  be  still  further  reduced,  and  possi- 
bly entirely  absorbed,  by  losses  upon  debts  due  for  sales  on 
credit,  of  which  it  appears  by  the  report  that  a  large  sum  is 
not  collected. 

The  judgment  is  affirmed,  with  costs. 

H.  Crawford^  for  appellant. 


The  State  v.  Pottmeyer. 

Criminal  LAW.-^/nJiefoien^. — TrespoBB.-^Aji  indictment  char{^ing  the  defen- 
dant with  cutting,  sawing,  and  rcmoTing  from  the  land  of  another,  with- 
out license,  a  certain  quantity  of  ice  of  the  value  of  ten  dollars,  the  prop- 
erty of  the  owner  of  the  land,  it  not  appearing  therefrom  whether  the  ice 
was  taken  iVom  a  running  stream  or  from  a  natural  or  artificial  pond,  was 
held  good. 

Query  as  to  what  eyidence  would  justify  a  conviction. 

APPEAL  from  the  Cass  Circuit  Court. 

This  was  an  indictment  in  which  the  offense  was  charged 
in  these  words:  "That  on  or  about  the  20th  day  of  Decem- 
ber, A.  D.  1867,  at  the  county  of  Cass  and  State  of  Indi- 
ana, one  John  Pottmeyer  did  then  and  there  unlawfully 
cut,  saw,  and  remove  from  land  belonging  to  one  Daniel  P. 
Baldwin,  in  said  county,  one  hundred  cubic  feet  of  ice, 
of  the  value  of  ten  dollars,  being  then  and  there  the 
property  of  the  said  Daniel  P.  Baldwin,  without  a  license  so 
to  do  from  said  Daniel  P.  Baldwin,  or  any  other  competent 
authority,  contrary,"  &c. 

Frazer,'  J. — The  indictment  was  quashed  below,  and  this 
is  the  error  assigned. 

The  only  question  involved  is,  whether  under  our  stat- 
utes it  is  a  crime  to  cut  and  take  from  the  land  of  another 
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valuable  ice,  frozen  thereon,  the  property  of  B.^  the  owner 
of  the  land.  It  does  not  appear  by  the  indictment  whether 
the  ice  w*a3  taken  from  a  inmning  stream  or  from  a  natural 
or  artificial  pond.  If  it  is  possible  for  the  land  owner,  in  any 
case,  to  have  property  in  ice  formed  upon  his  land,  the 
indictment  should  have  been  sustained.  The  averment  in 
this  case  was,  that  the  ice  was  of  the  value  of  ten  dollars, 
the  property  of  the  owner  of  the  land;  and  this  would  war- 
rant any  proof  by  which  its  truth  could  be  shown.  If  the 
proprietor  of  land  should  construct  a  pond  upon  his  estate, 
and  supply  it  with  water  from  his  own  well,  we  suppose  his 
property  in  the  ice  which  in  winter  might  be  formed  upon 
the  pond  could  not  be  questioned.  More  than  this  need 
not  be  said  in  passing  upon  the  question  now  before  us. 

If,  upon  the  trial,  it  shall  appear  by  the  evidence  that  the 
ice  was  cut  upon  a  stream  flowing  over  the  land  of  B.,  then 
there  will  arise  an  inquiry  not  quite  so  easy  of  solution. 
This  is  the  question  now  chiefly  argued  by  the  appellant, 
while  the  appellee  is  altogether  silent  here.  Since  iceihas 
become  an  article  of  extensive  commerce,  its  consumption 
annually  increasing,  and  thus  establishing  it  amongst  the 
wants,  or,  at  any  rate,  the  comforts  of  every-day  life,  it  will 
be  a  question  of  much  practical  importance,  and  one  upon 
which  this  court  should  not  desire  to  enter  prematurely,  or 
without  the  aid  of  thorough  and  exhaustive  argument.  It 
will  be  a  question,  too,  which,  so  far  as  we  are  aware,  most 
be  decided  in  the  absence  of  direct  authority  anywhere, 
and,  therefore,  to  be  solved  by  the  application  of  general 
elementary  principles  and  analogies.  For  these  reasons, 
and  the  further  one  that  its  determination  now  would  be 
extrajudicial,  not  arising  upon  the  record  before  us,  we  do 
not  mean,  at  present,  to  intimate  any  opinion  upon  it. 

The  judgment  is  reversed,  with  costs;  motion  to  quash  to 
be  overruled. 

D.  E.  Williamson^  Attorney  O^neral,  JD.  P.  Baldwin^  and 

D.  H.  Chase^  for  the  State. 
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Eatclifp  v.  Leunig  and  Others.  ^^  ^ 

Decedents'  Estates. —  CUumt. — -All  claims  against  decedents'  estates  not  ex- 
cepted by  section  62,  2  O.  &  H.  601,  if  not  filed  as  required  by  that  section, 
are  barred,  except  as  provided  by  section  l78  of  the  same  act. 

Same. — ^The  maker  of  a  promissory  note  and  the  surety  thereon  both  died,  the 
former  intestate,  the  latter  testate.  The  holder  of  the  note  filed  it  as  a 
claim  against  the  estate  of  the  maker  only,  on  final  settlement  of  which  he  ' 
received  part  payment,  this  estate  being  insolvent.  After  both  estates  had 
been  finally  settled,  the  creditor  brought  suit  against  the  devisees  of  the 
surety  for  the  balance  due  on  the  note.  The  complaint  did  not  bring  the 
case  within  section  178,  2  G.  &  II.  534. 

Eeld,  that  the  suit  was  barred. 

Held,  also,  that  the  facts  that  the  claim  was  filed  against  the  estate  of  the 
principal,  and  that  it  could  not  be  known  what  portion  of  the  note  would 
be  paid  by  that  estate  until  final  settlement  thereof,  did  not  prevent  the 
creditor  from  filing  the  claim  against  the  estate  of  the  surety  also,  at  any 
time  after  the  grant  of  letters  testamentary,  or  excuse  him  from  so 
filing  it. 

APPEAL  from  the  Posey  Circuit  Court. 

Elliott,  J.— On  the  12th  of  July,  1864,  Francis  Schenk 
borrowed  of  Ratcliff,  the  appellant,  two  hundred  dollars, 
for  which  he  gave  the  latter  a  promissory  note,  with  Henry 
Leunig  as  surety,  payable  one  year  thereafter.  Schenk 
died  in  February,  1865,  intestate,  and  Leunig  died  in  March 
of  the  same  year,  testate;  and  before  the  note  became  due, 
administration  was  duly  granted  on  the  estate  of  Schenk, 
and  lettera  testamentary  on  the  estate  of  Leunig,  by  the 
Posey  Common  Pleas.  The  appellant  filed  the  note  as  a 
claim  against  the  estate  of  Schenk,  which  was  duly  allowed 
by  the  administrator,  but  ho  did  not  file  it  against  the  estate 
of  Leunig.  Both  estates  w^ere  finally  settled  at  the  July 
term  of  the  court,  1867.  Schenk's  estate  was  insolvent, 
and  the  appellant  received  on  the  claim  $66.69,  being  the 
distributive  share  payable  on  said  note,  on  the  final  settle- 
ment of  the  estate,  leaving  the  residue  of  the  note  unpaid. 
In  September,  1867,  after  both  estates  were  finally  settled, 
the  appellant  commenced  this  suit  against  the  devisees  of 
Vol.  XXX.— 19 
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Leunig,  to  recover  the  balauce  due  on  said  note.  The  court 
sustained  a  demurrer  to  the  complaint,  which  presents  the 
only  question  in  the  case.  We  think  the  ruling  of  the 
court  was  correct.  Section  G2  of  the  act  relating  to  the 
settlement  of  decedents'  estates  (2  Q.  &  11.  501)  provides 
that  "a  succinct  statement  of  the  nature  and  amount  of 
every  claim,  whether  due  or  not,  against  the  estate  of  any 
decedent,  except  judgments  which  are  liens  upon  the  dece- 
dent's real  estate,  and  mortgages  of  his  real  or  personal 
estate,  obtained  and  executed  in  his  lifetime,  and  expenses 
of  administration,  must  be  filed  in  the  office  of  the  clerk  of 
the  proper  court  of  Common  Pleas,  within  one  year  from 
the  date  of  the  first  appointment  of  an  executor  or  admin- 
istrator therein,  and  notice  thereof;  or  no  costs  shall  be  re- 
covered therein  against  such  executor  or  administrator; 
*  *  *  and  after  the  expiration  of  one  year  from  such 
appointment  and  notice,  if  such  claim  be  not  filed  at  least 
thirty  days  before  final  settlement  of  the  estate,  it  shall  be 
barred,  except  as  hereinafter  provided  in  case  of  the  liabil- 
ities of  heirs  and  devisees." 

The  exceptions  referred  to  in  this  section  are  contained 
in  section  178  of  the  same  act  (2  G.  &  H.  534),  which  reads 
as  follows:  "The  heirs,  devisees,  and  distributees  of  a  de- 
cedent, shall  be  liable  to  the  extent  of  the  property  received 
by  them  from  such  decedent's  estate  to  any  creditor  whose 
claim  remains  unpaid,  who,  six  months  prior  to  such  final 
settlement  was  insane,  an  infant,  or  out  of  the  State;  but 
such  suit  must  be  brought  within  one  year  after  the  disa- 
bility is  removed."  This  is  the  only  statutory  provision, 
that  we  are  aware  of,  making  the  heirs,  devisees  and  dis- 
tributees of  a  decedent,  liable,  on  account  of  the  estate  re- 
ceived by  them,  for  the  debts  of  the  decedent.  In  the  case 
under  consideration  the  complaint  shows  that  the  claim  was 
not  filed  against  the  estate  of  the  decedent  Leunig,  and 
that  the  estate  was  finally  settled  before  the  commencement 
of  this  suit,  and  there  is  nothing  in  the  complaint  to  bring 
the  case  within  section  178  copied  above.    But  it  is  urged 
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in  argument  that  the  claim  was  properly  filed  against  the 
estate  of  Schenk,  as  he  was  the  principal  in  the  note,  and 
that  it  could  not  be  known  what  portion  of  it  would  be 
paid  by  that    estate  until  the  final    settlement  thereof. 
These  facts,  however,  did  not  prevent  the  appellant  from 
filing  the  claim  against  the  estate  of  Leunig  at  any  time 
after  the  grant  of  letters  testamentary,  nor  do  they  excuse 
the  appellant  from  doing  so. 
The  judgment  is  affirmed,  with  costs. 
J.  ^  H.  G.  Pitcher^  for  appellant 
jE?.  Jtf.  Spencer  and  W.  Loudon^  for  appellees. 


The  Louisville,  TSf^  Albany,  and  Chicago  Railboad  Com- 
pany V.  McAfee. 

Damages. — Railroad, — If  a  railroad  company  in  constrncting  its  road  mako  a 
ditch  along  the  side  thereof  so  as  to  carry  off  the  water  from  the  adjoining 
land  to  a  natural  channel,  it  is  not  bound  to  keep  such  ditch  open,  if  the 
flow  of  the  water  is  not  changed  injuriously  to  the  owner  of  the  land  by 
the  building  of  the  road. 

APPEAL  from  the  Tippecanoe  Civil  Circuit  Court. 

Ray,  C.  J. — Complaint  by  appellee  charging  that  he  is 
damaged  by  the  appellant,  in  this:  that  when  said  company 
constructed  its  road,  it  made  a  ditch  along  the  east  side  of 
said  road,  where  the  same  runs  through  the  lands  of  the 
appellee,  so  as  to  carry  the  water  from  the  south  line  of 
said  land  where  the  road  crosses,  to  a  point  where  the  road 
crosses  the  west  line  of  said  tract,  where  there  was  a  nat- 
ural channel,  about  the  centre  between  said  crossings;  that 
when  first  made,  said  ditch  carried  off.  the  water,  but  ap- 
pellant has  since  suffered  the  same  to  become  obstructed 
and  has  thrown  ties  and  telegraph  poles  in  said  ditch,  whereby 
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said  land  ia  overflowed.  A  demurrer  was  overruled  to  this 
complaint. 

It  will  be  observed  that  the  complaint  does  not  charge 
that  the  flow  of  water  has  been  changed  injuriously  to  the 
plainlift'by  the  building  of  the  road,  but  that  inasmuch  as 
the  defendant  has  for  days  or  years  carried  oft*  the  water 
from  his  land,  it  is  in  fault  for  not  continuing  so  to  do. 
The  demurrer  should  have  been  sustained.  We  do  not 
regard  it  as  proper  to  discuss  any  question  made  on  the 
trial,  as  no  suflicient  complaint  was  on  file. 

The  judgment  is  reversed,  with  costs. 

H.  W.  ChasCj  and  J.  A.  Wilstachy  for  appellant. 

J.  L.  Miller^  M.  JoneSj  and  S.  T,  Stallardy  for  appellee. 
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Cate  V,  Cbanob,  Executor,  and  Others. 

• 

Statutes. — CorutrucHon  of. —  Wordt  and  Phrazet. — The  definitions  of  words 
and  phrases  in  section  797  of  the  code  are  applied  onlj  in  the  constmction 
of  statutes,  and  not  of  wills  or  prirate  instruments. 

Will. — Conitruction  qf. — ^A  clause  of  a  will  was  as  follows:  "  Mj  further  will 
and  desire  is  that  my  executors  sell  all  of  my  property  not  above  named, 
and  the  proceeds,  after  paying  all  my  just  debts  and  the  above  named 
bequests,  be  divided  amongst  my  sons  A.,  B.,  C,  D.,  and  E.,  and  my  daugh- 
ters P.,  G.,  H.,  and  I." 

Heldj  that  where  the  instrument,  considered  as  a  whole,  Indicated  that  it  was 
the  intention  of  the  testator  to  dispose  of  his  entire  estate,  or  left  his  inten- 
tion in  this  regard  in  doubt,  this  clause  would  dispose  of  money  and  the 
avails  of  promissory  notes  and  other  claims  held  by  the  testator  at  his 
death,  and  real  estate  acquired  by  him  after  the  execution  of  the  wiU  aad 
owned  by  him  at  his  decease. 

Samb. — Any  construction* which  will  result  in  partial  intestacy  is  to  be 
avoided,  unless  the  language  of  the  will  compels  it. 


APPEAL  from  the  Wayne  Common  Pleas. 
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This  was  a  suit  by  Gate,  the  appellant,  against  the  execu- 
tor and  heirs  at  law  of  Joshua  Cmnor,  deceased. 

The  complaint  was  in  two  paragraphs.  It  was  averred 
in  the  first  that  the  appellant  was  entitled  to  an  equal  tenth 
of  a  large  amount  of  money  and  notes  belonging  to  the 
estate  of  said  decedent,  and  undisposed  of  by  his  will,  and 
which  had  descended  under  the  law  to  the  appellant  and 
the  appellees  in  equal  proportions;  that  said  notes  had  been 
reduced  to  monev,  and  the  'amount  was  in  the  hands  of  the 
executor,  ready  for  distribution,  and  that  the  executor  had 
refused  to  account  to  the  appellant,  &c. 

The  necond  paragraph  alleged  that  the  decedent  made  his 
last  will  and  te3ta.ment,  a  copy  of  which  was  made  part  of 
this  paragraph,  which,  after  his  death,  was  duly  proved  and 
entered  of  record;  that  at  the  time  of  making  said  will  the 
testator  was  possessed  of  money  to  the  amount  of  eleven 
thousand  dollars,  which  afterwards  he  invested  in  certain 
real  estate  described,  of  which  he  died  seized;  that  thereby 
the  testator  designed  to  revoke,  and  did  revoke,  said  will  as 
to  said  sum  of  eleven  thousand  dollars,  and  that  said  real 
estate,  under  the  circumstances,  did  not  pass  under  said 
will  to  the  legatees  there  named,  but  descended  to  the  dece- 
dent's heirs  at  law,  as  one  of  whom  appellant  claimed  parti- 
tion. 

The  appellees  filed  the  same  answer  to  both  of  these  par- 
agraphs, setting  up  the  will  made  by  the  decedent,  and 
claiming  that  according  to  its  terms  the  appellant  took  no 
part  of  the  money,  notes,  or  real  estate. 

A  demurrer  to  this  answer  was  overruled,  and  this  is 
assigned  as  error. 

•Prazer,  J. — This  case  calls  for  an  interpretation  of  a 
clause  of  the  testatoi*'8  will,  which  is  as  follows: 

"My  further  will  and  desire  is,that  my  executors  sell  all 
of  my  property  not  above  named,  and  the  proceeds,  after 
paying  all  my  just  debts  and  the  above  named  bequests,  be 
divided  amongst  my  sons  Thomas,  Stephen,  William,  Moses, 
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and  Milo,  and  TUy  daughters  Barah^  Anna,  Hannah,  and 
Amanda." 

The  appellant  was  a  grandson  of  the  testator,  and  claims 
that  the  foregoing  clause  does  not  dispose  of  money  and  the 
avails  of  promissory  notes  and  other  claims  held  by  the  tes- 
tator at  the  time  of  his  death,  and  that  in  such  assets  ho  is 
entitled  to  share.  Wo  do  not  find  ourselves  able  to  concur 
in  that  view  of  the  subject.  The  phrase  "all  my  property" 
is  exceedingly  comprehensive.  We  do  not  place  any 
reliance  upon  the  definitions  cited  from  the  statute  (2  Q.  & 
II.  336,  sec.  797),  for  these  are  applied  only  in  the  construe* 
tion  of  statutes,  and  not  of  wills  or  private  instruments. 
But  the  term  "property"  had  quite  as  broad  a  signification 
long  before  our  legislature  turned  its  attention  to  lexicog- 
raphy; and  embraced  as  well  the  right  which  one  has  to 
things  in  action  as  to  those  in  possession,  including  things 
both  real  and  personal,  promissory'  notes  and  money.  This 
is  not  controverted  by  the  appellant,  but  it  is  contended 
that  the  direction  of  the  will  to  "sell  all  my  property" 
shows  that  the  testator  used  the  word  "property"  in  a 
more  limited  sense,  inasmuch  as  it  is  not  usual  or  prudent 
to  sell  money  or  promissory  notes,  and  it  is  not  to  be  sup- 
posed that  he  meant  to  require  so  foolish  and  unusual  a 
thing;  that  it  is  only  the  proceeds  of  property  directed  to 
be  sold  which  is  disposed  of  by  the  clause,  and  consequently 
as  to  money  and  notes  the  case  is  as  if  no  will  had  been 
made. 

It  nmst  be  conceded  that  there  is  at  least  much  plausi- 
bility in  the  appellant's  argument.  But  wo  think  it  is  un- 
sound. The  only  legitimate  office  of  construction  in  the 
case  is  to  ascertain  the  testator's  intention.  Did  he  mean 
to  dispose  of  the  whole  estate  ?  That  he  did  seems  to  us  to 
be  strongly  indicated  by  the  part  of  the  will  above  set  out; 
for  it  must  bo  remembered  that  promissory  notes  and  other 
evidences  of  debt,  and  even  money,  are  capable  of  pale  and 
tmusfer.  Gold  and  silver  coin  are  now  articles  of  very  ex- 
tensive traffic,  and  notes  and  bonds,  if  they  had  long  to  ran 
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before  maturity,  might,  with  great  propriety,  be  directed  to 
be  Bold  to  avoid  delay  in  the  settlement  of  an  estate.  It 
will  be  seen,  therefore,  that  the  argument  based  upon  the  im- 
probabilty  of  an  intention  to  sell  such  property  does  not  irest 
upon  a  sure  foundation.  Nor  is  it  supported  by  authority. 
Heame  v.  Wigginton,  6  Mad.  119,  is  the  other  way,  and  much 
in  point.  There  the  language  of  the  will  was:  "All  my 
other  effects  I  will  to  James  Hearne,  to  be  sold  for  his  bene- 
fit." Money  constituted  part  of  the  estate  not  otherwise 
disposed  of.  The  Vice-Chancellob,  said,  "  It  is  uncertain,  at 
the  making  of  the  will,  what  the  testator's  property  may 
consist  of  at  his  death,  and  the  direction  to  sell  implies  only 
a  general  intention  on  the  part  of  the  testatorthathis  residu- 
ary property  shall  be  converted  or  collected  for  the  benefit  of 
his  residuary  legatee."  But  there  are  other  parts  of  the  will 
which  greatly  strengthen  the  conclusion  that  the  testator 
intended  to  dispose  of  his  whole  estate.  The  appellant 
and  the  appellees  were  the  heirs  at  law,  entitled  to  take  in 
equal  shares  any  portion  of  the  estate  not  disposed  of.  Cer- 
tain sums  of  money  or  specific  property  are  given  to  sev- 
eral of  the  appellees  absolutely.  To  the  appellant  is  given 
the  sura  of  one  hundred  dollars  when  he  arrives  at  twenty- 
one  years  of  age,  with  a  proviso  that  if  he  shall  die  before 
reaching  that  age,  then  this  sum  mentioned  shall  be  divi- 
ded amongst  the  other  heirs.  Then  follows  the  clause 
in  question.  Now,  it  is  almost  past  belief  that  the  testa- 
tor, having  provided  that  the  small  bequest  of  one  hundred 
dollars  to  the  appellant  should  lapse  in  case  the  latter  died 
during  minority,  should  yet  leave  a  large  estate  (several  thou- 
sand dollars)  to  go  to  the  appellant  absolutely  by  partial 
intestacy.  It  is  difficult  to  imagine  any  intelligent  pur- 
pose which  would  have  prompted  the  annexing  of  such 
a  condition  to  the  bequest  under  such  circum*stances. 

Any  construction  of  a  will  which  will  result  in  partial 
intestacy  is  to  be  avoided,  unless  the  language  of  the  will 
compels  it;  for  the  veiy  fact  of  making  a  will  is  strong  evi- 
dence of  the  testator's  purpose  to  dispose  of  his  whole  es- 


90    996 
199    605 


296      .      SUPREME  COURT  OP  DfDIANA. 

Bonrgette  and  Another  «.  Hubinger  and  Others. 

tate.  2  Redf.  Wills,  442.  If  thia  is  a  doubtful  case, 
therefore,  the  decision  would  be  against  the  appellant.  But 
we  are  not  prepared  to  say  that  the  language  of  the  will 
gives  rise  to  serious  doubt,  when  the  whole  instrument  is 
considered. 

It  seems  to  us  that  what  has  been  said  applies  as  well  to 
real  estate  acquired  by  the  testator  after  the  execution  of 
the  will,  as  to  money  and  promissory  notes.  We  perceive 
nothing  in  the  statute  of  wills  which  requires  the  applica- 
tion of  any  different  rule. 

The  judgment  is  affirmed,  with  costs. 

J.  B.  ^  J.  -Fl  Juliariy  for  appellant. 

W.  A.  Peeky  and  J.  P.  SiddaUy  for  appellees. 
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Common  Pleas  Court. — Juritdietion, — TitU  to  Real  Eitate, — The  common 
pleas  court  is  not  deprived  of  jurisdiction  by  reason  of  the  titlo  to  real  estate 
being  put  in  issue  in  a  cause  commenced  in  that  court,  when  it  does  not 
appear  on  the  face  of  the  complaint  that  such  question  is  involved,  and  no 
subsequent  pleading  raising  that  issue  is  verified  by  affidavit. 

Same. — Mechanic' 9  Lien, — Where  the  question  of  title  to  real  estate  is  inci- 
dentally  put  in  issue  in  the  common  pleas  in  a  case  in  which  jurisdiction  is 
ej:pressly  conferred  on  that  court,  as  in  a  suit  to  enforce  a  mechanic's  lien, 
the  jurisdiction  is  not  thereby  ousted. 

Mechakig's  Lien. — Insufficient  NbUce.-^Praetice. — ^In  an  action  to  enforce  a  me- 
chanic's lien  under  the  statute,  the  objection  that  the  notice  of  the  lien  filed 
in  the  recorder^  office  does  not  contain  a  sufficient  description  of  the  prop- 
erty against  which  the  lien  is  sought,  is  not  raised  by  demurrer  to  the  com- 
plaint, but  by  motion  to  strike  put  that  part  of  the  complaint  relating  to 
the  lien. 

Same. — Pleading, — Complaint. — The  question  of  the  indebtedness  and  of  the 
right  to  the  lien  are  properly  presented  in  the  same  paragraph  of  the  com- 
plaint. 
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Dkfobitioxb. — Par /i>4. —Where  a  party  to  a  suit  is  a  competent  witness,  his 
deposition  may  be  taken  under  the  rules  goyerning  the  taking  of  the  depo- 
sitions of  other  witnesses. 

APPEAL  from  tho  Bartholomew  Common  Pleas. 

Elliott,  J. — Three  several  suits  were  institutecl,  one  in 
favor  of  Ilubinger,  Dorsey  &  Co.,  against  Bourgette  and 
Snyder,  on  an  account  and  promissory  note.  Tho  com- 
plaint alleges  that  tho  defendants  built  and  constructed  a 
distillery  on  property  known  as  "tho  distillery  property" 
(which  is  then  described  by  metes  and  bounds),  in  Barthol- 
omew county,  and  at  their  instance  and  request  the  plain- 
tiffs furnished  and  put  up  in  said  distillery  the  machinery, 
works,  and  materials  therefor,  a  bill  of  particulars  of  which 
is  filed  with  tho  complaint,  amounting  to  §298.32,  for  a  part 
of  which,  to  wit,  $284.85,  tho  defendants,  on  tho  28th  of 
March,  18G7,  executed  to  tho  plaintiffs  their  promissory 
note,  duo  at  thirty  days ;  that  on  tho  8th  day  of  April,  1867, 
and  within  sixty  days  from  tho  time  they  completed  said 
works,  machinery,  and  materials,  the  plaintiffs  filed  in  tho 
recorder's  office  of  said  county  a  mechanic's  lien  on  said 
machinciy,  materials,  distilleiy,  and  land,  which  was  duly 
recorded;  that  said  indebtedness  is  due  and  unpaid.  A 
copy  of  tho  notice  of  tho  lien  is  also  made  part  of  the  com- 
plaint. Prayer  for  judgment  for  §350;  that  it  be  adjudged 
alien  on  said  property;  and  for  a  sale  thereof,  &c.  The 
notice  of  tho  lien  is  as  follows:  "To  all  whom  it  may  con- 
cern.— Take  notice,  that  the  undersigned  intend  to  hold  a 
lien  on  the  following  described  property,  being  part  of  the 
northwest  quarter  of  sction  3  town  8,  range  7  cast,  situate 
in  or  near  the  town  of  Burnsville,  in  Bartholomew  county, 
Indiana,  and  all  buildings,  improvements,  machinery,  and 
appurtenances  of  every  kind  thereon,  it  being  tho  distillery 
property  constructed  by  Jacob  Bourgette;  said  lien  hereby 
made  and  created  being  for  materials  furnished,  work  and 
labor  rendered,  in  and  upon  said  distillery,  at  the  request  of 
Jacob  Bourgette,  and  the  same  amounts  to  §298.30,  for 
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which  said  Bourgette  has  execnted  his  note.  This  8th  day 
of  April,  1867.    Hubinger,  Dorsey  &  Co." 

It  was  filed  and  recorded  in  the  recorder's  office  on  the 
same  day  it  bears  date. 

The  defendants  demurped  separately  to  the  complaint. 
The  demurrers  wore  overruled,  and  Snyder  then  answered 
in  three  paragrtiphs. 

1.  The  general  denial. 

2.  That  he  never  was  a  partner,  or  in  any  way  con- 
nected with  liis  co-defendant,  Jacob  B.  Bourgette,  in  the 
erection  or  construction  of  the  distillery  described  in  j)lain- 
tiftV  complaint;  that  he  never  in  any  wise  contracted  or 
agreed  in  any  way  or  manner  with  the  plaintiffs  for  the 
payment  of  any  demands  made  or  entered  into  by  his  co-de- 
fendant; that  he  never  executed  in  any  wise  the  note  sued 
on  as  described  in  the  plaintiffs'  complaint,  nor  authorized 
either  Bourgette,  the  said  co-defendant,  or  any  one  else,  to 
sign  his  name  either  to  a  note  or  any  other  contract  or 
agreement;  that  he  never  ratified,  in  any  way,  the  said  sig- 
nature, and  that  he  does  not  owe,  either  singly  or  in  con- 
nection with  his  co-defendant,  or  any  one  else,  the  amount 
of  one  cent  to  the  plaintiffs;  and  that  he  never  authorized 
any  person,  at  any  time,  to  execute  a  note  or  any  instru- 
ment to  these  plaintiffi.  This  paragraph  was  verified  by 
the  affidavit  of  Snyder. 

3.  That  he  is  the  owner,  in  fee  simple,  of  the  property 
and  lands  described  in  plaintifiid'  complaint;  says  he  never 
executed  the  note  sued  on  in  plaintiffs'  complaint;  that 
he  never  ordered  any  of  the  purchases,  and  had  no  know- 
ledge of  the  same,  and  never  ratified  the  same,  and  had  no 
knowledge  of  the  work  and  labor  set  forth  in  plaintiffs* 
complaint  being  performed;  that  said  lands  were  deeded  to 
him  long  before  the  filing  of  said  mechanic's  lien  in  the 
recorder's  office  of  the  county,  and  before  the  property  was 
purchased  from  plaintiffs;  and  he  further  says  that  when  ho 
purchased  said  property  he  had  no  knowledge  of  any  lien 
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of  plaintifis  on  said  land;  that  he  is  the  bona  fide  owner  of 
the  same,  and  that  Bourgette,  his  co-defendant,  has  no  title 
or  interest  in  the  said  land;  that  the  land  was  conveyed  to 
him  by  warranty  deed,  for  a  valuable  consideration,  on  the 
29th  (Jay  of  August,  1866;  and  that  he  never  purchased  any 
materials  from  plaintifis,  and  had  no  knowledge  of  the  same 
being  purchased,  and  never  authorized  any  one  to  purchase 
said  materials  for  him  in  any  manner  whatever;  wherefore 
he  asks  that  said  lieu  be  declared  void,  &c. 
'Bourgette  answered  in  two  paragraphs. 

1.  The  general  denial. 

2.  Admitting  that  the  plaintiifs  furnished  the  machinery, 
Ac.,  as  alleged,  and  that  he  executed  the  note  sued  on,  but 
alleges  that  at  the  time  the  machinery  was  furnished  and 
delivered  to  him,  and  a  long  time  prior  thereto,  he  was  not 
the  owner  of  the  property  sought  to  be  reached,  and  had  no 
interest  whatever  in  said  property;  that  he  conveyed  and 
sold  said  property  to  one  Adam  Snyder,  for  a  valuable 
consideration,  on  the  29th  day  of  August,  1866;  that  he 
has  now  no  title  or  interest  whatever  in  said  property,  and 
had  none  at  the  date  of  the  purcliase  of  said  materials ;  and 
that  Snyder  never  ordered  the  purchase  of  said  property, 
and  had  no  knowledge  of  the  same;  wherefore  he  pi*ays 
judgment. 

The  plaintiffs  filed  separate  replies  to  the  separate  answers 
of  Bourgette  and  Snyder;  but,  as  they  are  substantially  the 
same  to  each,  it  will  only  be  necessary  to  refer  specially  to 
that  to  the  answer  of  Snyder,  which  consists  of  four  para- 
graphs. 

The  first  is  the  general  denial. 

2.  That  said  pretended  deed  of  conveyance  was  execu- 
ted by  said  Bourgette  to  said  Snyder  as  and  for  a  security 
to  said  Snyder;  that  Snyder  was  furnishing  the  means  where- 
with said  distillery  was  to  be  constructed,  and  lent  his  name 
in  procuring  the  material  and  labor  for  the  construction  of 
the  same,  and  was  interested  therein  as  partner;  and,  to  in- 
demnify and  secure  the  said  Snyder  therein,  the  said  Bour* 
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gette  executed  said  deed  to  him ;  that  the  same  was  intended 
as  a  security  only  and  a  mortgage  as  aforesaid,  and  the  same 
is  subject  to  said  claim  of  plaintifts. 

8.  That  the  said  distillery  was  being  constructed  as  afore- 
said, aud  material  and  labor  furnished  therefor,  and  said 
Snyder,  knowing  said  facts,  stood  by  and  suftered  and  per- 
mitted said  plaintiffs  to  render  said  labor  and  furnish  said 
material,  without  objection  and  without  notifying  these 
plaintiffs  of  any  interest  he  held  in  said  property;  he  super- 
intended the  construction  of  the  same  in  all  its  parts,  arid 
started  and  run  the  said  machinery  after  the  same  was  con- 
structed, and  has  used  and  occupied  said  distillery  continually 
since  its  completion ;  that  he  knew  of  the  construction  of 
said  distillery,  and  in  no  way  claimed  the  ownership  of  said 
property;  wherefore,  &c. 

4.  The  plaintiffs  for  further  reply  say  that  said  deed  was 
made  to  said  Snyder  by  said  Bourgette  for  the  fraudulent 
purpose  of  cheating  and  delaying  said  Bourgette's  creditors; 
that  he  was  largely  indebted  and  contemplated  indebted- 
ness, and  to  cheat  and  defraud  said  creditors,  and  especially 
these  plaintiffs,  said  deed  of  conveyance  was  made  and  ex- 
ecuted; that  it  was  done  through  the  collusion  and  fraud  of 
said  Snyder  and  Bourgette,  to  defraud  said  Bourgette's 
creditors,  and  said  Snyder  paid  no  consideration  therefor; 
wherefore,  &c. 

Another  of  said  actions  was  instituted  by  Kerr,  Payne 
&  Co.  against  Bourgette  alone,  on  an  account  for  §93.24, 
for  materials  in  the  erection  of  a  distillery^  and  forming  a 
part  of  the  machinery  thereof,  furnished  by  the  plaintiffs  to  . 
Bourgette.  It  is  alleged  in  the  complaint  that,  by  the  terms 
of  the  contract,  said  sum  became  due  on  the  24th  day 
of  February,  1867;  "that  the  materials  were  used  in 
erecthig  a  distillery  on  the  following  described  premises,  to 
wit:  part  of  the  northwest  quarter  of  section  3,  town 
8,  range  7  east,  situate  in  the  town  of  Burnsville,"  in  Bar- 
tholomew county,  Indiana ;  that  said  premises  were,  at  the 
time  of  making  said  contract,  "  and  until  the  filing  of  notice 
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of  lien  hereinafter  mentioned,  the  property  of  said  defend- 
fmt;  that  on  the  25th  day  of  January,  1867,  and  after  the 
performance  of  said  contract,  within  sixty  days  after  the 
completion  of  said  distillery,  the  plaintiffs  filed  with  the 
recorder  of  said  county,  notice  of  the  lien  claimed  upon 
said  premises  for  said  indebtedness;"  specifying  the  amount 
of  the  claim,  and  the  name  of  the  defendant  as  the  person 
indebted  and  the  owner  of  .the  property;  that  the  claim  re- 
mains unpaid;  and  demands  judgment,  for  the  sale  of  the 
premises,  &c. 

The  notice  of  the  claim  and  lien,  filed  in  the  recorder's 
office  is  as  follows:  "Mr.  J.  B.  Bourgette,  take  notice 
that  I  intend  to  hold  a  lien  on  the  following  described  prop- 
erty furnished  to  yon  and  used  by  you  in  repairing  and 
building  the  distillery  located  on  the  following  described 
property,  to  wit :  part  of  the  north-west  quarter  of  section 
8,  town  8,  range  7  east,  situate  in  the  town  of  Burnsville, 
Indiana,  county  of  Bartholomew,  for  the  sum  of  ninety- 
three  and  24-100  dollars."  It  was  filed  in  the  recoi^der's  office, 
January  25th,  1867.  Attached  is  a  bill  of  particulars  of 
the  account,  the  last  item  of  which  is  dated  November 
25th,  1866. 

Bourgette  demurred  to  the  complaint.  The  demurrer 
was  overruled,  and  he  then  answered  in  two  paragraphs. 
The  first  is  a  general  denial.  The  second  admits  that  he 
purchased  the  materials  of  the  plaintifiis  as  alleged  in  the 
complaint,  but  says  that  prior  thereto,  on  the  29th  day  of 
August,  1866,  for  a  valuable  consideration  he  sold  and  con- 
veyed the  property,  on  which  a  lien  is  sought,  to  Bnyder, 
and  has  no  title  or  interest  therein,  and  prays  that  Snyder 
be  made  a  party. 

The  third  case  referred  to  is  a  suit  brought  by  Sitze 
ag^nst  Bourgette,  for  $19.91,  for  materials  furnished  in  the 
erection  of  the  distillery  on  the  property  described  in  the 
complaint  as  the  north-west  quarter  of  section  3,  town  8,  range 
7  east,  situate  in  the  county  of  Bartholomew,  and  State  of 
Indiana,  in  the  town  of  Burnsville,  belonging  to  the  de- 
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feudant,  on  which  a  lien  is  claimed.  It  is  alleged  that  no- 
tice of  a  lien  was  filed  in  the  recorder's  office,  and  recorded 
on  the  25th  day  of  January,  1867,  and  within  sixty  days 
after  the  completion  of  said  distillery.  The  notice  reads  as 
follows:  "Mr.  J.  B.  Bourgette, take  notice  that  I  intend 
to  hold  a  claim  on  the  following  described  property  fur- 
nished t6  you  and  used  by  you  in  repairing  and  building 
the  distillery  located  on  the  following  described  property, 
to  wit:  part  of  the  north-west  quarter  of  section  3,  town  8, 
range  7  east,  situate  in  the  town  of  Burnsville,  county  of 
Bartholomew,  State  of  Indiana,  for  the  sum  of  §19.91. 
November  25th.     To  piping,  §19.91.    John  Sitze." 

A  demurrer  was  filed  to  the  complaiut  by  Bourgette, 
which  was  overruled.  He  then  filed  an  answer,  which  is  in 
substance  the  same  as  that  tiled  to  the  complaint  of  Kerr, 
Payne  &  Co. 

Snyder  on  his  own  application  was  admitted  as  a  defend- 
ant to  the  two  actions  last  named,  and  filed  an  answer  in 
each,  in  which  it  is  alleged  that  he  is  the  owner  in  fee  sim- 
ple of  the  real  estate  sought  to  be  reached  by  the  plaintiffs* 
lien;  that  Jacob  B.  Bourgette,  his  co-defendant,  for  a  valu- 
able consideration,  sold  and  conveyed  to  said  Snyder,  on 
the  29th  day  of  August,  186G,  and  the  deed  was  duly  re- 
corded in  the  recorder's  office  of  the  county,  before  the 
time  said  materials  were  furnished  or  contracted  for;  and 
lonar  before  said  lien  w^as  filed  in  the  rccorders's  office  he 
was  the  owner  as  above  set  forth ;  that  said  Snyder  had 
no  knowledge  of  the  purchase  of  said  materials  set  forth  in 
plaintiffs'  complaint,  and  never  consented  to  the  purchase 
of  any  material  for  said  buildings;  and  that  his  co-defend- 
ant had  no  title  or  interest  in  any  of  the  said  lands  and 
buildings  whatever ;  wherefore,  &c. 

-  Replies  were  then  filed  to  the  answers  of  both  defendants 
in  each  of  the  last  named  actions,  putting  them  at  issue. 
One  of  the  paragraphs  in  reply  to  the  answer  of  Snyder  in 
each  case  alleged  that  the  conveyance  of  the  property  by 
Bourgette  to  Snyder  referred  to  in  his  answers  was  made 
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wit  :<>ut  any  consideration,  and  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  the  creditors  of  Bonrgette, 
and  was  therefore  null  and  void. 

The  several  cases,  by  order  of  the  court,  were  then  con- 
solidated for  trial,  and  were  submitted  to  the  court,  a  jury 
being  waived.  The  court  found  for  the  defendant  Snyder, 
on  his  answer  denying  the  execution  of  the  note  in  favor 
of  Ilubinger,  Dorsey  &  Co.;  that  the  several  claims  were 
due  from  Bourgetto  to  the  several  plaintiffs,  as  alleged  in 
their  complaints;  that  said  several  sums  were  liens  on  the 
real  estate  in  controversy;  and  that  the  conveyance  thereof 
from  Bourgetto  to  Snyder  was  fraudulent  and  void  as  to  the 
plaintiffs. 

Motion  for  a  new  trial  in  each  of  the  original  cases  was 
made  by  Snyder  and  overruled,  and  judgments  in  accord- 
ance with  tho  finding.  Separate  errors  are  assigned,  but 
most  of  them  present  tho  same  question  in  each  case. 

1.  The  first  point  raised  by  the  appellants  for  a  reversal 
of  the  judgment  is,  that  the  answer  of  Snyder  and  tho 
issues  made  thereon  put  in  issue  the  title  to  real  estate, 
which  deprived  the  court  of  common  pleas  of  further  juris- 
diction of  the  cause,  and  the  case  should  have  been  certified 
to  the  circuit  court. 

Section  11  of  the  common  pleas  act  (2  G.  &  11.  22)  pro- 
vides that,  "in  all  civil  cases,  except  for  slander,  libel, 
breach  of  marriage  contract,  and  when  the  title  to  real  estate 
shall  bo  put  in  issue  as  hereinafter  provided,  the  court  of 
common  jjleas  shall  have  concurrent  jurisdiction  with  the 
circuit  court,"  &c.,  and  then  provides  that  "when  it  appears 
upon  the  face  of  the  complaint  or  by  other  legitimate 
pleadings  verified  by  affidavit,  that  the  title  to  real  estate 
is  in  issue  in  the  common  pleas  court  of  any  county,"  tho 
cause  shall  be  transferred  to  the  circuit  court.  Ilcre  it 
did  not  appear  on  the  face  of  the  complaint  that  the  title  to 
real  estate  was  in  issue;  nor  were  any  of  the  subsequent 
pleadings  raising  such  an  issue  verified  by  afiidavit  and 
hence  the  case  was  not  brought  within  the  exception  stated 
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in  the  statute.  Besides,  the  651st  section  of  the  code  (2  G. 
k  n.  800)  expressly  gives  the  court  of  common  pleas  con- 
current jurisdiction  with  the  circuit  court  in  cases  to 
enforce  mechanics'  liens,  and  it  is  settled  by  numerous 
decisions  of  this  court  that  where  the  question  of  title  to 
real  estate  is  incidentally  put  in  issue  in  a  case  in  which 
jurisdiction  is  expressly  conferred  on  the  court  of  common 
pleas,  its  jurisdiction  is  not  thereby  ousted.  Holliday  v. 
Spencer,  7  Ind.  632;  To7i€r  v.  Mitchell,  13  Ind.  530;  Flerrir 
ing  V.  Potter,  14  Ind.  486;  Vaughn  v.  Stuzaker,  16  Ind. 
838. 

2.  Overruling  the  demurrers  to  the  several  complaints  is 
the  next  question  urged  for  a  reversal.  The  objection  made 
is,  that  the  notices  of  the  liens  filed  in  the  recorder's  office 
were  void  for  want  of  a  sufficient  description  of  the  prop- 
erty. This  question  is  not  properly  raised  by  the  demur- 
rers. The  complaints  are  good  as  causes  of  action,  entitling 
the  plaintift's,  at  least,  to  personal  judgments;  and  hence  the 
demurrera  were  properly  overruled.  The  question  of  the 
sufficiency  of  the  notices  might  have  been  raised  by  amo- 
tion to  strike  out  that  part  of  the  complaint  relating  to  the 
lien,  as  in  Howell  v.  Zerbee,  26  Ind.  214. 

3.  There  was  no  error  in  refusing  to  require  the  plaintiffs 
to  divide  their  complaints  into  two  paragraphs.  The  suits 
were  brought  under  the  statute  in  relation  to  mechanics' 
leins,  and  the  question  of  iudebtedness  and  the  right  to  the 
lien  were  properly  presented  in  the  same  paragraph. 

4.  The  objection  urged  to  the  deposition  of  Hubinger, 
one  of  the  plaintifis,  was  settled  adversely  to  the  appellants, 
in  Abshire  v.  Mather,  27  Ind.  381. 

5.  The  refusal  of  the  court  to  grant  a  new  trial  is  one  of 
the  errors  assigned.  One  of  the  reasons  filed  for  a  new  trial 
was,  that  the  finding  of  the  court  is  contrary  to  the  evidence. 
The  objection  urged,  in  argument,  to  the  evidence  is,  that  it 
does  not  sustain  the  finding  that  the  deed  from  Bourgette 
to  Snyder  was  fraudulent  and  void  as  to  the  plaintifiTs. 

We  have  given  to  the  evidence  an  attentive  examination^ 


NOVEMBER  TERM,  1868.  805 

Arnold  and  Others  «.  Arnold. 

and  while  it  does  not  seem  to  us  to  show,  very  conclusively 
that  Snyder  bought  the  property  with  the  fraudulent  pur- 
pose charged  to  him,  yet,  viewing  it  without  those  import- 
ant tests  of  truth,  the  opportunity  of  seeing  the  witnesses, 
hearing  them  testify,  and  observing  their  conduct  and  ap- 
pearance on  the  witness  stand,  which  were  afforded  to  the 
judge  who  tried  the  case  in  the  court  below,  we  think  it 
still  shows  too  many  indications  of  a  fraudulent' purpose  on 
the  part  of  Snyder  to  justify  us  in  saying  that  it  does  not 
sustain  the  finding. 

Several  other  errors  are  assigned,  but  as  they  are  not  no- 
ticed or  discussed  by  appellants'  counsel,  we  have  not  exam- 
ined them. 

The  judgment  is  affirmed,  with  costs. 

W.  ^  W.  W.  Herod  and  J.  U.  Kerr^  for  appellants. 

it  Hilly  O.  W,  Richardson^  and  JP.  T.  Hordy  for  appellees. 


Arnold  and  Others  v.  Abnolb. 
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CoiTYETANOB  TO  HusBAKD  AND  WiFB. — Common  Law. — ^At  common  law,  if  a         |l»_6^ 

conveyance  of  real  estate  is  made  to  a  man  and  his  wife,  they  are  not  joint  ^40  426 

tenants  op  tenants  in  common,  but  both  are  seized  of  the  entirety,  per  tout,  *^^  ^^ 

and  noi  per  my.     Neither  can  dispose  of  any  part  of  the  estate  without  the 

assent  of  the  other,  but  the  whole  must  remain  to  the  surviyor. 

Same. — Statute. — Such  was  the  law  under  the  act  of  January  2d,  1818  (Rev. 

Stat.  1838,  398),  and  such  is  the  law  under  the  statutes  of  1852  (1  G.  &  H. 

259,  sees.  7,  8). 

APPEAL  from  the  Hendricks  Common  Pleas. 

Ray,  C.  J. — The  appellants  filed  a  petition  for  partition, 

alleging  that  one  William  Arnold  died,  intestate,  in  the 

year  1867,  seized  of  an  estate  in  fee  simple  in  certain  lands; 

that  he  left  surviving  him,  as  his  only  heirs,  his  widow,  the 

Vol.  XXX— 20 
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appellee,  and  the  appellants,  the  children  of  the  marriage; 
and  praying  partition  of  tho  lands. 

The  appellee  answei'ed,  admitting  the  facts  stated,  except 
astooneof  the  tracts  of  land  mentioned  in  the  petition,  which 
she  claimed  washer  exclusive  property.  Tlie  answer  alleged 
that  the  tract  in  question  was  conveyed  to  herself  and 
husband  after  their  marriage,  to  wit,  on  tho  11th  day  of 
December,  1838,  by  tho  mother  of  the  appellee,  and  she 
claimed  to  hold  said  land  as  survivor,  in  fee  simple.  A 
demurrer  was  overruled  to  this  j)aragraph.  In  Davis  v. 
Clar/cy  26  Ind.  424,  this  question  was  settled  in  favor  of  the 
rulingof  the  court  below.  It  was  there  held,  that  at  com- 
mon law,  if  an  estate  is  granted,  as  in  this  case,  to  a  man 
and  his  wife,  they  are  neither  properly  joint  tenants  nor 
tenants  in  common;  for  husband  and  wife  being  considered 
one  person  in  law,  they  cannot  take  the  estate  by  moieties. 
Both  are  seized  of  the  entirety,  per  tauty  and  not  per  my. 
Neither  can  dispose  of  any  part  of  the  estate  without  the 
assent  of  the  other;  but  the  whole  must  remain  to  the  sur- 
vivor. Such  was  the  law  in  force  at  the  date  of  the  con- 
veyance in  this  case.  Act  of  January  2d,  1818,  declaring 
what  laws  shall  he  in  force  (Rev.  Stat.  1838,  p.  398).  The  law 
was  the  same  at  the  time  of  tho  death  of  the  husband.  1  G. 
&  H.  259,  sees.  7,  8. 

The  judgment  is  affirmed,  with  costs. 

S.  T,  Hadley^  for  appellants. 

C.  Foley y  for  appellee. 


Kebslino  v.  Truitt  and  Others. 

Documentary  Evidsn'ce. — Authentication, — ^A  tract  book  kept  iii  a  recorder's 
ofiEice,  admitted  in  cridenccy  had  the  following  heading:  "  List  of  lands  sold 
in  that  part  of  Delaware  coontj  lying  in  tho  Indianapolis  district,  from  the 
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first  Bale  up  to  the  l8t  of  January,  1841 ; "  and  the  following  certificate  of 
authentication  was  attached  thereto :  "  Auditor's  Office,  Indianapolis,  April 
27th,  1841,  I,  Morris  Morris,  Auditor  of  Public  Accounts,  do  hereby  certify 
that  the  foregoing  list  of  lands  is  correctly  transcribed  from  the  tract  book 
on  file  in  my  office.    M.  Morris,  a.  p.  a." 

Beld^  that  thu  was  a  sufficient  authentication  under  the  act  of  March  6th,  1861, 
2  G.  &  H.  181,  sec.  1. 

County  Surveyor. — Fractional  Sections. — Survey  by  county  surveyor  to 
establish  the  corners  between  the  south  half  of  the  north-east  quarter  of  a 
fhictionnl  section,  entered  December  Ist,  1832,  and  the  north  half  of  said 

,  quarter,  entered  September  13th,  1833,  the  former  described  on  the  tract 
book  as  80  acres,  the  latter  as  77.69  acres. 

Eeldj  that  the  comers  should  have  been  so  established  as  to  make  the  interior 
half  quarter  twenty  chains  wide. 

APPEAL  from  the  Dfilaware  Circuit  Court. 

Gregohy,  J. — This  was  an  appeal  from  the  county  Bur- 
vevor  to  the  court  below,  under  section  8  of  the  act  of 
June  17th,  1852,  1  G.  &  H.  696.  Keesling  was  the  owner 
of  the  south  half  of  the  north-east  quarter  of  section  one, 
in  township  nineteen,  range  ten  east,  entered,  December 
1st,  1882.  One  Nepthalim  Ross  was  the  owner  of  the  north 
half  of  the  same  quarter,  entered  by  one  John  W.  Rhodes, 
September  13th,  18S3.  The  south  half  is  described  on  the 
tract  book  as  containing  80  acres,  and  the  north  half  as  con- 
taining 77.69  acres.  The  object  of  the  survey  was  to  estab- 
lish the  corners  between  the  two  half  quarters. 

The  finding  was  against  the  appellant.  Motion  for  a  new 
trial  was  overruled;  and  final  judgment.  The  first  objec- 
tion taken  is,  that  the  court  below  erred  in  admitting  in 
evidence  the  tract  book  kept  in  the  recorder's  office  of 
Delaware  county.  The  heading  of  the  book  was  as  follows: 
"List  of  lands  sold  in  that  part  of  Delaware  county  lying 
in  the  Indianapolis  District,  from  the  first  sale  up  to  the 
first  of  January,  1841." 

The  following  certificate  of  authentication  was  attached 
thereto: 

"Auditors's  Office, 

"Indianapolis,  April  27tb,  1841. 
*^I,  Morris  Monis,  Auditor  of  Public  Accounts,  do  hereby 
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certify,  that  the  foregoing  list  of  lauds  is  correctly  trans- 
cribed from  the  Tract  Book  on  file  in  my  ofiice. 

M.  Morris,  A.  P.  A," 

This  was  a  sufficient  aiithcntication  under  the  act  of 
March  6th,  1861.     2  G.  &  H.  181,  sec.  1. 

The  survey  was  made  on  the  principle  of  dividing  the 
quarter  section  into  two  equal  parts.    This  was  wrong. 

The  act  of  Congress  of  April  24th,  1820,  provides  that 
'' fractional  sections,  containing  one  hundred  and  sixty  acres, 
or  upwards,  shall  in  like  manner,  as  nearly  as  practicable,  be 
subdivided  into  half-quarter  sections,  under  such  rules  and 
regulations  as  may  be  prescribed  by  the  Secretary  of  the 
Treasury.    Dnnlop's  Laws  of  the  United  States,  p.  616. 

The  instructions  of  the  Secretary  of  the  Treasury  under 
this  act,  contain  the  following :  "  The  lots  in  the  extreme 
northern  and  western  tiers  of  quarter  sections,  containing 
cither  more  or  less  than  the  regular  quantity,  are  always  to 
be  numbered  as  per  example:  Interior  lots  in  such  extreme 
tiers  are  to  be  twenty  chains  wide,  and  the  excess  or  defi- 
ciency of  measurement  is  always  to  be  thrown  on  the  exte- 
rior lots;  elsewhere  the  assumed  sub-divisional  corner  will 
always  be  a  point  equi-distant  from  the  established  comers.'' 
Manual  of  Surveying  Instructions,  p.  26. 

The  survey  was  made  on  a  wrong  principle,  and  the  court 
below  erred  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  grant  a  new  trial,  and  for  far- 
ther proceedings. 

W.  Marchy  for  appellant. 

C.  E.  Shipley f  and  A.  KUgcre^  for  appellees. 
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Piper  and  Others  v.  Rhodes  and  Others. 

Gravel  Roads. — Articles  of  Association. — Name. — Tho  orticlcs  of  association 

of  a  proposed  (^avcl  road  company,^ which  it  was  attempted  to  organize 

under  the  act  of  May  12th,  1852,  set  forth  no  name  for  the  corporation. 

The  words  "  Fairvicw  Turnpike"  were  placed  ajt  the  head  of  the  articles. 
Heldy  that  this  was  not  a  compliance  with  tho  statute  (1  G.  &  IT.  474,  sec.  1) 

requiring  the  name  assumed  to  be  set  forth,  without  which  there  can  be  no 

corporation. 
Same. — Assessments. — An  order  of  the  board  ofcounty  commissioners  appointing 

assessors  to  make  an  assessment  under  the  act  of  March  llth,  1867,  for  such 

pretended  corporation,  was  a  nullity. 
Samk. — Estoppel. — Tho  owners  of  land  proposed  to  be  assessed,  not   being 

shareholders,  and  not  havinj  contracted  with  the  company  as  a  corporatipn, 

were  not  estopped,  in  a  suit  to  eigoin  the  collection  of  an  assessment,  fVom 

denying  tho  corporate  existence  of  the  company. 
Same. — Pcymcnt  cf  Cubserlptlons. — Directors. — Under  the  act  of  May  12, 1852, 

it  is  the  province  of  the  directors,  and  not  of  the  stockholders,  to  require 

payment  from  subscribers  to  tho  capital  stock. 

APPEAL  from  tho  Fayette  Circuit  Court. 

GnnaorwY,  J. — Tliis  was  a  proceeding  to  enjoin  tho  collec- 
tion of  an  assessment  for  tho  construction  of  a  gravel  road, 
made  under  the  act  of  March  llth,  1807.  There  was  an 
attempt  to  organize  the  company  under  the  act  of  May 
12th,  1852.  That  statute  provides  "that  any  number  of 
persons  may  form  themselves  into  a  corporation  for  the 
purpose  of  constructing  or  owning  plank,  macadamized, 
gravel,  clay  and  duij  roads,  by  complying  with  the  follow- 
ing requirements:  They  shall  unite  in  articles  of  associa- 
tion, setting  forth  the  name  which  they  assume,  the  line  of 
the  route,  and  the  place  to  and  from  which  it  is  proposed 
to  construct  the  road,  the  amount  of  capital  stock,  and  the 
number  of  shares  into  which  it  is  divided,  the  names  and 
places  of  residence  of  the  subscribers,  and  the  amount  of 
stock  taken  by  each,  shall  be  subscribed  to  said  articles  of 
association."    1  G.  &  H.  474,  sec.  1. 

The  following  is  a  copy  of  the  articles  of  association  : 

"Pairview  Turnpike. 
"Fairview,  Fayette  county,  Indiana,  March  8th,  18G5. 

"  We,  the  undersigned,  agree  to  pay  the  several  sums  an- 
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nexed  to  our  names,  for  the  purpose  of  constructing  a  gravel 
turnpike  road  in  conjunction  with  the  Fairview  and  Con- 
nereville  Turnpike  Koad;  commencing  at  the  line  between 
Hush  and  Fayette,  in  the  village  of  Fairview,  running  on  tlie 
section  line  east,  three  miles,  to  the  end  of  the  aforesaid  Fair- 
view  and  Connersville  pike;  the  amount  of  capital  stock 
forty-five  hundred  dollars,  to  be  divided  into  ninety  shares 
of  fifty  dollars  each ;  payments  to  be  made  as  the  stock- 
holders may  agree  when  they  meet  to  elect  directors.'* 
Signed  with  the  names  of  the  stockholders,  the  amount  of 
stock  for  which  each  subscribed,  with  the  residence  of 
each. 

The  defect  in  the  articles  of  association  is  the  omission  of 
the  corporate  name.  It  is  claimed  that  the  heading,  "Fair- 
view  Turnpike,"  is  a  sufiicient  compliance  with  the  require- 
ment of  the  statute  in  this  respect.  We  think  otherwise. 
It  does  not  profess  to  be  the  name  of  the  company. 

The  plaintifis  are  not  shareholders,  but  are  the  ownera  of 
land  within  one  and  one  half  miles  of  the  line  and  termi- 
nus of  the  road. 

The  last  clause  of  the  articles  of  association  tends  strong- 
ly to  show  that  it  was  not  the  intention  to  become  a  cor- 
porate body  to  be  governed  by  the  act  of  May  12th,  1852; 
for  by  section  11  of  that  act  it  is  the  province  of  the  direc- 
tors to  require  payment  from  subscriber  to  the  capital 
stock. 

It  is  claimed  that  the  order  of  the  board  of  commission- 
ers appointing  the  assessors,  not  appealed  from,  is  conclusive 
.  on  the  complainants.     There  must  bb  a  corporation  to  au- 
thorize the  collection  of  assessments.  Without  tl lis  prerequi- 
site the  order  of  the  commissioners  is  a  nullity. 

The  appellants  never  contracted  with  the  company  as  a 
corporation,  nor  were  they  connected  with  the  attempted 
organization  in  any  way  to  estop  them  from  denying  its  ex- 
istence. See  Williams  v.  The  Franklin  Township  Academical 
Association^  26  Ind.  310. 
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The  court  erred  in  sustaining  the  demurrer  to  the  amen^ 
ded  complaint. 

The  judgment  is  reversed,  with  costs;  cause  remanded, 
with  directions  to  overrule  the  demurrer  to  the  amended 
complaint,  and  for  further  proceedings. 

J.  H.  Melleit  and  M.  E.  Forkner^  for  appellants. 

B.  F.  (Xaypool  and  J.  C.  Mcintosh^  for  appellees. 


Jones  and  Others  v.  Theiss  and  Others. 

BoABO  OF  CouNTT  GoMMissiONsns. — Appeal  from. — Turnpikes. — Application  to 
the  board  of  county  commissioners  for  permission  to  organize  an  association 
and  construct  a  gravel  road,  under  the  act  of  1865  (Reg.  Sess.  p.  90).  A 
paper  called  a  defense  was  filed  bj  persons  alleged  therein  to  be  owners  of 
land  which  would  be  subject  to  be  taxed  for  the  construction  of  the  pro- 
posed road,  urging  objections  to  the  application.  The  application  was 
granted.  Appeal  to  the  circuit  court,  where,  on  motion  of  the  appellees,  the 
appeal  was  dismissed. 

Heldy  that  an  appeal  might  have  been  taken  under  section  31,  1  G.  &  II.  253, 
by  filing  with  the  county  auditor  an  affidavit  as  required  by  that  section ; 
but, 

Held,  also,  that  as  it  did  not  appear  that  any  such  affidavit  was  filed,  or  that 
the  persons  taking  the  appeal  were,  in  a  legal  sense  parties  to  the  pro- 
ceedings before  the  commissioners,  the  appeal  was  properly  dismissed. 

Qutrt/f  whether  the  comnlissioners  might  admit  persons  having  an  interest  in 
the  subject  of  the  application  to  make  themselves  parties  defendants,  upon 
proper  petition  verified  by  affidavit. 

APPEAL  from  the  Fayette  Circuit  Court. 

Elliott,  J. — Theiss  and  othei's,  the  appellees,  filed  writ- 
ten petitions  to  the  several  boards  of  commissioners  of  the 
counties  of  Wayne,  Union,  and  Fayette  for  permission  to 
organize  an  association  and  construct  a  gravel  road,  under 
the  provisions  of  the  act  of  18G5,  commencing  at  the  north 
east  corner  of  section  11,  township  15,  range  13;  thence,  on 
the  section  line,  south  three  miles,  in  Wayne  county;  thence 
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on  the  county  line  between  the  counties  of  Wayne  and 
Union,  one  mile,  to  section  26;  thence  on  the  county  line 
between  the  counties  of  Union  and  Fayette,  to  the  Benton- 
ville  and  Milton  pike,  being  the  termination  of  said  pro* 
posed  road,  &c.  The  permission  prayed  .was  granted  by 
the  boards  of  commissioners  of  Wayne  and  Union  counties. 
When  the  application  came  up  for  hearing  before  the  board 
of  commissioners  of  Fayette  county,  Jones  and  others 
appeared  before  the  commissioners  and  filed  a  paper  called 
a  defense,  in  which  several  objections  were  urged  to  the 
application ;  among  others,  that  the  proposed  road  was  not 
of  public  utility.  It  was  also  alleged  that  the  appellanta 
were  the  owners  of  land  within  three-fourths  of  a  mile  of 
the  proposed  road,  which  would  bo  subject  to  be  taxed  for 
the  construction  thereof  should  the  permission  be  granted. 
The  record  states  that  "the  board,  having  examined  the 
premises,  overruled  said  defense  to  said  application." 

Tlie  board  of  commissioners  also  found  that  the  pro- 
posed road  would  be  of  public  utility,  and  granted  the 
prayer  of  the  petition.  The  appellants  thereupon  appealed 
to  the  circuit  court. 

The  appellees  appeared  in  the  circuit  court  and  moved  to 
dismiss  the  appeal  for  want  of  jurisdiction  in  said  court,  and 
also  because  no  appeal  lies  from  theaction  of  the  commission- 
ers in  such  cases.  The  motion  was  sustained  and  the 
appeal  dismissed,  to  which  the  appellants  excepted.  This 
ruling  is  assigned  for  error. 

The  statute  under  which  these  proceedings  were  had 
do(!s  not  require  any  notice  of  the  application,  nor  does  it 
contain  any  provision  for  a  defense  or  other  adversary  pro- 
ceedings, nor  for  an  appeal  from  the  decision  of  the  board 
of  commissioners. 

Whether  the  commissioners  would  be  authorized  to 
admit  persons  having  an  interest  in  the  subject  of  the  ap- 
plication to  make  themselves  parties  defendants,  upon  a 
proper  petition  verified  by  afiidavit,  we  do  not  determine, 
as  the  record  before  us  does  not  present  such  a  state  of  facts. 
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We  think,  however,  that  the  appellants  might  have 
appealed  from  the  decision  of  the  board  of  commissioners 
under  section  31, 1  G.  &  H.  253,  by  filing  with  the  county 
auditor  an  affidavit  as  required  by  that  section.  But,  as  it 
does  not  appear  that  the  appellants  were,  in  a  legal  sense, 
parties  to  the  proceedings  before  the  commissioners,  nor 
that  any  such  affidavit  was  filed,  the  circuit  court  did  right 
in  dismissing  the  appeal. 

The  judgment  is  affirmed,  with  costs. 

J.  B.  ^  J.  F.  Juliarty  for  appellants. 

B.  F.  Claypooly  for  appellees. 


Reed's  Administrator  v.  Reed. 

WuL. — TrutL — Bequest  by  J.,  "that  my  son  S.  shall  receive  of  my  estate 
the  sum  of  $200,  to  be  paid  him  at  the  .death  of  my  wife,  provided  my  wife 
shall  outlive  me;  which  said  $200  it  is  my 'wish  my  son  S.  shall  add  to  the 
advancement  he  may  make  to  his  son  R.,  when  R.  comes  of  age." 

Beldf  that  the  bequest  created  a  trust  in  favor  of  R.,  and  that  the  legacy, 
received  by  S.,  on  the  death  of  J.'s  wife,  from  the  executor  of  J.,  was  to  go 
to  R.,  on  his  arriving  at  majority,  whether  his  father  made  any  advance- 
ment to  him  or  not. 

DscEDBNTS*  Estates. —  Witness. — On  the  trial  of  a  claim  against  a  decedent's 
estate  for  the  amount  of  a  legacy  received  by  the  decedent  in  his  lifetime, 
in  trust  for  the  claimant,  the  plaintiff  is  not  a  competent  witness,  unless 
called  by  the  adverse  party  or  by  the  court. 

APPEAL  from  the  Fountain  Common  Pleas. 

Gregory,  J. — Sampson  S.  Reed  filed  a  claim  agaiust  the 
estate  of  Stephen  Reed  in  the  clerk's  office  of  the  court  be- 
low, on  the  28th  of  August,  1867.  The  claim  was  not 
admitted  by  the  administrator,  and  was  therefore  trans- 
ferred to  the  issue  docket,  at  the  January  term,  1868. 

The  plaintiif  filed  an  amended  complaint,  in  which  it  is 
averred  that,  by  virtue  of  the  last  will  and  testament  of 
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James  Reed,  deceased,  there  was  bequeathed  to  the  plain- 
tift*  two  hundred  dollars,  to  be  paid  by  the  executor  to  Ste- 
phen Reed,  upon  the  death  of  Sabina  Reed,  the  wife  of  the 
testator,  who,  by  the  terms  of  the  will,  was  to  pay  the 
same  to  the  plaintift'.  A  copy  of  the  will  is  made  a  part  of 
the  complaint,  containing,  among  other  things,  the  follow- 
ing bequest:  "Fourthly,  it  is  my  will  that  my  son  Stephen 
shall  receive,  of  my  estate  the  sum  of  two  hundred  dol- 
lars, to  bo  paid  him  at  the  death  of  my  wife,  provided  my 
wife  shall  outlive  me;  which  said  two  hundred  dollars  it  is 
my  wish  my  son  Stephen  shall  add  to  the  advancement  he 
may  make  his  son  Sampson  S.  Reed,  when  Sampson  comes 
of  age."  The  complaint  further  avers,  that  in  1853,  and 
after  the  death  of  Sabina,  the  executor  paid  over  the  two 
hundred  dollars  to  Stephen  Reed,  who  during  his  lifetime 
failed  and  refused  to  pay  it  to  the  plaintiif^  although 
demanded  of  him  within  six  years  before  his  death;  nor  has 
his  administrator  paid  it,  or  any  part  thereof,  since  the 
death  of  the  intestate." 

The  will  bears  date  23d  of  September,  1834,  and  was  pro- 
bated in  Kentucky,  in  August,  1835. 

The  defendant  demurred  to  the  complaint,  which  was 
overruled,  and  he  excepted. 

The  defendant  answered :  1.  The  general  denial.  2.  That 
the  cause  of  action  did  not  accrue  within  sixyears  before  the 
commencement  of  the  action  or  within  six  3'ear3  before 
the  death  of  the  intestate,  Stephen  Reed.  3.  That  the  cause 
of  action  did  not  accrue  within  fifteen  years  before  the 
commencement  of  this  suit.  4.  Payment.  5.  That  after 
the  plaintili*  ariHved  at  twenty-one  years  of  age  the  said 
Stephen  Reed  made  advancements  to  his  son  Sampson,  in 
money,  property,  and  use  of  farm,  use  of  saw  mill,  and  timber 
from  farm,  to  the  full  amount  of  the  two  hundred  dollars. 

The  plaintiff  replied:  1.  The  general  denial.  2.  That  the 
intestate  did,  within  six  years  prior  to  bis  death,  acknowl- 
edge his  indebtedness  and  promise  to  pay  the  same.  8. 
That  the  cause  of  action  did  accrue  within  fifteen  years. 


NOVEMBER  TERM,  1868.  816 

Reed*8  Administrator  i^.  Reed. 

Trial  by  the  court;  finding  for  the  plaintiff;  motion  for  a 
new  trial  overruled.  The  evidence  is  made  a  part  of  the 
record.  Tho  will  was  put  in  evidence.  The  executor  tes- 
tified that  he  paid  the  two  hundred  dollars  to  Stephen  Reed 
in  1852  or  fall  of  1854.  Sampson  S.  Reed  offered  himself 
as  a  witness  on  his  own  behalf.  Tho  defendant  objected, 
but  tho  court  allowed  him  to  testify.  Tho  defendant 
excepted,  and  this  is  one  of  the  causes  assigped  for  a  new 
trial.  Ho  testified  that  his  father  told  him  that  he  got  the 
two  hundred  dollars  in  1852  or  1853;  that  by  the  terms  of 
the  will  it  was  not  to  be  paid  to  him,  the  plaintiff,  until  his, 
the  father's,  death ;  that  then  the  plaintiff  would  receive  it 
out  of  his,  the  father's,  estate;  that  he,  plaintiff,  was  led  by 
this  to  believe  that  he  could  not  receive  it  until  after  his 
father's  death;  that  his  father,  in  his  lifetime,  did  not  make 
any  advancement  whatever  to  him. 

William  Reed,  brother  of  the  plaintiff,  testified  that  Ste- 
phen Reed  had  admitted  to  him  that  he  had  received  the 
two  huudred  dollars  specified  in  the  will,  and  that  it  was 
not  to  be  paid  to  Sampson,  tho  plaintiff,  until  after  his,  the 
father's,  death ;  and  then  he  was  to  have  it  out  of  his  estate* 
It  was  in  evidence  that  the  plaintiff  was  forty-two  years  o£ 
ago  at  the  time  of  the  trial. 

It  is  claimed  that  the  bequest  created  no  trust  in  favor  of 
the  appellee,  and  therefore  the  complaint  was  bad  on 
demurrer,  and  this  presents  the  first  question  in  tho  case. 

In  Ford  v.  Fowlery  3  Beav.  146,  a  bequest  to  a  daughter, 
A.,  the  wife  of  B.,  of  10,000^.,  payable  six  months  after  the 
testator's  decease,  with  the  folio vviug  words  added:  "I 
recommend  to  my  said  daughter  and  her  said  husband,  that 
they  do  forthwith  settle  and  assure  the  saidsumof  10,OOOZ., 
together,  also,  with  such  sum  of  money  of  his  own  as  the 
said  B.  shall  choose,  for  the  benefit  of  my  said  daughter  A. 
and  her  children,"  was  held  to  be  a  trust  for  tho  children 
after  the  decease  of  A.,  so  that  the  legacy  did  not  lapse  by 
the  death  of  A.  in  the  testator's  lifetime. 

In  M*dim  v.  Keigldeyj  2  Ves.  333,  the  Master  of  the 
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Bolls  stated  the  general  rale  on  this  subject  thus:  "Wher- 
ever any  person  gives  property,  and  points  out  the  object, 
the  property,  and  the  way  in  which  it  shall  go,  that  does 
create  a  trust,  unless  he  shows  clearly,  that  his  desire 
expressed  is  to  be  controlled  by  the  party;  and  that  ho  shall 
have  an  option  to  defeat  it."  * 

It  is  claimed  in  the  case  at  bar  that  it  waB  not  tho  in- 
tention of  the  testator  that  the  two  hundred  dollars  should 
go  to  the  grandson  absolutely,  on  his  arriving  at  the  age  of 
twenty-one  years,  but  that  it  was  only  to  go  to  him  in  case 
his  father  made  advances  to  him. 

In  Ford  v.  Fowler ^  supra^  the  Master  of  the  Rolls  says :  "  It 
was  argued  that  the  subject  was  uncerta.in,  because  the  tes- 
tator recommended  that,  besides  the  10,000 1,  of  his  own, 
something  of  the  husband's  to  be  settled  also;  but  there  being 
certainty  as  to  that  which  was  in  the  testator's  power,  the 
trust  as  to  this  does  not  fail  because  the  testator  expressed 
a  wish  as  to  something  over  which  he  had  no  power.  His 
wish  or  recommendation  that  the  husband  should  settle 
something  of  his  own  is  perfectly  consistent  with  his  wish 
or  recommendation  that  tho  whole  of  the  10,000  L  should  be 
settled,  whether  the  husband  settled  anything  or  not." 

So  in  the  case  under  consideration,  it  is  equally  clear  that 
the  wish  of  the  testator  that  the  two  hundred  dollars  should 
go  to  the  grandson  on  his  coming  of  age  was  consistent 
with  the  wish  that  it  should  be  added  to  such  sums  as  the 
father  might  elect  to  advance  to  his  son. 

The  court  below  committed  no  error  in  overruling  the 
demurrer  to  the  complaint. 

The  appellee  was  not  a  competent  witness  unless  called 
by  the  adverse  party,  or  the  court  trying  the  case.  See 
Malady  v.  McEnary,  80  Ind.  278. 

It  is  argued  that  this  was  a  harmless  error;  that  other 
witnesses  testified  to  the  same  facts.  The  evidence  was 
material,  and  we  cannot  say  what  weight  was  given  to  it  in 
the  court  below.  The  appellee,  by  offering  himself  as  a 
witness  on  his  own  behalf,  treated  the  testimony  as  mate* 
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riaL  For  this  error  a  new  trial  ought  to  have  been 
awarded. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  grant  a  new  trial,  and  for  far- 
ther proceedings. 

W.  H.  MaUort/y  for  appellant. 

J.  Bistinef  for  appellee. 


Maiden  v.  Webster. 

Promissort  Kotb. — Joint  and  Several. — A  promissory  note  commencing,  "I 
agree  to  paj/'  &c.,  and  signed  by  two,  is  joint  and  several,  and  the  holder 
may  at  his  election  sue  one  or  both  of  the  makers. 

Fbactics. — Parties. — Joinder  of. — Under  the  code,  in  a  joint  action  against  two, 
as  makers  of  a  joint  and  several  promissory  note,  both  of  whom  have  been 
dnly  served  with  process,  the  plaintiff,  having  by  leave  of  court  dismissed 
as  to  one,  may  proceed  to  judgment  against  the  other;  and  such  judgment^ 
remaining  in  force  against  the  latter,  is  no  bar  to  a  subsequent  suit  on  the 
note  against  the  former. 

Partnership. — Evidence. — Pleading. — Evidence  that  the  makers  of  a  joint 
and  several  note,  purporting  to  be  made  by  two,  were  partners  at  the  time 
of  its  execution,  and  that  it  was  given  by  one  in  the  names  of  both,  in  the 
business  of  the  partnership,  is  admissible,  in  proof  of  its  execution  put  in 
issue  by  the  other  maker  in  a  suit  against  him  on  the  note,  though  the  note 
does  not  purport  to  be  given  by  or  in  the  name  of  a  firm,  and  the  complaint 
contains  no  allegation  of  such  partnership. 

APPEAL  from  the  Montgomery  Common  Pleas. 
Elliott,  J. — Webster  sued  Maiden  on  a  promissory  note 
as  follows: 

"Remington,  Oct.  15th,  1864. 
"For  value  received  I  agree  to  pay  Beaben  Webster  one 
thonsand  dollars,  one  day  after  date,  waiving  relief  from 
valuation  or  appraisement  laws.  S*  Sheeks. 

T.  G.  Maiden  per  Sheeks." 
Maiden  answered :  first,  the  general  denial,  concluding 
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with  the  averment  that  be  did  not  make  or  execute  said 
note,  nor  did  he  authorize  any  one  to  do  bo.  This  para- 
graph is  sworn  to. 

The  second  paragraph  alleges  that  the  plaintiff  had  there* 
toforo  commenced  a  suit  on  the  same  note  against  the  de- 
fendant jointly  with  the  administrator  of  Sheeks,  the  other 
maker,  in  the  Court  of  Common  Pleas  of  Jasper  county; 
that  process  was  duly  served  on  them;  that  ho  (Maiden) 
appeared  in  said  court  and  answered  said  action;  and  that 
during  the  trial  thereof  the  plaintiff",  by  leave  of  tho  court, 
dismissed  said  action  as  to  this  defendant,  and  recovered 
judgment  therein  for  tho  amount  due  on  tho  note,  against 
the  administrator  of  Sheeks;  which  judgment  remains  in 
full  force,  &c.  The  proceedings  and  judgment  referred  to 
were  made  a  part  of  the  answer. 

A  demurrer  was  sustained  to  the  second  paragraph  of 
tho  answer,  to  which  Maiden  excepted.  A  trial  of  the  issue 
made  by  tho  first  paragraph  resulted  in  a  verdict  and  judg- 
ment for  tho  plaintiff.  A  motion  for  a  new  trial  being 
overruled,  Maiden  appeals. 

Sustaining  the  demurrer  to  the  second  paragraph  of  the 
answer,  is  the  first  error  complained  of  here.  Tho  note,  in 
legal  effect,  is  joint  and  several.  Tho  holder  might,  there- 
fore, at  his  election  sue  one  or  both  of  tho  makers,  and,  at 
common  law,  having  elected  to  sue  both,  the  holder  could 
not  take  judgment  against  one  alone,  unless  the  process 
were  returned  "not  found"  as  to  the  other.  Gibbons  v.  SuT" 
ber,  4  Blackf.  155.  Under  the  rule  stated  in  that  case,  the 
plaintiff'  here  could  not  have  dismissed  the  suit  in  the  Jas- 
per Common  Pleas  as  to  Maiden,  and  then  have  proceeded 
to  judgment  against  the  administrator  of  Sheeks.  But  the 
law  on  this  subject  is  materially  modified  by  the  provisions 
of  tho  code.  Thus,  the  20th  section  provides,  that  "per- 
sons severally  and  immediately  liable  upon  the  same  obliga- 
tion or  instrument,  including  the  parties  to  bills  of  ex- 
change and  promissory  notes,  may,  all  or  any  of  them,  be 
included  in  the  same  action,  at  the  option  of  the  plaintiffs.'' 
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The  tliird  clause  of  section  41  declares,  that  "if  all  the  de- 
fendants have  been  served,  judgment  may  be  taken  against 
any  or  either  of  them  severally  when  the  plaintiff  would 
be  entitled  to  judgment  against  such  defendant  or  defend- 
ants, if  the  action  had  been  against  them  or  any  of  them 
alone."  And  so  section  99  provides,that  "  the  court  may  at 
any  time,  in  its  discretion,  and  upon  such  terms  as  may  bo 
deemed  proper,  for  the  furtherance  of  justice,  direct  the 
name  of  any  party  to  be  added  or  struck  out." 

Under  these  provisions,  the  plaintiff,  by  dismissing  the 
suit  in  the  Jasper  Common  Pleas  as  to  Maiden,  changed  it 
from  a  joint  to  a  separate  action  against  the  administrator 
of  Sheeks  alone,  and  hence  the  judgment  in  that  suit  against 
the  administrator  is  no  bar  to  a  subsequent  action  against 
Maiden.    There  was  no  error  in  sustaining  the  demurrer. 

The  only  remaining  question  arises  upon  the  refusal  of 
the  court  to  grant  the  appellant  a  new  trial. 

One  of  the  gi*ounds  urged  for  a  new  trial  is  the  alleged 
improper  admission  of  certain  evidence  on  the  trial.  It 
appears  by  a  bill  of  exceptions  that  the  plaintiff  below  was 
permitted  to  prove,  over  the  appellant's  objection,  that  the 
note  sued  on  was  given  for  money  loaned,  and  that  at  the  date 
of  the  loan  and  the  execution  of  the  note  the  appellant  and 
Sheeks  kept  a  warehouse  and  were  in  partnership  in  the  wheat 
trade,  and  that  the  money  was  loaned  to  them  as  partners, 
and  was  used  in  their  partnership  business,  the  note  being 
executed  by  Sheeks  in  both  their  names.  The  plaintiff  be- 
low was  also  permitted  to  prove,  over  the  appellant's  objec- 
tion, that  in  the  summer  and  fall  of  1864,  the  appellant  told 
one  Briers  and  one  McDaniels  that  he  was  in  partnership 
with  Sheeks  in  the  grain  trade  and  town  lots.  The  objec- 
tion urged  to  the  evidence  is,  that  the  note  does  not  purport 
to  be  given  by  or  in  the  name  of  a  firm  or  partnership,  and 
that  the  complaint  contains  no  allegation  of  the  existence 
of  such  partnership;  from  which  it  is  claimed  that  the  plain- 
tiff below  could  only  fix  the  liability  of  tho  appellant  by 
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proving  that  he  executed  the  note  in  person,  or  expressly 
authorized  some  one  else  to  execute  it  for  him. 

No  authority  is  referred  to  in  support  of  the  position 
assumed,  and  we  know  of  none.  The  appellant  denied  the 
execution  of  the  note  under  oath,  which  threw  on  the  ap- 
pellee the  burthen  of  proving  its  execution.  If  the  appel- 
lant executed  the  note  through  an  agent  authorized  to  put 
his  name  to  it,  then  it  was  his  note.  Partners  are  mutual 
agents  of  each  other  in  all  things  which  respect  the  part- 
nership business;  and  hence  the  act  of  one  in  the  name  of 
all,  or  for  the  benefit  of  all  in  their  common  business,  is 
deemed  obligatory  upon  all  the  partners.  Story  on  Agen- 
cy, §  37.  If  the  appellant  and  Sheeks  were  partners  in 
the  grain  trade,  and  if  Sheeks  borrowed  the  money  for  the 
use  of  the  firm,  then,  as  one  of  the  partners,  he  was  the 
agent  of  the  other,  the  appellant,  and  as  such  was  author- 
ized to  sign  the  appellant's  name  to  the  note,  and  it  thereby 
became  the  note  of  the  appellant.  Ordinarilj'^,  perhaps, 
partners  agree  upon  a  partnership  name,  in  which,  as  a 
matter  of  convenience,  the  business  of  the  partnership  is 
conducted.  This,  however,  is  not  required  by  the  law,  and 
a  note  given  in  the  business  of  the  partnership  is  none  the 
less  a  partnership  note  because  it  is  executed  by  the  full 
names  of  all  the  partners.  "Nov  was  it  necessary,  in  suing 
on  the  note,  that  the  complaint  should  allege  a  partnership 
between  the  makers. 

There  was  no  error  in  admitting  the  evidence. 

The  judgment  is  aflirmed,  with  five  per  cent,  damages, 
and  costs. 

Gregory,  J.,  was  absent. 

jftf.  2).  WhUe,  and  T.  PaUersoUy  for  appellant. 

S.  C.  WUson^  and  J.  M.  Butler j  for  appellee. 
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Thb  Jeefebsonyille,  Madison,  and  Indianapolis  Railroad 

Company  v.  Nichols. 

Railroads. — Injury  to  Animals. — Fences — The  object  of  the  statute  providing 
compensation  for  animals  killed  or  injured  by  the  cars,  &c.,  of  railroad 
companies  is  the  protection  of  the  public,  and  not  simply  to  compensate 
the  owners  of  the  animals ;  and  the  fact  that  the  owner  of  the  land  has  for 
a  long  period,  without  any  contract  to  that  effect,  maintained  a  sufficient 
fence,  docs  not,  so  far  as  the  public  is  concerned,  relieve  the  company  from 
the  duty  imposed  by  the  statute.  While  the  fence  is  so  maintained  the 
company  is  not  liable  to  the  penalty  provided  by  law,  but  that  penalty  is 
incurred  whenever  the  failure  to  maintain  the  fence  as  required  may 
happen. 

Same. — Pleading. — The  want  of  reasonable  time  to  repair  the  fence  would 
excuse  the  company,  but  the  allegation,  in  an  answer  by  the  company,  that 
the  fence  was  out  of  repair  but  (i  short  time,  is  too  indefinite. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Eat,  C.  J. — The  appellee,  who  was  the  plaintiff  below, 
filed  his  complaint  against  appellant  in  four  paragraphs, 
alleging : 

1.  That  on  the  26th  day  of  August,  1867,  the  defendant 
was  running  a  locomotive  and  train  of  cars  over  its  road  in 
said  county;  that  while  being  so  run  as  aforesaid,  said  loco- 
motive passed  over  and  killed  one  mare  of  the  value  of 
one  hundred  and  fifty  dollars  and  one  filly  of  the  value  of 
one  hundred  and  twenty-five  dollars,  belonging  to  plaintiff; 
that  the  road  was  not  then  and  there  fenced  in  by  defend- 
ant, as  required  by  statute;  that  the  killing  was  at  a  place 
where  the  road  could  have  been  fenced,  and  was  not  at  the 
crossing  of  any  highway,  &c. 

2.  That  on  the  26th  day  of  August,  1867,  the  defendant 
negligently  and  carelessly,  and  without  any  negligence  on 
the  part  of  the  plaintiff*,  struck,  passed  over,  and  killed,  one 
mare  of  the  value  of  one  hundred  and  fifty  dollars  and  one 
filly  of  the  value  of  one  hundred  and  twenty-five  dollars,  &c. 

8.  Same  as  second,  except  that  it  charges  that  the  mare  was 
injured,  crippled,  and  wounded,  so  that  she  had  to  be  killed. 
Vol.  XXX.— 21 
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4.  Same  as  first,  except  that  it  charges  that  the  mare  was 
injured,  crippled,  and  wounded,  so  that  she  had  to  be  killed. 

The  defendant  demurred  to  each  paragraph  of  the  com- 
plaint. The  demurrers  were  overruled,  and  defendant  ex- 
cepted, and  thereupon  filed  an  answer  in  six  paragraphs. 

1.  The  general  denial. 

2.  That  the  plaintifi;*  was,  and  for  a  long  time  had  been, 
owner  of  the  land  adjoining  the  road  where  the  stock  was 
killed,  and  had  for  a  long  time  kept  said  land  enclosed  by  a 
fence,  one  string  of  which  ran  along  the  road,  such  as  good 
husbandmen  in  that  neighborhood  usually  kept;  that  it  was 
so  enclosed  at  the  time  of  the  killing  of  the  stock,  which 
were  at  that  time  enclosed  therein;  and  that  they  escaped 
over  the  fence  on  to  the  track,  and  were  killed  without  any 
fault  or  negligence  on  the  part  of  the  defendant. 

3.  Same  as  second,  with  the  additional  allegation  that 
the  fence  was  a  board  fence;  that  the  top  board  of  one 
panel  had  been  torn  oflT  but  a  short  time  previous  thereto, 
whereby  the  stock  escaped;  and  that  the  fence  with  the 
board  ofi*  was  such  a  fence  as  good  husbandmen  in  that 
neighborhood  usually  kept. 

4.  Same  as  second,  without  the  allegation  that  the 
fence  was  such  as  good  husbandmen  usually  keep. 

•5.  Same  as  second,  with  the  additional  allegation  that 
at  the  time  of  the  killing  one  panel  of  the  fence  was  par- 
tially down,  through  which  the  stock  escaped  on  to  the 
track,  when  they  were  killed  without  fault  or  negligence  on 
the  part  of  defendant;  and  that  the  plaintiff,  though  he 
knew  of  the  defect  in  the  fence,  suffered  his  stock  to  re- 
main ip  the  field,  without  repairing  the  fence. 

6.  Same  as  second,  with  the  additional  allegation  that 
at  the  time  of  the  killing  one  panel  of  the  fence  was  par- 
tially down,  through  which  the  stock  escaped  on  to  the 
track,  where  they  were  killed  without  any  fault  or  negli- 
gence on  the  part  of  the  defendarrt;  that  the  fence  had 
been  so  oat  of  repair  but  a  short  time;  and  that  the  defendant 
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had  no  knowledge  of  it  at  the  time  of,  or  before,  the  killing 
of  said  stock. 

The  court  sustained  demurrers  to  the  fifth  and  sixth  par- 
agraphs of  the  answer,  to  which  the  defendant  excepted. 

Plamtift*  filed  reply  to  the  second,  third,  and  fourth  para- 
graphs. 

1.  The  general  denial. 

2.  That  the  fence  was  broken  down  by  the  defendant's 
agents  and  employees,  who  suffered  the  same  to  remain  out 
of  repair;  and  that,  inconsequenceof  such  breaking  down,  &c. 

3.  That  the  defendant  did  not  properly  maintain  the 
fence,  in  this,  that  it  permitted  the  top  board  of  one 
panel  thereof  which  had  been  torn  off  a  short  time  pre- 
viously, to  remain  off,  and  would  not  and  did  not  repair 
the  same,  and  thatin  such  condition  it  was  not  such  a  fence 
as  good  husbandmen  in  that  neighborhood  usually  keep; 
in  consequence  whereof,  &c. 

4.  That  about  one  year  previous  to  the  killing,  the  de- 
fendant had  burned  up  and  destroyed  a  large  part  of  the 
fence  by  fire  communicated  from  its  locomotives  while 
being  run  in  the  ordinary  line  of  dutj';  since  which 
time  the  plaintiff  had  abandoned  the  fence  and  all  efforts  to 
keep  the  same  in  repair;  and  defendant  had  not  repaired 
the  same;  in  consequence  whereof,  &c. 

The  defendant  demurred  to  the  second,  third,  and  fourth 
paragraphs  of  this  reply ;  the  court  overruled  the  demurs 
rers,  and  defendant  excepted. . 

Trial  by  the  court  and  finding  for  the  plaintiff  of  $275. 
A  motion  for  a  new  trial  was  overruled,  and  defendant  ex- 
cepted.   Judgment  for  plaintiff  for  $275. 

Assignment  of  errors: — 

1.  The  court  below  erred  in  sustaining  demurrer  to  the 
fifth  paragraph  of  answer. 

2.  The  court  below  erred  in  sustaining  demurrer  to  the 
sixth  paragraph  of  answer. 

8.  The  court  below  erred  in  overruling  demurrer  to  sec- 
ond paragraph  of  reply. 
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4.  The  court  below  erred  in  overruling  demurrer  to 
amended  third  paragraph  of  reply. 

5.  The  court  below  erred  in  overruling  demurrer  to  fourth 
paragraph  of  reply. 

The  appellant  insists  that  the  fifth  paragraph  of  the  an- 
swer is  good.  The  argument  is,  that  the  appellee  did,  in 
fact,  keep  up  a  sufficient  fence  for  six  years,  and  thereby 
relieved  the  company  from  the  duty  imposed  by  statute* 
But  the  object  of  the  statute  is  the  protection  of  the  pub- 
lie,  and  not  simply  to  compensate  the  owners  of  the  animals; 
and,  although  while  the  fence  is  maintained,  withoutauy  con- 
tract to  that  effect,  by  the  owner  of  the  land,  the  company 
is  not  liable  to  the  penalty  provided  by  law,  still  the  duty, 
so  far  as  the  public  is  concerned,  rests  upon  the  company, 
and  the  penalty  is  incurred  whenever  the  failure  to  main- 
tain the  fence  as  required  may  happen.  It  is  true  that  rea- 
sonable time  should  be  allowed  to  repair,  or  rather  the  want 
of  reasonable  time  would  excuse;  but  the  excuse  should  be 
shown  either  by  answer  or  proof.  Neither  the  fifth  nor  sixth 
paragraph  of  the  answer  does  this,  and  they  are  neither  of 
them  therefore  sufficient.  The  allegation  that  the  fence 
was  out  of  repair  but  a  short  time,  is  too  indefinite.  The 
liability  to  keep  the  fence  in  repair  resting  upon  the  defen- 
dant, the  third  and  fourth  paragraphs  of  the  reply  were 
each  sufficient. 

The  judgment  is  affirmed,  with  costs. 

8.  Stansifer  and  JFl  Wirdery  for  appellant. 

i2.  HSU  and  O.  W.  Skhardson^  for  appellee. 


Thb  Jeffersonville,  Madison,  and  Indianapolis  Railboad 

Company  v.  Brbvoort. 

Railroads. — Ir^wy  to  AmmaU, — Statute  Omttnted. — ^The  act  to  proTidt  oom- 
pensatioa  to  the  owners  of  animals  killed  or  ii^nred  by  the  can^  1^  (Aoti 
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1863,  p.  25),  does  not  apply  when  the  killing  or  injury  occurs  at  a  point 
at  which  the  road  cannot  be  legally  fenced  in. 

Sa.ke. — P!e€uUnj. — The  fact  that  the  company  is  not  bound  to  fence  at  the 
place  where  the  killing  or  injury  occurs  is  purely  a  matter  of  defense,  and 
need  not  be  negatived  in  the  complaint. 

Same. — Pleading. — Eoidence, — Animals  killed  or  injured  at  different  times 
constitute  separate  and  distinct  causes  of  action,  each  of  which  should  be 
stated  in  a  separate  paragraph  of  the  complaint ;  and  where  the  complaint 
indicates  but  one  cause  of  action,  the  plaintiff  should  be  confined,  in  his 
evidence,  to  a  single  transaction. 

Same. — Jvrisdictiotu — Two  or  more  causes  of  action  cannot  be  united  in  the 
same  suit  for  the  purpose  of  giving  the  Circuit  or  Common  Pleas  Court 
jurisdiction,  which  is  wanting  when  the  value  of  the  animal  or  animala 
killed,  or  the  injury  done,  at  the  same  time,  does  not  exceed  fifty  dollars. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

Elliott,  J. — Brevoort  sued  the  Jeftersonville,  Madison, 
and  Indianapolis  Railroad  Company  to  recover  the  vahio  of 
stock  killed  by  a  locomotive  and  train  of  the  latter  running 
on  the  line  of  its  road. 

A  demurrer  to  the  complaint  was  interposed,  but  over- 
raled.  Issues  of  fact  were  then  formed  and  tried  by  a  jury, 
who  found  for  the  plaintiff,  and  assessed  his  damages  at 
one  hundred  and  twenty-one  dollars.  A  motion  for  a  new 
trial  was  overruled,  and  judgment  rendered  on  the  verdict. 

It  is  insisted  by  the  railroad  company,  the  appellant,  that 
the  court  erred  in  overruling  the  demurrer  to  the  complaint. 

It  is  averred  in  the  complaint,  that  the  animals  were 
killed  on  the  railroad  at  a  point  where  the  same  was  not 
fenced.  It  is  contended  that  this  is  not  sufficient,  but  that 
the  pleader  should  have  gone  further,  and  alleged  that  the 
killing  occurred  at  a  place  where  the  company  was  bound 
to  fence.  There  is  nothing  in  the  objection.  The  5th  sec- 
tion of  the  act  (Acts  1863,  p.  26)  makes  the  railroad  company 
liable  for  the  value  of  all  animals  killed,  &c.,  without  regard 
to  the  question  whether  such  killing  was  the  result  of  will- 
ful misconduct  or  negligence,  or  the  result  of  unavoidable 
accident.  No  exception  is  made  in  the  section.  But  sec- 
tion 7  provides  that  the  act  shall  not  apply  to  any  railroad 
eeoureiy  fenced  in,  &c.    And  in  construing  the  act,  it  has 
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been  repeatedly  held  by  this  court,  that  it  did  not  apply  to 
a  case  where  it  appeared  that  the  killing  occurred  at  a  point 
where  the  road  could  not  be  legally  fenced  in.  It  is  purely 
a  matter  of  defense,  and  need  not  be  negatived  in  the  com- 
plaint. 

One  of  the  causes  for  a  new  trial  is,  that  the  court  erred 
in  admitting  certain  evidence  which  was  objected  to  by  the 
appellant. 

The  complaint  consists  of  a  single  paragraph,  or  cause  of 
action.    It  alleges  that  a  train  of  cars  of  the  appellant 
ran  over  and  killed  the  stock  of  the  defendant,  as  follows: 
1867.    November  14th,  one  work  ox  of  tho  value  of  $80.00 

"           "           "        one  steer,  crippled  and  dam- 
aged,    25.00 

**            "            "        one  heifer,  crippled  and  dam- 
aged,    25.00 

"  "  "        four  sheep,  of  the  value  of 

$3  each, 12.00 

•  "            "            "        one  sheep,  crippled  and  dam- 
aged,       8.00 

It  appears  by  a  bill  of  exceptions  that  on  a  trial  of  the 
cause  the  plaintiff  first  introduced  evidence  to  show  the 
killing  of  the  ox  and  heifer  by  the  train  at  one  time,  on  the 
16th  of  November,  1867,  and  then  introduced  a  witness 
and  offered  to  prove  the  killing  of  tho  sheep  of  the  plain- 
tiff before  the  loss  of  the  ox  and  heifer,  and  at  another  and 
different  time;  to  which  tho  appellant  objected,  on  the 
ground  that  under  the  pleadings  the  plaintiff  below  could 
only  prove  a  single  transaction,  or  cause  of  action;  but  the 
court  overruled  the  objection,  and  the  witness  thereupou 
testified  that  several  days  before  the  killing  of  tho  ox  and 
heifer,  three  sheep  of  the  plaintiff  were  killed  by  a  train  oo 
tho  railroad,  of  the  value  of  three  dollars  each. 

This  was  error.  The  third  sub-division  of  section  49  of 
the  code  requires  that  ^' where  the  complaint  contains  more 
than  one  cause  of  action,  each  shall  be  distinctly  stated  in 
a  separate  paragraph  and  numbered."    It  has  been  repeat^ 
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edly  held  under  the  statute,  that  animals  killed  at  different 
times  constitute  separate  and  distinct  causes  of  action. 
TTie  Indianapolis  ^c.  R.  R.  Co.  v.  MioUy  20  Ind.  430;  The 
Indianapolis  f^c.  JR.  R.  Co.  v.  Kercheval^  24  Ind.  189;  The 
Toledo  ^c.  R.  R.  Co.  v.  TiUony  27  Ind.  71. 

Here  there  was  nothing  in  the  complaint  to  indicate 
that  the  plaintiff  sought  to  recover  for  more  than  one  cause 
of  action,  and  he  should  have  been  confined,  in  his  evidence, 
to  a  single  transaction. 

The  evidence  was  improper  for  another  reason.  The 
court  of  common  pleas  has  no  jurisdiction,  under  the  stat- 
ute, unless  the  value  of  the  animal  or  animals  killed  or 
-  injury  done,  at  the  same  time,  exceeds  fifty  dollars.  And 
two  or  more  causes  of  actioa  cannot  be  united  in  the  same 
suit  for  the  purpose  of  giving  the  circuit  or  common  pleas 
court  jurisdiction.  This  point  is  fully  settled  in  the  cases 
above  cited.  The  court,  therefore,  had  no  jurisdiction  of 
the  cause  of  action  for  killing  the  sheep,  their  value  being 
less  than  fifty  dollars,  and  hence  the  evidence  should  not 
have  been  admitted. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

S.  SianMfer  and  F*  Winter^  for  appellant. 


Hallock  and  Another  v.  Iglehart  and  Another. 

pBACTiCB. — MoUau  ta  Strike  Out — Where  the  court,  on  motion,  Los  stricken 
matter  from  a  pleading,  and  all  the  facts  set  forth  in  the  part  so  stricken  out 
are  afterwards  as  admissible  in  evidence  as  before,  and  no  evidence  of  such 
&cts  is  offered,  there  is  neither  error  in  form  nor  injury  to  tlic  pleader  in 
■trikin^  ont  such  matter. 

8AUt,--^Moiion/or  New  Trial.'—B^uaal  of  InstriieUona, — If  the  refusal  of  the 
court  to  instruct  the  jurj  as  requested  is  not  mado  a  ground  of  a  motion 
for  a  new  trial,  the  question  will  not  be  considered  by  the  Supreme  Court. 

8am£. — InatrucUont  to  Jury, — The  Supreme  Court  will  not  reverse  ajudg- 
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ment  because  an  instruction  to  the  jury,  though  a  correct  statement  of  the 
law,  and  expressed  in  fit  language  to  be  comprehended  by  a  lawyer,  is  not 
60  explained  that  the  jury  will  surely  understand  it,  if  the  explanation  be 
not  asked  and  refused  below. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Frazer,  J. — ^This  was  a  suit  by  attorneys  to  recover  the 
valub  of  professional  services.  They  had  judgment  below 
for  four  thousand  dollars. 

A  portion  of  the  fourth  paragraph  of  the  answer  was 
stricken  out,  on  motion,  and  this  is  assigned  for  error.  But 
the  matter  stricken  out  was  a  mere  repetition  of  an  aver- 
ment which  remained,  in  the  same  paragraph,  as  wellas  in 
the  second,  and  under  which  the  facts  were  all  admissible 
in  evidence,  if  proper  to  be  proved  at  all.  No  such  evi- 
dence was  offered,  however,  and  there  was  therefore  nei- 
ther error  in  form  nor  injury  to  the  appellants  in  striking 
it  out. 

It  is  urged,  that  the  court  below  erred  in  refusing  to 
instruct  the  jury  as  requested  by  the  appellants;  but,  inas- 
much as  this  refusal  was  not  made  one  of  the  grounds  of  the 
motion  for  a  new  trial  below,  the  question  cannot  be  con- 
sidered here. 

The  defense  was  unskillfulness  and  want  of  care  by  the 
plaintiffs  in  performing  the  business,  whereby  the  defend- 
ants were  damaged,  &c.  There  was  no  evidence  given  to 
the  jury  tending  to  prove  this  defense,  and  therefore  it 
was  not  required  that  any  instruction  as  to  the  liability  of 
an  attorney  for  negligence  or  want  of  care  should  have  been 
given.  Nor  could  any  error  in  instructions  upon  that  sub- 
ject have  injured  the  defendants.  Without  any  evidence 
upon  the  question,  it  was  not  the  duty  of  the  jury  to  con- 
sider it,  and  the  court  might,  with  propriety,  have  so 
instructed.  We  do  not,  under  such  circumstances,  feel 
called  upon  to  discuss  the  instructions  which  were  given, 
regarding  the  questions  which  are  made  upon  them  as 
being  entirely  abstract,  and  having  no  influence  upon  the 
case  presented  by  the  record. 
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An  instniction  pertinent  to  the  evidence  is  complained 
of,  though  it  is  admitted  to  be  a  correct  etatemeut  of  the 
law.  It  is  objected  to  it  that,  though  expressed  in  fit  Ian* 
guage  to  be  comprehended  by  a  lawyer,  yet  it  should  have 
been  so  explained  that  the  jury  would  surely  understand  it. 
If  this  were  conceded,  yet  we  could  not  reverse  the  case 
unless  the  explanation  had  been  asked  and  refused. 

Finally,  it  is  urged  that  the  damages  assessed  were  oxces- 
sivc.  The  evidence  would,  on  appeal,  have  supported  a 
larger  verdict. 

The  judgment  is  affirmed,  with  three  per  cent,  damages, 
and  costs. 

J.  G.  Jones  and  R.  A.  Hilly  for  appellants. 

A.  Igleharty  for  appellees. 


CoLEBicK  and  Others  v.  Bowser  and  Others. 

Pbociss. — Bevenue  Stampa. — It  was  not  necessarj  in  a  suit  commenced  Sep- 
tember 20th,  1867,  that  the  process  should  be  stamped  with  a  revenno 
stamp. 

APPEAL  from  the  Allen  Common  Pleas. 

Gregort,  J.-i-Suit  by  the  appellees  against  Edward  F. 
Oolerick  and  wife  and  Daniel  Ammon,  to  foreclose  a  mort- 
gage executed  by  Colerick  and  wife  to  one  Griffith,  and 
by  the  latter  assigned  to  the  plaintiffs.  Colerick  and  wife, 
who  were  served  in  time,  the  process  however  not  be- 
ing stamped,  were  defaulted.  Ammon  answered,  setting 
up  subsequent  mortgages  executed  by  Colerick  and  wife  to 
him,  and  averring  that  he  had  no  notice  of  the  lien  of  Grif- 
fith or  the  plaintiffs. 

Trial  by  the  court ;  finding  for  the  plaintiffs;  decree  of 
foreclosure  and  sale,  and  an  order  of  payment  of  the  mort- 


830  BITPREME  COURT  OF  INDIANA. 

Nebeker  and  Others  v,  Bboads  and  Others. 

gage  debts  according  to  their  priority  aa  found  by  the  court. 

There  was  no  motion  for  a  new  trial ;  nor  was  there  any 
exception  taken  to  the  action  of  the  court  below.  There 
is  no  assignment  of  error  as  to  the  sufficiency  of  the  com- 
plaint. The  record  presents  no  questioa  for  the  consider- 
ation of  this  court,  except,  perhaps,  the  validity  of  the  pro* 
cess.  It  is  claimed  that  this  was  void,  because  it  was  not 
stamped  under  the  revenue  laws  of  the  United  States.  This 
suit  was  commenced  on  the  20th  of  September,  1867.  The 
law  requiring  writs  to  be  stamped  was  repealed  March  2d, 
1867-    Acts  of  Congress,  1867,  p.  108,  sec.  9. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent 
damages. 

J.  A.  Fayy  for  appellants. 

W.  H.  Coombs^  and  W.  JT.  JET.  Miller^  for  appellees. 


Nebeeeb  and  Others  v.  Bhoads  and  Others. 

Ambkdhekt  ano  Ebpsal  of  Laws. — DucenU, —  Wtdam, — Leard  ei  ol.  t.  Lnrd, 

p.  171,  suprOy  afdnned. 

APPEAL  from  the  Fountain  Circuit  Court. 

Fhazeb,  J. — The  questions  in  this  case  were,  after  full 
consideration,  decided  adversely  to  the  views  pressed  upon 
us  by  the  present  appellant,  in  Leard  et  at.  v.  Lcard^  at  this 
term.  Wo  have  no  doubt  whatever  of  the  soundness  of 
the  conclusions  then  reached,  nor  indeed  of  the  wisdom 
and  policy  of  the  act  of  March  9th,  1867,  as  then  expoun* 
ded.  The  act  was  absolutely  necessary  to  the  purposes  of 
justice  and  the  repose  of  titles  long  unchallenged  in  conse- 
quence of  some  decisions  of  this  court  not  well  considered, 
but  which,  if  adhered  to,  would,  it  was  seen,  be  productive 
of  constantly  recurring  mischiefs  of  the  most  alarming  nar 
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tore,  some  of  which  were  indicated  in  Greencastle^  ^e.  Co.  v. 
The  State,  ex.  ret.  ^c.^  28  Ind.  882.  The  statute  in  question 
was  evidently  passed  so  that  if  the  doctrine  of  Langdon  v. 
AppUgate  should  be  overruled  no  inconvenience  would 
result. 

The  judgment  is  affirmed,  with  costs. 

T.  F.  Davidson,  for  appellants. 

W.  H.  MaUonfj  for  appellees. 


Gakner  v.  Cook  and  Another. 

Pbomissory  Notb. — Partiea. — Evidence, — The  equitable  owner  of  a  promissory 
note  may  sue  upon  it  in  his  own  name,  and  possession  of  the  note  is  eyi- 
denco  of  such  ownership. 

JuBTicB  OF  THB  PBACB. — PUo&ng. •^uii  bj  A.  and  B.  before  a  justice  of  the 
peace.  The  complaint  was  a  promissory  note  executed  by  the  defendant  to 
D.,  without  indorsement.  There  was  no  express  ayerment  that  the  plain- 
tiffs- owned  the  note. 

Held^  that  this  was  a  sufficient  complaint. 

Bastabdt. — Compromieeof, — Irrfancy  c/  Moiker.-^AxisweTf  in  a  suit  upon  a 
promissory  note  against  the  maker,  that  the  consideration  of  the  note  was 
the  compromise  of  a  bastardy  case  and  that  the  mother,  the  payee,  was  an 
infant. 

JBeldj  that  the  maker  could  not  avail  himself  of  the  minority  of  the  payee, 
and  there  was  no  error  in  striking  the  allegation  thereof  from  the  answer. 

Meldy  also,  that  if  the  compromise  was  not  consummated'  by  the  proceedings 
in  court  necessary  to  make  it  obligatory,  that  fact  should  have  been  alleged 
iu  the  answer. 

APPEAL  from  the  Warren  Circuit  Court. 

Fbazer,  J. — This  cause  was  commenced  before  a  justice 
of  the  peace.  Mary  Jane  Cook  and  Daniel  Cook  were 
plaintiffs  and  Peter  Gamer  was  defendant.  The  complaint 
filed  was  a  promissory  note  payable  to  Mary  Jane  Coghill 
executed  by  the  defendant,  was  without  indorsement,  and 
there  was  no  express  averment  showing  that  the  plaintiffs 
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owned  the  note.  It  is  contended  that  this  was  not  sufficient 
as  a  complaint.  We  think  otherwise.  When  Vandagrifi 
V.  Tatty  4  Blackf.  174,  was  decided  the  equitable  owner  of 
a  note  could  not  sue  upon  it  in  his  own  name ;  now  he  can ; 
and  the  possession  of  the  note  is  evidence  of  such  own- 
ership. Then  a  note  papable  to  A.  and  not  indorsed 
would  show  no  right  of  action  thereon  in  favor  of  B.,  but 
the  law  is  otherwise,  and  therefore  the  reason  for  the  rul- 
ing: in  the  case  cited  does  not  now  exist. 

An  answer  that  the  consideration  of  the  note  was  the 
compromise  of  a  bastardy  case,  and  that  the  mother  of 
the  child,  the  payee,  was  an  infant,  not  showing  whether 
or  not  satisfaction  with  the  compromise  was  subsequently 
acknowledged  by  her  in  court,  was  not  sufficient,  and  there 
was  no  eiTor  in  sustaining  a  demurrer  to  it,  or  in  first  strik- 
ing out  a  part  of  it.  Tlio  minority  of  the  woman  was  un- 
important, as  the  defendant  could  not  avail  himself  of 
it;  and  if  the  compromise  was  not  consummated  by  the 
necessary  proceeding  in  court  to  make  it  obligatory,  that 
fact  should  have  been  alleged. 

The  judgment  is  affirmed,  with  costs. 

J.  McCabCj  for  appellant. 

L.  T.  Miller  and  J.  Parky  for  appellees. 
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.  Sheriff's  Sale. — Sale  in  Parcels. — The  provision  of  the  statute  requiring  that 
in  sales  of  land  by  the  sherifr,  '*  if  the  estate  shall  consist  of  several  lots, 
tracts,  and  parcels,  each  shall  be  ofiTcred  separately,  and  no  more  of  any 
real  estate  shall  be  offered  for  sale  than  shall  bo  necessary  to  satisfy  tho 
execution,  unless  the  same  ia  not  susceptible  of  division,"  applies  to  sales 
on  the  foreclosure  of  a  mortgage,  as  well  as  to  sales  on  execution. 
Same. —  Void  Sale. — If  the  sherilT,  in  violation  of  the  statute,  olTcr  and  sell 
in  one  body  several  distinct  tracts  or  parcels  of  land,  the  sale  is  void. 
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Same. —  Vendor  and  Parchaaer, — Notice, — A  judgment  plaintiff  purchasing  at 
sheriiT's  sale  is  chargeable  with  notice  of  all  irregularities  in  the  sale;  and 
his  vendee  is  chargeable  with  notice  of  the  contents  of  the  record. 

Same. — Freeumptions. — The  rule  that  the  sheriff  is  presumed  to  have  done  hin 
duty  in  making  the  sale  docs  not  applj  where  the  fact  that  the  sale  was  in 
violation  of  the  statute  is  apparent  on  the  face  of  the  record  through  which 
the  title  is  claimed. 

Saue. — Foreclosure. — Decree. — Where  a  complaint  is  filed  for  the  foreclosure 
ofa  mortgage  upon  which  there  is  due  any  interest  or  installment  of  tho 
principal,  and  there  are  other  installments  not  due,  the  court  is  required  to 
ascertain  whether  the  property  can  be  sold  in  parcels ;  but  where  the  whole 
sum  secured  is  due,  no  such  question  can  properly  be  presented  to  the  court; 
and  in  the  latter  case,  though  the  decree  direct  otherwise,  if  the  land  con- 
sists of  separate  parcels,  it  is  the  imperative  duty  of  the  sheriff  to  offer  them 
separately,  and  if  of  a  single  tract,  but  susceptible  of  division  without 
injury,  and  the  sale  of  the  whole  is  not  necessary  to  satisfy  the  execution, 
he  is  required  to  divide  it,  and  offer,  at  one  time,  only  so  much  as  may  be 
necessary  to  satisfy  the  judgement,  interest,  and  costs. 

APPEAL  from  tho  Marion  Civil  Circuit  Court. 

This  was  a  suit  by  Piel,  the  appellant,  against  Brayer, 
Schwier,  and  Brandt.  The  complaint,  which  was  filed  on 
the  23d  of  May,  1866,  alleges,  inter  alia,  that  the  plaintiff, 
on  the  25th  of  November,  1857,  executed  to  the  defendant 
Brayer  a  note  for  one  thousand  six  hundred  dollars,  paysr 
ble  one  year  after  date,  with  interest,  and  without  relief 
from  valuation  or  appraisement  laws.  And,  at  the  same 
time,  the  plaintiff  executed  to  Brayer  a  mortgage  on  cer- 
tain real  estate,  in  which  his  wife  joined,  to  secure  the  pay- 
ment of  said  note  at  maturity ;  that  on  the  12th  day  of 
May,  1866,  the  plaintiff  tendered  to  Brayer  tho  sum  of  two 
thousand  five  hundred  and  fifty  dollars,  1)eing  more  than 
the  principal  and  interest  then  due.  on  said  note,  and 
requested  that  the  mortgage  be  satisfied  of  record ;  but 
that  Brayer  refused  to  receive  the  money  or  satisfy  the 
mortgage,  and  claimed  that  he  had  become  the  purchaser 
of  the  mortgaged  property,  and  that  the  mortgage  Iiad  been 
satisfied;  which,  the  complaint  alleges,  is  untrue;  and  fur- 
ther states  that  the  defendants  Schwler  and  Brandt  claim  to 
hold  a  lien  on  the  real  estate  mortgaged,  or  some  interest 
therein,  ^^the  precise  nature  of  which  the  plaintifi'is  unable 
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to  state."  The  money  alleged  to  have  been  tendered  is 
claimed  to  be  brought  into  court,  and  the  complaint  con* 
chides  with  a  prayer  for  proper  relief. 

Bmyer  tiled  a^eparate  answer  in  two  paragraphs.  The 
first  alleges  that  after  the  note  became  due,  he  instituted  a 
suit  against  the  plaintiff  in  the  Marion  Circuit  Court  on 
said  note  and  mortgage,  and  such  i>roceedings  were  had 
therein  that  a  judgment  was  rendered  against  the  plaintiff 
for  the  amount  of  the  note  and  interest,  and  a  foreclosure 
of  the  mortgage,  and  an  order  for  the  sale  of  the  mortgaged 
premises  to  satisfy  the  judgment;  that,  the  judgment 
remaining  unpaid,  a  certified  copy  of  the  same  was  issued 
by  the  clerk,  and  delivered  to  the  sheriff  of  Marion  county, 
who  afterwards,  on  the  27th  day  of  December,  1860,  hav- 
ing first  given  duo  notice  of  the  time  and  place  of  sale,  sold 
the  mortgaged  premises  at  public  auction  to  said  Brayer 
for  three  hundred  dollars,  he  being  the  highest  bidder 
thei'efor,  and  on  the  29th  of  the  same  month  executed  to 
him  a  deed  for  the  same. 

The  second  paragraph,  in  addition  to  the  facts  stated  in 
the  firet,  alleges  that  in  the  decree  the  mortgaged  premises 
are  at  one  time  incorrectly  and  by  mistake  described  as 
"the  said  lot  No.  144,  in  Noble's  addition  to  tho  city  of 
Indianapolis,  as  aforesaid  described,  with  tho  improvements 
thereon,'*  but  that  prior  to  the  erroneous  description  the 
property  is  correctly  described  in  the  decree,  the  same  as 
it  is  described  in  the  mortgage;  and  thai  tho  sheriff,  in  his 
advertisement  and  sale,  used  the  correct  description.  The 
paragraph  prays  that  the  erroneous  description  in  the 
decree  be  corrected,  and  the  title  acquired  by  the  sale  be 
decreed  valid.  A  copy  of  the  judgment  and  decree  and 
subsequent  proceedings  is  made  a  part  of  the  answer. 

Schwier  and  Brandt  filed  a  joint  answer,  setting  up  sub- 
stantially the  same  facts  as  the  answer  of  Brayer;  and  also 
alleging  that  Brayer,  after  he  purchased  the  real  estate  at 
sheriif's  sale,  under  the  decree  of  foreclosure,  sold  and  con- 
veyed the  same  to  them  for  two  thousand  dollars,  wliioh 
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ihej  paid;  and  claim  that  their  title  is  a  valid  one,  but  that 
the  pretended  claim  of  ownership  by  the  plaintift'casts  a 
shade  upon  their  title;  wherefore  they  claim  that  the  same 
be  quieted,  and  that  the  plaintiff  be  enjoined  from  setting 
np  any  adverse  claim  to  the  property,  &c. 

They  also  make  a  copy  of  the  judgment  and  decree  of 
foreclosure  and  subsequent  proceedings  a  part  of  their 
answer. 

Separate  demurrers  were  filed  to  the  several  answers; 
when,  on  motion,  supported  by  an  affidavit  that  the  title  to 
real  estate  was  involved  in  the  issues,  the  cause  was  trans- 
ferred from  the  Common  Pleas  to  the  Circuit  Court. 

The  demurrers  to  the  answer  were  subsequently  over- 
ruled  by  the  Circuit  Courts  to  which  the  plaintift'  excepted. 

The  plaintiff  then  filed  a  reply  to  the  answer  of  Brayer, 
alleging  that  the  sale  of  the  mortgaged  premises  by  the 
sheriff  to  Brayer  was  illegal  and  void,  for  the  reasons: — 

First,  on  account  of  the  erroneous  description  of  the 
property  in  the  decree,  referred  to  in  the  second  paragraph 
of  said  answer;  and, 

Second,  that  the  real  estate  described  in  the  mortgage 
consisted  of  three  different,  distinct,  and  separate  lots; 
that  the  east  half  of  tho  first  described  parcel  constituted 
one  lot  of  about  twenty-two  .feet,  fronting  on  tho  ITational 
road,  or  Washington  street,  extending  east  and  running 

back  to  a  public  alley  of feet ;  and  said  lot  had  thereon 

a  two  story  house,  of  the  value  of  about  two  thousand  dol- 
lars, and  then  of  the  annual  rental  value  of  three  hundred 
'  dollars;  that  the  west  half  of  the  above  described  parcel  con- 
stituted another  lot  of  about  the  same  dimensions,  fronting 
on  the  same  street,  and  running  back  to  the  same  alley,  and 
having  thereon  a  one  slory  house  of  the  value  of  about  one 
thousand  dollars,  and  of  the  annual  rental  value  of  about 
one  hundred  dollars;  that  said  houses  and  lots  were  in  no 
way  connected  together,  except  that  they  lay  adjoining 
each  other,  and  there  was  a  passage  way  for  wagons  and 
drays  between  said  improvements,  and  on  and  over  the  line 
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that  divided  said  two  lots;  that  the  east  lialf  of  said  property 
wasj  at  the  time  of  sale,  worth  at  least  two  thousand  five 
hundred  dollars,  and  the  west  half  one  thousand  five  hun- 
dred dollars;  that  the  remaining  portion  of  the  real  estate 
described  in  the  mortgage  was  and  is  separated  from  the 
first  piece  described  therein  by  a  public  alley,  and  was  on 
the  north  side  thereof  and  fronted  to  the  north,  and  on  the 
extension  of  Market  street,  and  was  worth  the  sum  of  one 
thousand  dollai*s;  that  the  first  piece  described  in  the  mort- 
gage fronted  south,  and  was  on  the  south  side  of  said  alleys 
that  they  were  on  opposite  sides  of  the  alley,  and  wholly  dis- 
connected; that  said  real*  estate  could  have  been  sold  in 
three  separate  and  distinct  parcels,  and  could  have  thus 
been  sold  to  much  better  advantage  than  all  together,  and 
would  have  brought  more  money;  that  the  plaintiiF  reques- 
ted said  *Brayer  and  the  sheriff  to  sell  said  real  estate  in 
parcels,  in  order  that  there  might  be  competition,  and  that 
it  might  bring  more  money ;  but  they  refused,  and  sold  all 
said  real  estate  in  a  body. 

A  reply  in  two  paragraphs  was  also  filed  to  the  answer 
of  Schwier  and  Brandt. 

The  first  avers,  that  while  the  decree  under  which  the 
sheriff's  sale  was  made  directed  lot  number  M4  in  IToble's 
addition  to  the  city  of  Indianapolis  to  be  sold,  the  real  estate 
described  in  the  mortgage  was  not  in  Noble's  addition  to 
said  city,  but  in  an  entirely  difierent  piece;  that  the  plaintiff 
is  a  foreigner  by  birth,  has  but  an  imperfect  knowledge 
of  the  English  language,  and  had  no  knowledge  of  this  de- 
fect in  the  decree  until  about  a  week  before  the  beginning 
of  this  suit;  that  upon  discovering  the  defect  in  the  decree, 
he  tendered  said  defendants  the  full  amount  of  the  mort- 
gage and  interest,  and  all  taxes  and  costs,  and  requested 
them  to  convey  the  property  to  the  plahitiff,  which  they 
refused  to  do ;  that  the  plaintiff  had  no  knowledge  of  any 
negotiations  between  said  defendants  and  said  Brayer,  in 
reference  to  said  real  estate,  or  of  their  paying  him  any 
money;  nor  had  he  any  knowledge  that  they  were  about 
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to  make  any  improvements,  nor  have  they,  in  fact,  made 
any. 

The  second  paragraph  avers  the  same  facts  as  the  first, 
as  to  the  defect  in  the  decree  as  to  the  description  of  the 
property,  his  ignorance  of  the  English  language,  and  his 
ignorance  of  the  existence  of  the  defect.  It  denies  any 
knowledge  of  negotiations  between  said  Brayer  and  the 
defendants,  and  of  the  payment  of  any  money  by  the 
latter  to  the  former.  It  charges  that  the  negotiations,  etc., 
were  prior  to  the  6herifi''s  sale.  It  denies  the  allegations 
of  the  answers,  with  reference  to  the  yielding  up  possession, 
rent,  etc.,  and  avers  that  all  the  plaintiff  did  and  permitted 
to  be  done  was  in  ignorance  of  the  misdescription  of  the 
real  estate  and  of  his  legal  rights;  that  he  did  not  know, 
and  does  not  now  know,  that  the  defendants  contemplated 
making  improvements;  that  as  soon  as  he  discovered  the 
defect  in  the  decree,  he  tendered  to  said  Brayer  and  said 
defendants,  the  amount  of  the  principal  and  interest  of  the 
mortgage,  and  all  costs  and  taxes,  and  requested  a  re-con- 
veyance and  satisfaction  of  the  mortgage;  and  they  refused 
to  receive  the  money  and  make  said  conveyance  or  enter 
satisfaction.  He  avers  his  readiness  to  pay  into  court 
whatever  sum  of  money  may  be  necessary  to  satisfy  said 
mortgage. 

The  court  sustained  demurrers  to  all  the  replies,  and  the 
plaintiff  refusing  to  reply  further,  judgment  was  rendered 
for  the  defendants. 

Elliott,  J. — The  only  questions  presented  in  the  case  for 
our  determination  arise  from  the  action  of  the  court  below 
in  overruling  the  demurrers  to  the  answers,  and  in  sustain- 
ing those  to  the  replies. 

Are  the  facts  set  up  in  the  answers  sufficient  to  bar  the 
action?  Two  objections  are  urged  by  the  appellant  to  the 
validity  of  the  sheriff's  sale. 

First,  that  the  error  in  the  description  of  the  mortgaged 
Vol.  XXX.— 22 
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premises  in  the  decree  of  foreclosure  is  fatal  to  the  sale 
made  under  it;  and. 

Second,  that  the  real  estate  mortgaged  consists  of  two 
separate  and  distinct  tracts,  or  parcels,  as  is  shown  by  tho 
description  thereof  in  the  mortgage,  and  in  the  decree  of 
foreclosure,  and  that  the  sherifi*  illegally  offered  and  sold 
both  parcels  together,  instead  of  selling  each  parcel  separ* 
ately. 

Tho  description  of  the  property  in  the  mortgage,  and 
where  it  is  correctly  described  in  the  decree  of  foreclosure 
is  as  follows : — 

"A  certain  parcel  of  land,  situate  in  out-block  number  72, 
of  the  donation  lands  of  the  city  of  Indianapolis,  and  enclosed 
in  the  following  boundaries :  commencing  at  a  point  on  tho 
south  line  of  said  out-block  number  72,  iiffcy  feet  west  of 
the  south-east  corner  of  said  out-lot;  thence  running  north 
to  an  alley  for  one  hundred  and  fifty-eight  feet^  more  or 
less;  thence  west  for  forty-four  feet,  six  inches,  along  the  south 
line  of  said  alley;  thence  running  south  for  one  hundred  and 
fifty-eight  feet,  more  or  less,  to  tho  south  boundary  of 
said  out-block  number  72;  thence  running  east  to  tho  place 
of  beginning.  Also,  another  parcel  of  land,  likewise  situ- 
ate in  said  out-block  number  72,  and  enclosed  in  the  fol- 
lowing boundaries:  commencing  fifty -five  feet  west  of  tho 
north-east  boundary  of  said  out-lot;  thence  running  along 
the  north  line  of  said  out-block  72,  for  fifty-five  feet;  thence 
south  for  one  hundred  and  sixty-one  feet,  more  or  less,  to 
an  alley;  thence  east  along  the  line  of  said  alley  for  fifty- 
five  feet;  thence  north  to  the  place  of  beginning." 

The  conclusion  to  which  wo  have  arrived  upon  tho  sec- 
ond proposition  renders  the  examination  of  tho  first  unnec- 
essary. It  appears  by  the  sheriff's  return  to  the  order  of 
sale  that  the  whole  of  the  mortgaged  premises  were  ofiered 
and  sold  in  one  body  at  the  same  time  to  the  defendant 
Brayer,  the  mortgagee,  for  the  sum  of  three  hundred  dollars. 
The  description  of  land  in  the  mortgage  shows  that  it  con- 
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sisted  of  two  several  lots,  or  parcels,  which  were  separated 
by  an  alley.  The  statute  provides  that "  if  the  estate  shall 
consist  of  several  lots,  tracts,  and  parcels,  each  shall  be  of- 
fered separately;  and  no  more  of  any  real  estate  shall  be 
offered  for  sale  than  shall  be  necessary  to  satisfy  the  execu- 
tion, unless  the  same  shall  not  be  susceptible  of  division."  2 
G.  &  n.  249,  sec.  466.  This  provision  applies  to  sales  on  the 
foreclosure  of  a  mortgage  with  like  force  as  to  sales  on  exe- 
cution. 2  G.  &  n.  295,  sec.  635.  And  it  is  well  settled  by 
numerous  decisions  of  this  court,  that  if  the  sheriff,  in  viola- 
tion of  the  statute,  offer  and  sell  several  distinct  tmcts  or 
parcels  of  land  in  one  body,  the  sale  is  void.  Sherry  v.  Nick  of 
the  Woods^  1  Ind.  575;  Reed  v.  DiceJij  7  lud.  189;  Banks  v. 
Bales,  10  Ind.  423;  Tyler  v.  WiUcerson,  27  Ind.  450.  Brayer, 
the  judgment  plaintiff^  being  the  purchaser  at  sheriff's  sale, 
is  chargeable  with  notice  of  all  irregularities  in  the  sale. 
Nor  do  we  think  that  Schwier  and  Brandt  can  claim  to  be 
innocent  purchasers  without  notice  that  the  sheriff  exceeded 
his  power  in  selling  both  parcels  of  the  land  in  one  body. 
They  purchased  from  Brayer  and  derived  their  titlo  through 
the  mortgage,  decree  of  foreclosure,  and  the  sherifi'^s  sale,  and 
are  chargeable  with  notice  of  the  contents  of  the  record,  and 
are  presumed  to  know  the  law.  The  description  of  the 
land  in  the  mortgage  and  decree  of  foreclosure  shows  that 
it  consisted  of  two  separate  lots,  or  parcels ;  and  the  sheriff's 
return  to  the  order  of  sale,  which  is  a  part  of  the  record, 
shows  that  both  parcels  werp  sold  together  in  one  body: 
they  are  therefore  chargeable  with  notice  of  the  fact  that 
the  sale  was  in  violation  of  the  statute;  and,  as  the  fact  is 
apparent  on  the  face  of  the  record  through  which  they 
claim  title,  the  rule  that  the  sheriff'  is  presumed  to  have 
dono  his  duty  in  making  the  sale  does  not  apply  to  the 
case.    See  Doe  v.  Collins^  1  Ind.  24. 

The  decree  of  foreclosure  was  rendered  on  default;  and 
immediately  following  the  erroneous  description  of  the  land 
ordered  to  be  sold,  la  which  it  is  described  as  lot  number 


840  SUPREME  COURT  OP  INDIAIfA. 

Plel  V.  Brajer  «nd  Others. 

144  in  Koble's  additioa  to  the  city  of  Indianapolis,  oecars 
the  following:  '^Said  plaintifi' having  shown  said  real  estate 
cannot  be  sold  in  parcels  without  injury,  that  the  sheriff 
sell  the  land  to  the  highest  bidder,"  kc.  It  is  insisted  by 
the  appellees  that  this  provision  of  the  decree  was  binding 
on  the  sheriff,  and  rendered  the  sale  of  both  parcels  of  the 
land  together  a  valid  one.    We  do  not  think  so. 

The  complaint  contained  no  averment  that  the  land  could 
not  be  sold  in  parcels  without  injury.  No  such  issue  was 
tendered  by  the  complaint.  Nor  did  the  law  of  the  case 
authorize  such  an  issue  to  be  presented  and  determined  by 
the  court.  Section  683  of  the  code  provides  that,  ^'in  ren- 
dering judgment  of  foreclosure,  the  court  shall  order  the 
mortgaged  premises,  or  so  much  thereof  as  may  be  neces- 
sary, to  be  sold  to  satisfy  the  mqrtgage  and  costs  of  the  ac- 
tion." Where  a  complaint  is  filed  for  the  foreclosure  of  a 
mortgage  upon  which  there  shall  be  due  any  interest,  or 
installment  of  the  principal,  and  there  are  other  installments 
not  due,  the  court  is  required  to  ascertain  whether  the  prop- 
erty can  be  sold  in  parcels,  for  the  purpose  of  determining 
the  proper  decree  to  be .  rendered  in  the  case.  2  G.  &  H. 
295,  296,  sees.  637,  638,  639.  But  when  the  whole  sum 
secured  by  the  mortgage  is  due,  no  such  question  can  be 
properly  presented  to  the  court.  See  Harris  v.  Makepeace^ 
18  Ind.  560;  SwuYA  v.  Pierce.  15  Ind.  210;  Btnion  v.  Waod^ 
17  Ind.  260.  If  the  land  consists  of  separate  parcels,  it  is 
tlie  imperative  duty  of  the  sheriff,  under  the  statute,  to 
offer  the  parcels  separately ;  and  if  it  consists  of  a  sin^e 
tract  or  body,  and  is  susceptible  of  division  without  injury, 
and  the  sale  of  the  whole  is  not  necessary  to  satisfy  the  eze« 
cution,  he  is  required  to  divide  it,  and  to  offer  at  one  time 
only  so  much  of  it  as  may  be  necessary  to  satisfy  the  judg- 
ment, interest,  and  costs.  We  think  the  answers  were  bad. 
If  the  decree  of  foreclosure  is  a  valid  one,  still,  as  the  sale 
by  the  sheriff*  is  void,  the  appellant  hiu}  the  right  to  redeem, 
and  it  is  shpwn  by  the  complaint  that  the  sum  tendeired 
was  sufficient  to  satisfy  the  judgment,  interest,  and  costs. 
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Jadgment  reversed,  with  costs,  and  the  cause  remanded, 
with  directions  to  the  Circuit  Court  to  sustain  the  demur- 
rers to  the  answers,  and  with  leave  to  both  jmrties  to  amend 
their  pleadings. 

J.  L.  Ketcham^  J.  L.  MUchell^  T.  A*  HendriclcSj  0.  -B. 
Herd,  and  A.  W.  Hendricl^y  for  appellant. 

jPl  Rand^  IL  H.  HaU^  and  A.  SddenMicker^  for  appellees. 


JiEGER  V,   STOSLTINa. 

Attachment. — Bond  for  JUUaee  qf  Property. —  Waiver, — Where  property 
attached  has  been  released  ttom  the  custody  of  the  officer,  upon  a  bond 
executed  to  him  for  that  purpose,  and,  afterwards,  an  execution  in  favor  of  a 
stranger  to  the  attachment  proceedings,  issued  after  the  levy  of  the  attach- 
ment, is  levied  upon  the  attached  property  by  the  consent  and  direction  of 
the  attachment  plaintiff,  and  such  property  is  sold  thereon  by  the  officer, 
there  can  be  no  recovery  on  the  bond. 

APPEAL  from  the  Marion  Common  Pleas. 

Frazer,  J. — This  was  a  suit  on  a  bond  to  a  sheriff  to 
release  property  attached  from  the  sheriff's  custody.  The 
answer  was  to  the  effect  that  a  judgment  was  recovered  by 
a  third  person  against  the  plaintiff  in  this  suit,  upon  which 
Richman,  the  principal  in  the  bond  sued  on,  became 
replevin  bail ;  and  that  one  Brinkmyer  also  recovered  a 
judgment  against  Richman;  that  executions  were  duly 
issued  on  said  judgments  after  the  levy  of  the  attachment; 
that  said  executions  were,  by  the  direction  and  consent  of 
the  plaintiff,  levied  upon  the  attached  property,  and  it  was 
sold  by  the  sheriff',  wherefore  it  could  not  bo  returned.  A 
demurrer  to  this  answer  was  overruled,  and  upon  that 
arises  the  only  question  presented. 

The  answer  shows  that  the  plaintiff*  himself  participated 
in  the  unauthorized  act  of  the  sheriff  in  seizing  and  selling 
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the  property  by  virtue  of  the  executions,  thus  putting  it  out 
of  the  power  of  the  obligors  of  the  bond  to  comjily  with 
the  condition  of  the  instrument.  The  appellant  questions 
the  sufficiency  of  this  answer,  but  furnishes  us  with  neither 
reason  nor  authority  upon  which  to  base  a  judgment  in  his 
favor.  A  point  thus  attempted  to  be  thrust  upon  us  for 
decision,  by  way  of  mere  experiment,  may  well  be  deemed 
to  be  waived.  Wo  think,  however,  that  the  answer  was  good. 

The  judgment  is  affirmed,  with  costs. 

J.  M'dnery  J.  L.  Kctcharrtj  and  J.  L.  Mitchdl^  for  appellant. 

A.  G.  ForteTj  B.  Harrison^  and  TF.  P.  Fishbacky  for  ap- 
pellee. 


[30  8« 

30  3421 

139  224 

30  342 

142  374 

30  342 

145  101 


Darnbll  v.  Rowland. 

Fraud. — Pleading;. — ^Tbo  general  allegation  of  fiand  is  not  of  itself  sufficient 
to  raise  snch  an  issue.  The  f^cts — ^tho  acts  and  circumstances — which  con* 
stitutc  the  fraud  must  bo  alleged. 

Same. —  Weakness  of  MM, — If  a  party  be  compos  mentis,  mcfc  weakness  or 
feebleness  of  mind  docs  not  render  him  incapable  of  making  a  contract,  but 
may  become  a  controlling  circumstancci  when  connected  with  other  facts 
tending  to  establish  fraud,  in  giTing  character  to  the  transaction,  and  rcn- 

^  dcring  it  fraudulent;  but  to  make  a  pleading  good  for  that  purpose,  the 
indicia  of  fraud  must  be  alleged. 

Evidence. — Unsovndness  of  Mind. — A  witness  testified  that  he  had  been 
acquainted  with  the  plaintiiF  for  several  years,  and  said,  "I  think  her  mind 
was  rather  weak  at  the  time  of  making  the  contract,  but  was  improTing. 
I  did  not  think  her  mind  was  sufficient  for  mo  to  contract  with  her.'* 

Held,  that  this  did  not  prove  that  the  plaintiff  was  of  unsound  mind. 

APPEAL  from  the  Owen  Common  Pleas. 

Elliott,  J. — Suit  by  Sarah  Rowland  against  Isaac  M. 
Darnell.  The  complaint  is  in  three  paragraphs.  The  first 
paragraph  is  on  a  promissory  note  for  fifty-five  dollars  and 
twenty-five  cents,  payable  when  Darnell  should  collect  that 
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amount  of  interest  due  on  a  note  transferred  bythc  plaintiff 
to  him,  and  avers  that  he  had  collected  said  interest. 

The  second  paragraph  is  upon  the  following  agreement 
in  writing,  viz: — 

^^  Memorandum  of  an  agreement  made  and  entered  into 
between  Isaac  M.  Darnell  and  Sarah  Rowland,  both  of  the 
county  of  Owen  and  State  of  Indiana,  witnesseth:  that 
the  said  Sarah  Bowland  agrees  to,  and  has  this  day  assigned 
over  to  Isaac  M.  Darnell  cash  notes  on  John  Briggs,  of  the 
county  of  Sullivan  and  State  aforesaid,  to  the  amount  of 
one  thousand  three  hundred  dollars,  without  recourse,  the 
same  being  secured  by  mortgage  as  purchase  money  of  real 
estate.  And  the  stnd  Isaac  M.  Darnell,  on  his  part,  agrees 
for  and  in  consideration  of  the  use  of  said  money,  to  pay 
said  Sarah,  as  long  as  she  lives,  one  dollar  for  each  week, 
and  boarding,  if  she  continues  to  live  with  his  family,  and 
also,  in  case  of  sickness,  to  take  care  of  her,  and  see  that 
she  has  proper  medical  attendance ;  and  if  she  chooses  to 
live  with  any  one  else,  he  is  to  pay  her  two  dollars  and  fifty 
cents  each  week,  in  such  payments,  when  due,  as  she  may 
elect  herself.  And,  furthermore,  it  is  mutually  agreed  by 
and  between  the  said  parties,  that  at  the  end  of  the  natural 
lifetime  of  the  said  Sarah  Rowland,  said  Isaac  M.  Darnell, 
his  executors  or  administrators,  is  to  pay  over  the  above 
assigned  notes  to  Hannah  R.  Darnell  and  Jennie  D.  Dar- 
nell, equally  dividing  it  between  them.  And,  furthermore, 
in  order  to  secure  the  performance  of  this  contract  on  the 
part  of  the  said  I.  M.  Darnell,  and  to  secure  damages  which 
mav  arise  to  the  said  Sarah  Rowland  on  account  of  its  for- 
feiture,  said  I.  M.  Darnell  is  to  give  a  lawful  mortgage  on 
the  south  half  of  the  south-east  quarter  of  section  17,  town 
9,  north  of  range  4  west,  or  any  other  property  of  equal  or 
greater  value. 

'*  Witness  our  hands  and  seals,  this  December  19th,  1865. 


"Sarah  Rowland, 
"Isaac  M.  Darnell, 


Seal] 
[Seal]. 
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It  is  averred,  that  after  rnakiDg  said  contract,  the  plaintiff 
lived  in  the  family  of  the  defendant  fifty-nine  weeks,  and 
had  made  her  homo  elsewhere  for  the  period  of  twenty 
weeks.  The  payment  of  forty-seven  dollars  is  admitted, 
and  judgment  demanded  for  the  residue,  according  to  the 
terms  of  the  contract. 

The  third  paragraph  alleges,  that  previous  to  the  month 
of  November,  1867  [1865],  the  plaintiff  was  a  resident  of 
Sullivan  county,  Indiana,  and  possessed  in  her  own  right  a 
competence  sufBcient  for  her  support;  that  having  about 
that  time  disposed  of  her  farm,  with  the  intention  of  invest- 
ing the  proceeds  in  a  manner  that  would  secure  the  comfort 
of  her  declining  years,  the  defendant  at  that  time  sought 
her  out,  and  induced  her  to  pay  a  visit  to  his  family ;  that 
being  unmarried  and  childless,  and  of  advanced  years  and 
feeble  health,  she  availed  herself  of  the  defendant's  invita- 
tion to  visit  her  sister,  the  defendant's  wife;  that  soon 
after  her  arrival '  in  the  defendant's  family  she  was  taken 
seriously  ill,  and  for  some  weeks  suffered  the  inroads  of 
disease;  that  during  said  sickness  the  defendant,  his  wife, 
and  family,  attended  her  with  the  most  assiduous  attention, 
and  by  their  kind  and  flattering  treatment  sought  ill  every 
way  to  win  her  confidence  and  esteem;  that  after  her  con- 
fidence had  thus  been  wrought  upon,  and  her  body  and 
mind  so  enfeebled  by  disease  as  to  render  her  incapable  of 
properly  transacting  her  business,  the  defendant  fraudu- 
lently induced  her  to  enter  into  the  contract  herein  before 
set  out  in  connection  with  the  second  paragraph  of  the 
complaint.  It  is  further  averred  that  soon  after  the  execu- 
tion of  the  contract,  and  the  notes  therein  referred  to  were 
surrendered  to  the  defendant,  "  the  deportment  of  himself 
and  family  towards  the  plaintiff  became  so  harsh  and  disa^ 
greeable  as  to  render  her  stay  among  them  exceedingly 
unpleasant  to  her,  and  she  was  subject  to  such  constant 
annoyance  and  insult  as  to  entirely  rob  her  of  all  the  com- 
forts of  home,  which  the  representations  of  the  defendant 
induced  her  to  believe  she  was  contracting  for,  and  to 
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obtain  which  sho  made  said  contract;"  that  by  reason  of 
said  unkind  treatment  she  was  compelled  to  remove  from 
the  defendant's  family,  and  find  a  home  elsewhere,  which 

she  did  on  the day  of ,  1867;  that  the  defendant 

had  failed  to  pay  all  that  was  due  her  under  said  contract, 
and  had  also  failed  to  execute  and  deliver  to  her  the  mort- 
gage us  required  by  said  contract.  It  prays  that  the  con- 
tract bo  declared  void,  and  for  judgment  for  "said  one 
thousand  three  hundred  dollars,  and  interest  thereon,  and 
for  other  proper  relief," '  A  demurrer  to  this  paragraph 
was  overruled,  to  which  an  exception  was  taken. 

Issues  were  formed  on  the  first  and  second  paragraphs  of 
the  complaint,  but  no  question  arises  on  them  in  this  court. 

To  the  third  paragraph  the  defendant  answered:  First, 
the  general  denial. 

Second,  that  on  the  14th  of  January,  1867,  and  before 
the  commencement  of  this  suit,  the  defendant  executed 
and  tendered  to  the  plaintiflT  a  mortgage  on  the  property 
described  in  the  agreement.  The  mortgage  was  tiled  with' 
and  made  a  part  of  the  answer.  Its  condition  is  in  strict 
conformity  with  the  agreement.  The  paragraph  further 
avers  a  performance  of  all  the  other  stipulations  of  the 
agreement  on  the  defendant's  part,  and  denies  all  fraud. 
The  third  paragraph  alleges  a  performance  of  all  the  stipu- 
lations of  the  agreement  on  the  part  of  the  defendant.  Re- 
ply in  denial.  The  isues  were  tried  by  a  jury,  who  returned 
the  following  verdict:  "Wo  the  jury  find  that  there  is  due 
and  unpaid  upon  the  note  in  the  first  paragraph  $37.84; 
that  the  money  due  per  week  on  contract  in  second  para- 
graph of  complaint  was  not  demanded  by  plaintifiT  of  defend- 
ant; that  there  is  duo  plaintiff  for  money  due  her  per  week 

on  the  contract  at  date  of  suit  $ ;  that  the  contract  was 

not  procured  from  the  plaintiff:'  through  fraud ;  that  the 
plaintiff  at  the  date  of  contract  was  not  capable  of  con- 
tracting. We  the  jury  find  for  the  plaintiff',  and  assess  her 
damages  at  thirteen  hundred  and  thirty-seven  dollars  and 
eighty-four  cents,  and  that  the  contract  named  in  complaint 


846  SUPREME  CODRT  OF  INDL/LNA. 

Darnell  v,  Rowland. 

bo  canceled  and  rescinded."  A  motion  for  a  new  trial  wss 
overruled,  and  judgment  rendered  on  the  verdict. 

Tlie  first  error  complained  of  is  the  action  of  the  court 
in  overruUng  the  demurrer  to  the  third  paragraph  of  the 
complaint.  That  paragraph,  as  we  have  seen,  claims  that  the 
contract  between  the  parties  was  procured  by  fraud,  and 
that  the  plaintiff  at  the  time  of  its  execution  was  so  enfee- 
bled by  disease,  both  in  body  and  mind,  as  to  render  her 
incapable  of  properly  transacting  her  business;  and  for  these 
reasons  it  is  claimed  that  the  contract  should  be  held  void, 
or  rescinded,  and  a  judgment  is  claimed  for  the  amount  of 
the  notes  assigned  by  the  plaintifi*  to  the  defendant.  Upon 
this  paragraph  the  recovery  was  had. 

The  general  allegation  of  fraud  is  not,  of  itself,  sufficient 
to  raise  such  an  issue.  The  facts,  the  acts  and  circumstan* 
ces,  which  constitute  the  fraud  must  be  alleged.  This  the 
paragraph  under  consideration  does  not  do,  and  it  is  not 
therefore  sufficient  to  raise  the  question  of  fraud.  But 
Us  the  jury  found  that  the  contract  was  notprocured  by  fraud, 
we  need  not  discuss  that  question  further.  Nor  is  it  alleged 
that,  at  the  time  of  making  the  contract,  the  plaintiff  was 
of  "  unsound  mind,"  and  therefore  incapable  of  contract^ 
ing.  The  only  allegation  in  the  paragraph  on  the  subject 
is,  that,  ^'her  body  and  mind  were  so  enfeebled  by  disease  as 
to  render  her  incapable  of  properly  transacting  her  busi- 
ness;" and  that  whilst  in  this  condition  the  defendant  fraud- 
ulently induced  her  to  enter  into  the  contract.  We  have 
already  disposed  of  the  allegation  of  fraud,  and  refer  here 
only  to  the  question  of  unsoundness  of  mind.  Mere  weakness 
or  '^  imbecility  of  mind  is  not  sufficient  to  set  aside  a  con- 
tract when  there  is  not  an  essential  privation  of  the  reason- 
ing faculties,  or  an  incapacity  of  understanding  and  acting 
with  discretion  in  the  ordinary  affairs  of  life.  This  inca^ 
pacity  is  now  the  test  of  that  unsoundness  of  mind  which 
will  avoid  a  deed  at  law.  The  law  cannot  undertake  to 
measure  the  validity  of  contracts  by  the  greater  or  less 
strength  of  tlie  understanding;  and  if  the  party  be  compos 
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mentis,  the  mere  weakness  of  his  mental^  powers  does  not 
incapacitate  him."  2  Kent  Com.  452;  Somers  v.  Pumphrey, 
24  Ind.  231. 

Weakness  or  feebleness  of  mind  may  become  a  controll- 
ing circumstance,  when  connected  with  other  facts  tending 
to  establish  fraud,  in  giving  character  to  the  transaction, 
and  rendering  it  fradulent;  but  to  render  a  pleading  good 
for  that  purpose,  the  indicia  of  fraud  must  be  alleged.  We 
do  not  think  the  paragraph  shows  any  valid  reason  for  set- 
ting aside  or  canceling  the  contract.  The  demurrer  to  it 
should  have  been  sustained. 

]^or  does  the  evidence  support  an  allegation  of  unsound- 
ness of  mind  on  the  part  of  the  plaintiff  at  the  time  of 
making  the  contr^ict  It  appears  by  her  own  evidence  that 
she  was  not  sick  at  the  defendant's  house,  as  alleged,before 
the  contract  was  made:  she  says,  ^^I  was  not  sick,  but  had 
some  cough;"  nor  does  she  pretend  that  she  did  not  fully 
understand  the  contract,  or  its  legal  effect,  or  that  she  was  in' 
any  manner  overreached  or  unduly  influenced  in  making  it; 
she  only  complains  of  the  defendant's  family  after  it  was 
made.  Several  witnesses  testify  to  her  soundness  of  mind  at  the 
date  of  the  contract,  whilst  the  only  evidence  even  remotely 
tending  to  the  contrary  is  that  of  one  Minnick,  a  brother- 
in-law,  who  testified  that  he  had  been  acquainted  with  the 
plaintiff*  for  several  years,  and  then  said, "  I  think  her  mind 
was  rather  weak  at  the  time  of  making  the  contract,  but 
was  improving.  I  did  not  think  her  mind  was  sufficient 
for  me  to  contract  with  her."  This  does  not  prove  that  she 
was  of  unsound  mind.  The  verdict  was  clearly  contrary 
to  the  evidence,  and  should  have  been  set  aside  and  a  new 
trial  granted. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  third  paragraph  of  the  complaint,  and  for 
further  proceedings,  &c. 

A.  T.  jRosCy  for  appellant. 

J.  T.  Dye  and  A.  C.  Marrisj  for  appellee. 
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Boatli  and  Others  p,  Spencer  and  Another. 


RouTH  and  Others  v,  Spencer  and  Another. 

PftoCEBDiNa  SuppLEUEMTARY  TO  EXECUTION. — Pleading. — In  A  proceeding  evj^ 
plemcntarj  to  execution,  an  answer  or  a  cross-complaint  not  sworn  to  shoald 
be  rejected  on  motion. 

Supreme  Court. — Abetracts, — This  court  refused  to  pass  upon  the  question  of 
the  exclusion  of  evidence  where  the  abstract  required  hj  rule  ten  of  the 
Supreme  Court  failed  to  show  what  the  evidence  was  or  that  it  was  in  any 
way  material. 

APPEAL  from  tho  Wayne  Common  Pleas. 

Gregory,  J. — This  was  a  proceeding  supplementary  to 
execution,  commenced  by  the  appellees  against  tho  appel- 
lantSj  Routh,  Eouth,  Oanady,  and  Julian,  the  object  of  which 
was  to  reach  the  amount  of  two  notes  executed  by  Cauady 
to  Jeremiah  T.  B.  Routh,  against  whom  the  appellees  had  a 
jugdment,  the  notes  being  in  the  hands  of  Julian,  as  attor- 
ney for  Routh. 

Canady  and  Julian  answered,  admitting  the  indebtedness, 
and  the  possession  in  the  latter  of  tho  notes. 

One  Sanford,  who  was  not  a  party,  but  who  asked  to  be 
made,  such,  joined  in  a  cross-complaint  with  the  adminis- 
trator of  Joseph  Routh  (who  was  a  party),  in  which  Sanford 
set  up  an  equitable  interest  in  a  part  of  the  amount  secured 
by  the  notes,  arising  under  an  agreemeut  between  the  payee 
and  the  administrator,  executed  before  the  commencement 
of  this  proceeding.  On  tho  motion  of  the  appellees  this 
cross-complaint  was  rejected.  This  was  right,  if  for  no 
other  reason,  because  it  was  not  sworn  to.  See  CoJJin  v. 
McClure,  23  Ind.  856. 

Tho  court  below,  on  the  motion  of  the  appelleesi,  rejected 
the  answer  of  the  appellants  setting  up  tho  same  matter 
set  forth  in  tho  cross-complaint.  This  answer  was  not 
sworn  to  by  either  Canady,  Jeremiah  T.  B.  Routh,  or  Julian. 
There  was  no  error  in  this  action  of  the  court. 

The  court  excluded  certain  testimony  offered  by  tho  ap- 
pellants on  the  trial,  but  the  abstract  fails  to  show  what 
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the  evidence  was,  or  that  it  was  in  any  way  material.  This 
court  under  rule  ten  will  not  pass  upon  the  question.  The 
motion  for  a  new  trial  was  properly  overruled. 

The  judgment  is  affirnaed,  with  costs. 

J.  B.  ^  J.  F.  Julian^  for  appellants. 

C  H.  Burchenal,  for  appeUees. 


Chambers  and  Wife  v.  Nicholson. 

PkACTicB. — Foreclontre. — Par6'M.-^In  the  foreclosure  of  a  mortgage  executed 
bj  husband  and  wife,  the  wife  is  a  proper  party  defendant. 

Pleading. — Diicontinuance, — Suit  to  foreclose  a  mortgage.  Answer,  the  gen- 
eral denial,  and  a  paragraph  professing  to  answer  the  whole  complaint^ 
alleging  payment  of  a  part  of  the  debt  secured  bj  the  mortgage.  Repl  j  of 
denial  to  this  paragraph.  Motion  by  defendant  to  discontinue  the  action 
because  the  reply  had  made  an  Issue  upon  the  defective  answer. 

BeUf  that  this  motion  was  properly  orerruled. 

APPEAL  from  the  Knox  Common  Pleas. 

Frazer,  J. — This  was  a  suit  by  the  appellee  against  the 
appellants  (husband  and  wife),  to  foreclose  a  mortgage  exe- 
cuted by  both. 

A  motion  to  strike  out  the  name  of  the  wife  as  a  defend- 
ant was  correctly  overruled.  Surely  this  question  needs  no 
discussion.  There  wad  a  general  denial,  and  a  paragraph 
of  answer  to  the  whole  complaint,  alleging  payment  of  a 
part  of  the  debt  secured  by  the  mortgage,  and  a  reply 
thereto  of  denial,  and  thereupon  a  motion  by  the  appel- 
lants to  discontinue  the  action  because  the  reply  had  made 
an  issue  upon  the  defective  answer;  which  motion  was 
overruled,  and  this  is  assigned  for  error.  The  point  is  too 
sharp  even  for  the  common  law  system  of  pleading,  and  is 
not  supported  by  the  authority  (1  Chit.  PI.  528)  cited  to 
sustain  it.  Where  the  plea  professed  to  answer  only  a  part, 
and  did  no  moroi  and  th^  remainder  was  unanswered,  rega- 
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larity  required  that  the  plaintiff  should  take  judgment  as 
by  nil  dicit  for  the  part  unanswered,  before  replying.  But 
that  rule  could  not  have  applied  in  this  case,  for  here  the 
whole  complaint  was  answered  by  the  general  denial. 

A  motion  for  a  new  trial  was  overruled,  and  this,  it  is 
claimed,  was  error.  It  is  claimed  that  the  evidence  was  not 
sufficient  to  sustain  the  verdict.  The  particular  point  urged 
is,  that  an  assignment  of  an  auditor's  certificate  of  tho  sale 
of  school  lands  was  insufficient.  Tho  particular  defect  in 
the  assignment  is  not,  however,  mentioned  in  the  argument, 
and  we  confess  our  failure  to  discover  it. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages^ 
and  costs. 

J.  C.  Denny  and  G.  G.  Bdhj,  for  appellants. 

T7.  B.  Robinson^  J.  M.  BoyUytmiiF.W.Viehe^  for  appellee. 


The  State  r.  Pryob. 

Cbxuxnal  LAw.-^O&totfuit^  Signature  bff  FaUe  Pretefues. — ^An  indictment  for 
obtaining  by  false  pretenses  the  signature  of  a  person  to  a  promissory 
note  payable  in  bank  to  the  order  of  the  defendant,  for  the  purpose  of  rais- 
ing money  thereon  for  the  sole  benefit  of  the  defendant,  without  considera- 
tion, being  accommodation  paper,  was  held  good. 

Beldf  also,  that  the  ofibnso  was  complete  when  the  signature  was  obtained, 
by  false  pretenses,  with  intent  to  cheat  or  defraud  another,  and  that  it  was 
not  essential  to  the  offense  that  actual  loss  or  injury  should  have  been  sus- 
tained. 

Same. — The  indictment  charged,  with  proper  qualify ing  averments,  that  the  de- 
fendant stated  that  his  indebtedness  was  but  $2,000,  when  be  knew  it  to  be 
$12,000;  and  that  his  property  was  unincumbered  by  debts,  when,  as  ho 
well  knew,  it  was  under  executions  and  judgments  to  the  amount  of  $6,000. 

Ueldj  that  these  were  representations  of  material  facts,  and  BufBcleut. 

APPEAL  from  tho  Cass  Circnit  Court. 
Eap,  C.  J. — Indictment  cbargingtliat  the  appellee  did,  at, 
&c.,  ou,  &c.,  unlawfully,  feloniously,  designedly,  and  with 
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intent  to  defraud  one  Robert  Belew  of  his  goods,  chattels, 
money,  and  property,  obtain  the  signature  of  the  said  Belew 
to  a  certain  written  instrument,  to  wit,  to  a  promissory  note 
forthcRumoftwohundreddollars,  payable  threcmonthsafter 
date,  at  the  Logansport  National  I3ank,  to  tho  order  of  the 
said  Richard  Pryor,  under  tho  name  and  stylo  of  R.  Pryor, 
dated  December  10th,  1867,  for  tho  purpose  of  raising 
money  on  the  same,  for  tho  solo  benefit  of  him,  the  said 
Richard  Pryor,  tho  said  note  being  so  obtained  from 
the  said  Robert  Belew  wholly  without  consideration,  and 
being  what  is  commonly  called  accommodation  paper, 
by  then  and  there  unlawfully,  feloniously,  knowingly, 
falPiply,  and  designedly  pretending  and  representing  to 
hir  the  said  Robert  Belew,  that  he,  said  Richard  Pryor, 
wa  'cn  and  thero  solvent;  that  tho  goods,  wares,  and 
me  iiandisc  which  he,  the  said  Richard  Pryor,  then 
and  there  had  in  his  store  at  Logansport,  State  of  Indi- 
ana, would  more  than  pay  off  all  his  indebtedness,  and 
that  his,  said  Pryor's,  property,  was  free  and  unincumbered; 
that  ho,  said  Pryor,  was  then  and  there  the  owner  of  a  cer- 
tain mortgage  for  the  sum  of  two  thousand  dollars,  which 
would  pay  off  all  of  his  indebtedness  a  second  time;  that 
he,  said  Pryor,  had  his  life  insured  for  two  thousand 
dollai's,  which  sum,  in  the  event  of  said  Pryor's  death, 
would  pay  off  all  of  said  Pryor's  indebtedness  a  third  time; 
that  ho,  said  Richard  Pryor,  did  not  then  and  there  owe 
debts  to  exceed  tho  sum  of  two  thousand  dollars,  and  that 
he,  said  Pryor,  owned  property  to  exceed  that  sum,  to  wit, 
two  thousand  dollars,  free  and  unincumbered  by  debts.  It 
is  averred  that  said  Robert  Belew  believed  tha  said  falso 
pretenses  and  representations  so  made,  and  being  deceived 
thereb}',  was,  by  reason  of  said  representations  and  pre- 
tenses, induced  to  sign  said  note,  and  upon  no  other  con- 
sideration whatever;  and  that  said  Pryor  did  then  and  thero 
obtain  and  receive  the  said  Belew's  signature  as  aforesaid, 
feloniously  and  designedly,  by  means  of  the  said  false  rep- 
resentations and  pretenses,  with  intent  feloniously  to  cheat 
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and  defraud  the  said  Belew  of  his  goods,  &c.  The  indict- 
ment then  denies  the  truth  of  all  the  representations  made, 
charging  that  said  Pryor  was  then,  and  well  knew  himself 
to  be,  indebted  in  the  sum  of  twelve  thousand  dollars,  and 
that  in  fact,  as  he  well  knew,  his  property  was  incumbered  by 
judgments  and  executions  in  the  sum  of  six  thousand  dol- 
lars. 

A  motion  to  quash  the  indictment  was  sustained.  From 
this  ruling  of  the  Circuit  Court  the  State  appeals. 

The  27th  section  of  the  cct  defining  felonies  (2  G.  &  H. 
445)  provides  that,  "  if  any  person,  with  intent  to  defraud 
another,  shall  designedly,  by  color  of  any  false  token  or 
writing,  or  any  false  pretense,  obtain  the  signature  of  any 
person  to  any  written  instrument,  or  obtain  from  any  per- 
son any  money,  transfer,  note,  bond  or  receipt,  or  thing  of 
value ;  such  person  shall,  upon  conviction  thereof,  be  im- 
prisoned," &c. 

Under  a  statute  to  the  same  efieot  in  New  York,  it  was 
held  that  the  ofiense  is  complete  when  the  signature  is  ob- 
tained by  false  pretenses,  with  intent  to  cheat  or  defraud 
another,  and  that  it  is  not  essential  to  the  ofiense  that 
actual  loss  or  injury  should  be  sustained.  In  that  case  the 
distinction  is  taken  between  the  case  of  The  People  v.  StonCy 
9  Wend.  190,  under  a  former  act  of  the  legislature,  and  the 
case  then  under  consideration,  which  was  governed  by  a 
statute  like  our  own.  In  the  case  of  The  People  v.  Stonej 
the  ofiense  charged  was  the  obtaining  an  indorsement 
upon  several  notes  by  false  pretenses,  and  a  doubt  was 
expressed  whether  a  note  thus  obtained,  where  no  use  was 
made  of  it,  would  be  considered  either  money,  goods,  or 
chattels,  or  a  valuable  thing;  but  it  was  held  that  the  later 
statute  rendered  the  ofiense  complete  when  the  signature 
was  obtained.     The  People  v.  Genungy  11  "Wend.  18. 

In  the  case  of  The  People  v.  Gallowayy  17  Wend.  640,  it 
was  held  that  the  instrument  to  which  the  signature  was 
obtained  must  be  of  such  a  character  as  that  it  may  work  a 
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prejudice  to  the  property  of  the  person  affixing  the  signa- 
ture,  or  of  some  other  person. 

The  same  court,  in  ruling  upon  the  same  statute  in  The 
People  V.  Orissiej  4  Dcnio,  525,  determined  that  it  need  only 
appear  that  the  instrument,  on  its  face,  is  one  calculated  to 
prejudice  the  party  who  has  signed  it,  though  on  the  facts 
stated  in  the  indictment  it  would  be  void  for  fraud. 

These  cases  fully  sustain  the  view  we  take  of  the  statute. 
The  note  in  this  case  was  negotiable  so  as  to  protect  an 
innocent  holder,  and  even  the  fraud  practiced  in  obtaining 
the  signature  of  Belew  would  not  have  protected  him  from 
the  liability.  The  indictment  also  charges  the  intent  to 
have  been  to  raise  money  upon  the  note.  The  representa- 
tions are  of  facts,  not  promises;  and  all  estimates  of  values 
placed  by  appellee  upon  his  goods  may  be  disregarded,  and 
still  the  material  facts  remain  :-^the  statement  of  his  indebt- 
edness at  but  two  thousand  dollars,  when  he  knew  it  to 
be  twelve  thousand  doUara ;  that  his  property  was  unincum- 
bered by  debts,  when  it  was  under  executions  and  judg- 
ments to  the  amount  of  six  thousand  dollars,  as  he  wdU 
knew.  The  statements  were  made  of  facts  which  must  have 
been  within  the  knowledge  of  the  appellee,  and  which  the 
person  who  was  thereby  deceived  had  a  right,  as  a  prudent 
man,  to  rely  on  and  accept  as  true  and  act  upon. 

We  are  of  opinion  that  the  motion  to  quash  should  have 
been  overruled.  The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

D.  E.  WUUamsoriy  Attorney  General,  for  the  State. 

F.  Swigart  and  J.  M.  Prattj  for  appellee. 
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143    213| 

Pbactici. — Supreme  Court — Sufficiency  of  Answer. — In  order  that  the  insaffi- 
ciency  of  an  answer  as  a  valid  defense  may  be  assigned  for  error  in  the 
Supreme  Court,  there  should  be  in  the  court  below  a  demurrer  to  the 
answer,  or  a  motion  for  judgment  npon  the  pleadings  notwithstanding  the 
verdict  for  the  defendant,  under  section  372  of  the  code. 

Plead IKO. — Crosi- Complaint. — Answer,  in  which  all  the  material  facts  stated 
went  simply  in  bar  of  the  action,  and  the  relief  prayed  amounted  to  noth- 
ing more  than  would  be  the  legal  effect  of  a  judgment  for  the  defendant. 

Ileldf  that  this  could  not  be  regarded  as  a  cross-complaint. 

Contract. — Retcission  of. — Suit  by  mortgagee  against  mortgagor  to  foreclose  a 
mortgage  of  real  estate  for  purchase  money.  Answer,  setting  np  an  agree* 
meat  between  the  plaintiff  and  defendant  to  rescind  the  sale— that  the  lat- 
ter should  reconvey  the  mortgaged  property,  and  the  former  surrender  the 
notes  given  for  purchase  money— «nd  to  submit  all  other  matters  in  con- 
troversy between  them  to  arbitration;  and  alleging  the  tender  of  a  deed  by 
the  defendant  to  the  plaintiff  in  pursuance  of  said  agreement. 

Held,  that  if  the  facts  proved  on  the  trial  showed,  in  contemplation  of  law, 
a  delivery,  instead  of  a  tender  of  the  deed,  this  fact  could  not  aid  the 
plaintiff  or  weaken  the  defendants  defense. 

Ileldf  also,  that  a  failure  of  the  arbitration,  especially  without  the  fault  of 
dthcr  party,  could  not  affect  the  agreement  to  rescind,  or  deprive  cither 
ef  the  parties  of  the  right,  by  a  proper  suit,  to  compel  a  settlement  of  the 
accounts  between  them  growing  out  of  the  rescission. 

APPEAL  from  the  Montgomery  Circuit  Court. 

Elliott,  J. — Suit  to  foreclose  a  mortgage.  The  facts  al- 
leged iu  the  complaint  are,  that  Bledsoe,  the  appellant,  sold 
to  Eader,  the  appellee,  one  hundred  and  twenty  acrea  of 
land  in  Montgomery  county,  in  this  State,  for  which  Rader 
assigned  to  him  a  claim  for  one  thousand  eight  hundred 
dollars  on  Mills  and  Bryan  for  the  rent  of  the  Oaklan  mills 
in  Clark  county,  payable  one  hundred  dollars  monthly,  and 
also  executed  to  Bledsoe  his  four  several  promissory  notes^ 
as  follows:  one  for  seven  hundred  dollars,  payable  Janu- 
ary 1st,  1865;  one  for  seven  hundred  dollars  payable  Janu- 
ary 1st,  1866;  one  for  six  hundred  dollars  payable  Janu- 
ary 1st,  1867;  one  for  six  hundred  dollars  payable  Jaiiuaiy 
Ist,  1868.    And  to  secure  the  payments  on  the  lease,  and 
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also  Baid  several  promissory  notes,  Rader  executed  to  Bled- 
soe the  mortgage  in  feait. 

The  notes  and  mortgage  were  executed  oa  the  29th  of 
Kovember,  1860;  and  this  suit  was  commenced  on  the  13th 
of  February,  1864,  and  before  either  of  the  notes  was  due. 
The  complaint  alleges  the  non-payment  of  the  money  due 
on  the  lease,  and  that  the  notes  remain  unpaid. 

Bader  filed  a  special  answer  setting  up  new  matter  in 
avoidance  and  as  a  bar  to  the  action,  on  which  an  issue 
was  formed  and  submitted  to  the  court  for  trial,  without  a 
JU17.  The  court  found  for  the  defendant,  overruled  a  mo- 
tion for  a  new  trial,  and  rendered  judgment  on  the  finding. 

It  is  urged  by  the  appellant  that  the  facts  alleged  in  the 
answer  do  not  constitute  a  bar  to  the  action;  and  that  the 
finding  and  judgment,  therefore,  should  have  been  for  the 
plaintiff. 

The  answer  alleges,  that  on  the  28d  day  of  March,  1863, 
the  plaintiff  and  defendant  entered  into  the  following  writ- 
ten agreement  in  reference  to  said  notes,  mortgage,  &c.,  viz: 

"  George  R.  Rader  and  Lewis  8.  Bledsoe,  in  order  to  set- 
tle all  matters  in  controversy  between  them,  make  the  fol- 
lowing agreement:  Said  Rader  is  to  convey  a  certain  lot 
of  land  in  Montgomery  county,  Indiana,  containing  one 
hundred  and  twenty  acres,  to  Bledsoe,  and  said  Bledsoe,  as 
a  concurrent  act,  is  to  surrender  to  said  Rader  all  notes  for 
deferred  payments  thereon,  and  surrender  to  said  Rader  a 
lease  on  Mills  and  Bryan;  and  the  foregoing  agreement  is 
the  inducement  for  the  following  submission  of  all  other 
matters  in  controversy  between  said  parties.  The  items  of 
controversy  are  to  be  furnished  by  the  parties  within  thirty 
days,  and  when  so  furnished  are  to  enter  into  and  become 
a  part  of  this  agreement.  And  the  said  Bledsoe  hereby 
selects  Robert  M.  Eelly  as  an  arbitrator,  and  said  Rader 
hereby  selecta  S.  Stansifer  as  arbitrator,  and  in  case  the  two 
disagree,  they  n^iay  call  in  an  umpire,  and  the  parties  hereby 
agree  to  abide  and  faithfully  perform  the  award  or  un)pirage; 
ai^d  the  same  shall  be  made  a  rule  of  the  Jackson  Circuit 
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Court.  And  the  parties  further  agree  to  enter  into  further 
bonds  with  surety  in  the  penalty  of  one  thousand  dollars 
each,  conditioned  as  aforesaid,  by  the  Ist  day  of  April, 
when  the  conveyance  is  to  be  made,  which  is  to  be  a  special 
warranty  against  incumbrances  since  the  same  was  con- 
veyed to  said  Rader,  and  said  lease  and  notes  are  then  to 
be  surrendered.  G«  B.  Hadeb. 

S.  S.  Bledsoe. 
March  23d,  1868." 

It  is  averred  in  the  answer  that  the  defendant  has  kept 
and  performed  ail  his  covenants  in  said  agreement;  that 
at  the  time  of  making  the  agreement  he  surrendered  the 
possession  of  the  mortgaged  premises  to  the  plaintiff,  who 
then  and  there  took  possession  thereof,  and  has  ever  since 
quietly  and  peaceably  held  the  same,  and  received  the  rents 
and  profits  thereof;  that  on  the  24th  day  of  April,  1863,  he 
executed  and  tendered  to  the  plaintiff*  a  deed  of  convey- 
ance according  to  said  agreement;  but  the  plaintiff  refused  to 
receive  the  deed  and  surrender  said  lease  and  notes,  and  that 
he  brought  the  deed  into  cpurt  for  the  plaintiff;  that  in  order 
to  carry  out  said  agreement  as  to  the  arbitration,  he  execu- 
ted an  arbitration  bond  in  the  penalty  of  one  thousand  dol- 
lars, with  one  Cooper  as  his  surety,  conditioned  as  required 
by  said  agreement.  Prayer  for  judgment,  and  that  the 
plaintiff  may  be  compelled  to  receive  the  deed  and  surren- 
der up  the  lease  and  notes,  and  for  general  relief. 

Ko  demurrer  was  filed  to  the  answer,  nor  was  there  a 
motion  by  the  appellant  for  a  judgment  upon  the  pleadings 
notwithstanding  the  finding  for  the  defendant,  under  sec- 
tion 872  of  the  code.  The  question  therefore  of  the  suffi- 
ciency of  the  answer  as  a  valid  defense  is  not  properly  be- 
fore us.  But  it  is  insisted  that  the  answer  is,  in  fact,  a  cross- 
complaint,  and  that  an  objection  to  a  bad  complaint  may 
be  assigned  for  error  in  this  court,  though  the  objection 
was  not  ta.ken  by  demurrer  in  the  court  below.  Wo  can- 
not regard  this  pleading  as  a  cross-complaint.  Ko  material 
fact  is  stid;ed  in  it  that  dpes  not  go  ^mply  in  bar  ojf  tl^ 
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fiction.  True,  it  prays  that  the  plaintiff  may  be  compelled  to 
accept  the  deed  and  surrender  the  notes.  The  deed  was 
brought  into  court  for  the  defendant;  this  was  necessary  as 
apart  of  the  defense;  and  a  judgment  for  the  defendant, 
upon  tho  final  trial  on  the  merits,  would  bar  any  subsequent 
suit  on  the  notes;  and  tho  prayer  that  they  bo  surrendered 
amounts  to  nothing  more  than  would  bo  the  legal  effect  of 
a  judgment  for  the  defendant. 

Tho  refusal  of  the  court  to  grant  a  new  trial  is  assigned 
for  error.  One  of  the  reasons  urged  fora  new  trial  is,that 
the  finding  of  the  court  is  contrary  to  the  evidence.  This 
point  13  urged  here.  One  objection  taken  to  tho  sufficiency 
of  tho  evidence  is,  that  it  docs  not  prove  a  tender  of  the 
deed  l)y  Rader  to  tho  plaintiff,  as  alleged  in  the  answer,  but 
that  it  shows  an  actual  delivery  thereof.  The  evidence 
shows  that  the  parties  agreed  that  Rader  should  execute 
the  deed  and  leave  it  at  tho  oflico  of  Mr.  Sta'nsifer  for  Bled- 
soe, which  he  did,  and  Stansifer  testifies  that  he  told  Bledsoe 
the  deed  was  there  for  him,  but  that  ho  never  made  an  ac- 
tual tender  or  delivery  of  it  to  Bledsoe.  It  is  not  necessary 
that  wo  should  discuss  tho  question  whether  these  fiicts  do 
or  do  not  show  a  delivery  of  the  deed  in  contemplation  of 
law.  Ruder  treats  them  as  showing  a  tender,  but  if  they 
amount  to  a  delivery,  the  fact  cannot  aid  Bledsoe,  or  weaken 
Eader'a  defense. 

Tho  arbitration  provided  for  in  the  agreement  was  never 
had;  and  it  is  claimed  by  the  appellant  that  this,  of  itself, 
must  defeat  the  defense  of  Rader,  and  should  reverse  tho 
judgment.  It  appears  from  the  evidence  that  both  parties 
in  good  faith  executed  tho  bonds  required  by  the  agreement, 
and  were  both  ready,  willing,  and  anxious,  to  enter  into  tho 
arbitration.  Several  times  were  mufually  agreed  upon  for 
that  purpose,  at  which  the  parties  met;  but  in  every  instance 
tho  arbitration  failed  in  consequenco  of  tho  absence  or  fail- 
ure to  serve  of  one  or  the  other  of  the  arbitrators.  These 
efforts  continned  even  after  this  suit  was  instituted.  Other 
arbitrators  were  agreed  upon,  but  with  no  better  Buccess.  The 
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failure,  therefore,  is  not  attributable  to  any  fault  of  either 
of  the  parties. 

There  is  no  averment  in  the  answer  that  the  arbitration 
was  held  or  an  award  over  made*  ]!Tor  was  such  an  aver* 
ment  necessary  under  the  agreement  set  up  in  the  answer, 
as  we  understand  it 

By  the  agreementUaderwastoreconveytheland  to  Bled- 
soe, and  the  latter  agreed  to  surrender  the  lease  and  the  notes 
given  for  the  land  to  Kader;  and  it  appears  that  it  was  the 
intention  of  the  parties  to  rescind  the  original  contract  of 
sale.  A  rescission  of  the  contract  would  necessarily  imply, 
in  the  absence  of  any  special  agreement  as  to  the  terms  of 
rescission,  that  the  parties  should  be  placed  in  statu  quo.  Ba- 
der  had  received  the  rents  and  profits  of  the  land  for  over  • 
two  years,  for  which  he  would  be  liable  to  account;  and  it 
is  shown  by  the  evidence  that  Bledsoe  had  received  some- 
thing on  the  rent  of  the  mill  referred  to  in  the  mortgage, 
which  he  would  be  required  to  refund  to  Rader.  The  mill, 
it  seems,  was  destroyed  by  fire  a  short  time  after  the  sale 
of  the  laud,  and  hence  a  failure  to  pay  the  subsequent  rents 
by  the  lessees;  and  wo  learn  from  the  evidence  that  the 
adjustment  of  the  accounts  between  the  parties  growing 
out  of  the  original  contract  and  its  subsequent  rescission, 
formed  the  principal,  if  not  the  only  matter  of  difference 
between  them,  which  was  iutended  to  be  submitted  to 
arbitration.  The  failure  of  the  arbitration,  and  especially 
without  the  fault  of  either  of  the  parties,  could  not  afiect 
the  agreement  to  rescind  the  contract;  nor  does  it  deprive 
either  of  the  parties  of  the  right,  by  a  proper  suit,  to  com- 
pel a  settlement  of  the  accounts  between  them,  growing 
out  of  the  rescission. 

We  find  nothing  in  the  case  to  jubtify  a  revereal  of  the 
judgment. 

The  judgment  is  affirmed,  with  costs. 

J.  McCabe^  for  appellant 

J.  M.  Butler  and  S.  C.  WiUsojif  for  appellee. 
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The  Board  op  Commissioners  op  Bartholomew  County  i\ 

Boynton  and  Another. 

PooB. — Physieians/or. — Tho  authority  of  tho  board  of  county  commissioners 
under  sec.  8,  1  G.  &  II.  64,  to  contract  with  physicians  to  attend  upon  the 
poor  generally  in  the  county  includes  tho  power  to  make  the  contract  with 
one  only,  if  the  board,  in  the  exercise  of  a  reasonable  discretion,  shall  deem 
this  sufficient. 

8am£. — If  sufficient  provision  has  been  made  by  tho  board  of  commissioners, 
a  township  trustee  has  no  authority  to  employ  medical  or  surgical  servioet 
for  paupers  within  his  township. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Ray,  C.  J. — Action  against  the  Board  of  Commissioners 
for  services  rendered  to  a  pauper.  Tho  averments  are  as 
foUovrs: — "  Alonzo  G.  Boynton  and  Dubois  Ha  wley,  partners 
as  Boynton  &  Hawlc}',  complain  of  the  Board  of  Commis- 
sioners of  Bartholomew  county  and  say,  the  defendant  is  in- 
debted to  plaintifis  in  the  sum  of  thirty-eight  dollars  for  med- 
cal  services  rendered  to  one  Samuel  P.  Taggart,  a  pauper  of 
Band  Creek  township  in  said  county,  on  the  order  of  John 
Newson,  Trustee  of  said  township,  a  bill  of  particulars  of 
which  is  filed  herewith.  Plaintiffs  aver  that  during  all  the 
time  of  the  rendition  of  said  services  said  defendant  had  not 
contracted  with  physicians  to  attend  upon  the  poor  generally 
in  said  county,  and  had  not  contracted  with  a  physican  to 
attend  upon  the  poor  of  said  township.  Plaintiffs  demand 
payment  foe  $88.00." 

The  appellant  filed  a  demurrer  to  the  complaint  for  the 
reason  it  does  not  state  facts  sufiicient  to  constitute  a  cause 
of  action,  which  being  submitted  to  the  court  was  overruledj. 
to  which  the  appellant  excepted  at  the  time. 

There  is  nothing  in  the  demurrer.  The  trustee  was  au- 
thorized to  contract,  where  no  provision  was  made  for  the 
poor  of  his  township.  Proviso  to  sec.  8,  p.  64, 1  G.  &  H.. 
An  answer  was  filed,  as  follows : — 

"  The  defendant  for  answer  to  the  plaititifts*  complaint  says:- 
that  at  the  time  of  said  pretended  service  to  said  Samuel 
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P.  Taggart,  as  set  forth  in  said  complaint,  he  was  an  inhab- 
itant and  resident  of  Sand  Creek  township  in  said  county 
of  Bartholomew;  that  at  the  time  said  medical  service 
was  rendered,  and  at  the  time  of  the  plaintiffs'  employment 
therefor,  there  was  a  poor-house  of  said  county,  duly  con- 
structed and  provided  with  a  superintendent  therefor  em- 
ployed by  said  county,  for  the  reception  and  care  of  all  the 
poor  of  said  Bartholomew  county;  that  at  said  time  Doc- 
tor John  B.  Groves,  who  is  a  skillful  physician,  having  a 
knowledge  of  surgery,  was  the  physician  of  said  poor-asy- 
lum, and  of  the  jail  of  said  county,  with  whom  the  defend- 
ant, on  the day  of  March,  1867,  had  entered  into  a  con- 
tract to  attend  upon  and  render  all  medical  and  surgical  aid 
to  all  persons  confined  in  the  jail  of  said  county  and  pau- 
pers in  said  county  asylum,  from  said  date,  for  the  time  of 
one  year,  for  a  consideration  paid  to  Iiim  by  defendant;  that 
said  Groves  at  said  time  of  said  pretended  service  rendered 
by  plaintifi*s,  and  of  their  said  employment  therefor  by  the 
said  trustee,  was  at  all  times  ready  and  willing  to  do  and 
pei^orm  any  and  all  duty  within  his  said  employment,  of 
which  plaintiffs  and  said  trustee  of  Sand  Creek  township  well 
knew;  that  at  the  time  of  the  employment  of  plaintiffs  by 
said  trustee  and  the  rendition  of  said  medical  services  by 
them.  Doctor  Solomon  Davis,  who  is  a  resident  of  Barthol- 
omew county,  and  who  is  a  competent  and  skillful  physician, 
having  a  knowledge  of  surgery,  was  the  physician  of  smd 
county  to  attend  upon  and  render  all  necessary  medical  and 
surgical  aid  to  the  poor  generally  therein  outside  of  the 

poor-asylum  and  county  jail;  that  on  the day  of ^ 

1867,  the  defendant  made  and  entered  into  a  contract  with 
said  Davis  wherein  he  agreed  and  was  required  by  said 
contract  for  a  consideration  paid  by  defendant,  to  attend 
upon  and  to  give  and  render  all  necessary  medical  and  sur- 
gical aid  and  assistance  to  all  the  poor  generally  of  Bar- 
tholomew, in  each  and  every  township  of  said  county 
outside  of  the  jail  and  asylum  thereof,  for  the  time  of  one 
year   from    said    date,    and  gave   bond    to   the   defend- 
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ant  for  the  honest  and  faithful  performance  of  his  duties 
under  said  contract  as  aforesaid,  with  good  and  sufficient 
surety  to  the  approval  of  defendant ;  that  at  the  time  of 
said  pretended  employment  of  plaintiffs  by  said  trustee,  and 
the  rendition  of  said  medical  aid  and  service  by  them,  said 
Doctor  Davis  was  the  physician  of  said  county,  as  aforesaid, 
and  was  willing  to  attend  upon  and  render  and  give  all  nec- 
essary medical  and  surgical  aid  and  assistance  to  any  and  all 
the  poor  generally  of  said  county  in  each  and  every  town- 
ship thereof;  and  especially  was  he  ready  and  willing  and 
able  to  attend  upon  and  give  and  render  to  said  Samuel  P. 
Taggart,  the  party  on  whom  said  plaintiffs  attended,  all  nec- 
essary medical  aid,  as  required  by  his  said  contract  with 
defendants,  if  he  had  been  notified  that  his  services  as  phy- 
sician as  aforesaid  were  required;  of  all  whfch  plaintiffs 
and  said  trustee  well  knew;  that  in  said  case  said  Davis 
had  no  notice,  and  his  services  were  at  no  time  required; 
that  Doctor  Davis  resides  at  Columbus,  the  county  seat  of 
said  county,  and  easily  accessible  to  any  portion  thereof; 
and  one  physician  is  able  to  attend  upon  all  the  poor  of  said 
county  outside  of  the  poor-house  and  county  jail;  and  espec- 
ially has  said  Davis  at  all  times  been  ready  and  willing,  able 
and  sufficient  for  said  purpose  for  which  he  was  employed; 
and  defendant  demands  judgment." 

Appellees  filed  a  demurrer  to  the  answer  for  the  cause 
that  the  same  does  not  state  facts  sufficient  to  constitute  a 
defense  to  the  action,  which  being  submitted  to  the  court 
was  sustained,  to  which  appellant  excepted  at  the  time;  and 
appellant  abiding  by  the  answer  and  refusing  to  answer  fur- 
ther, judgment  was  entered  against  appellant  for  the  amount 
of  appellees'  claim. 

Section  8,  1  G.  &  H.  64,  is  as  follows:  "It  is  hereby 
specially  made  the  duty  of  such  board  to  contract  with  one 
or  more  skillful  physicians,  having  knowledge  of  surgery, 
to  attend  upon  all  prisoners  confined  in  jail,  or  paupers  in 
the  county  asylum,  and  may  also  contract  with  physicians 
to  attend  upon  the  poor  generally  in  the  county,  and  no 
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claim  of  a  physician  or  surgeon  for  such  services  shall  be 
allowed  by  such  board,  except  in  pursuance  of  the  terms  of 
such  contract;  provided  that  the  foregoing  section  shall 
not  be  so  construed  as  to  prevent  the  overseers  of  the  poor, 
or  any  one  of  them,  m  townships  not  otherwise  provided 
for,  from  employing  such  medical  or  surgical  services  as 
paupers  within  his  or  their  jurisdiction  may  require." 

The  authority  to  contract  with  physicians  certainly  in- 
cludes the  power  to  make  the  contract  with  one,  if  the 
board  shall,  in  the  exercise  of  a  reasonable  discretion,  deem 
that  contract  sufficient.  The  answer  avera  that  in  this  case 
it  was  ample ;  and  as  the  trustee  is  only  authorized  to  em- 
ploy in  the  event  the  commissioners  fail  to  do  so,  and  such 
failure  is  here  denied,  the  answer  shows  a  want  of  power 
to  make  the  employment.  It  is  of  course  impossible  for  us 
to  judge  of  the  wants  of  the  county  in  this  matter,  and  as 
an  issue  was  tendered,  the  proper  place  to  try  that  issue  as 
a  matter  of  fact  and  not  of  law,  was  the  court  below.  The 
demurrer  should  have  been  ovenniled. 

The  judgment  is  reversed,  with  costs. 

F.  T.  Hordy  for  appellant. 

i2.  HiU  and  O.  W.  Richardson^  for  appellees. 


Cunningham  v.  Mitchbll. 

Husband  and  Wipe. —  W\f^9  Separate  Property, — AQtnaj  of  Stuband. — A 
married  woman  owned  in  fee,  as  her  separate  property,  land  occupied  as  a 
farm  by  herself  and  husband,  and  used  and  cultirated  by  the  latter,  who, 
with  his  wife's  knowledge  and  assent,  used,  sold,  and  marketed  the  annual 
products  as  his  own,  and  used  the  proceeds  in  the  support  of  the  family. 
With  her  assent,  he  rented  a  field  to  be  planted  in  corn,  furnishing  the  team, 
plows,  and  seed  com  to  the  tenant,  who  was  to  have  one-third  of  the  crop. 
The  husband  sold  two-thirds  of  the  growing  crop  in  payment  of  an  account 
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for  medical  senrices  rendered  by  the  purchaser  to  the  husband  and  family. 
Afterwards,  and  before  the  corn  was  ripe,  the  wife  obtained  a  divorce. 
ffeldf  in  a  suit  by  the  wife  against  the  purchaser  for  entering  the  close  and 
gathering  and  carrying  away  the  ripened  corn,  that  the  sale  was  valid,  and 
was  not  affected  by  the  subsequent  divorce. 

APPEAL  from  the  Harrison  Circuit  Court. 

Elliott,  J. — Suit  by  Sarah  J.  Cunningham,  tho  appel- 
lant, against  Charles  G.  Mitchell,  before  a  justice  of  the 
peace,  for  unlawfully  entering  the  close  of  the  plaintiff  and 
gathering  and  carrying  away  therefrom  a  quantity  of  corn. 

The  appellant  recovered  before  the  justice.  Mitchell 
appealed  to  tho  Circuit  Court,  where  there  was  a  finding 
for  him.    Motion  for  a  new  trial  overruled,  and  judgment. 

Tho  only  question  here  is,  did  tho  evidence  sustain  the 
finding? 

It  appears  from  the  evidence  that  the  appellant  was  the 
owner  in  fee,  and  as  her  separate  property  under  the  stat- 
ute, of  the  land  on  which  the  corn  in  controversy  wasstand- 
ing;  that  she  and  her  husband,  Robert  Cunningham,  lived 
on  the  land  in  1867,  and  for  a  number  of  years  prior 
thereto;  that  Robert  owned  a  team,  &c.,  and  during  all  the 
time  they  so  lived  on  the  land  had  used  and  cultivated  the 
same,  and,  with  the  knowledge  and  assent  of  his  wife,  used, 
sold,  and  marketed  the  annual  products  of  the  land  as  his 
own,  and  used  the  proceeds  in  tho  support  of  the  family. 
In  the  spring  of  1867,  Robert,  the  husband,  with  the  assent 
of  his  wife,  rented  a  field  on  the  farm  to  his  son  by  a  pre- 
vious marriage.  Robert  furnished  the  team,  plows  and  seed 
corn;  and  his  son  tended  the  field,  and  was  to  have  one- 
third  of  the  corn.  Robert  was  indebted  to  the  defendant, 
Mitchell,  for  medical  services  rendered  himself  and  the 
family,  and  in  July,  1867,  he  sold  two-thirds  of  the  grow- 
ing crop  to  Mitchell  in  payment  of  said  medical  bill.  In 
September  following,  and  before  the  corn  was  ripe,  the 
appellant  was  divorced  from  her  said  husband;  and  in 
November  following,  Mitchell,  claiming  under  the  purchase 
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from  the  husband,  gathered  and  carried  away  the  corn  for 
which  the  suit  wa8  brought. 

It  thus  appears  that  the  husband,  in  the  management  of 
the  farm  for  their  common  benefit,  was  the  clearly  recog- 
nized  agent  of  his  wife,  with  power  to  sell  and  dispose  of 
the  crops  at  pleasure,  and  for  his  own  purposes,  which 
power  had  not  been  countermanded,  and  hence  still  existed 
at  the  time  of  the  sale  of  the  corn  to  Mitchell;  and  the  sale 
being  a  valid  one  at  the  time  it  was  made,  was  not  affected 
by  the  subsequent  divorce  of  the  appellant  from  her  hus- 
band. 

We  are  therefore  of  opinion  that  the  finding  and  judg- 
ment of  the  Circuit  Court  are  clearly  sustained  by  the  evi- 
dence, and  that  the  judgment  should  be  affirmed. 

The  judgment  is  affirmed,  with  cost«. 

W.  A.  Porter^  for  appellant. 

S.  K.  Wdfe  and  J.  W.  Nichol,  for  appellee. 


RusTON  and  Others  v.  Grimwood. 

Location  or  Highways. — Supermtor. — Trespa$t, — Trespass  for  entering  the 
enclosed  land  of  the  plaintiff  and  remoTing  fences.  Answer,  jnstifjing  tho 
entry  and  the  removal  of  the  fences  under  an  order  of  the  board  of  county 
commissioners  locating  and  establishing  a  township  road. 

Beld^  that  the  answer  was  bad  for  failing  to  aver  that  the  supervisor  gave  the 
occupant  of  the  land  sixty  days  notice  in  writing  to  remove  his  fence. 

Samk. — Order  qf  Location, — Description  qf  IJiffhway. — In  a  proceeding  for  the 
location  of  a  highway,  the  final  order  of  the  board  of  commissioners  wa? 
as  follows:  *'And  the  board,  having  duly  examined  and  considered  said 
report,  accept  and  approve  the  same,  and  it  is  now  here  ordered  that  taid 
road  be,  and  the  same  is  hereby  located  to  the  width  of  twenty-five  feet.*' 
The  beginning,  terminus,  course,  and  distance  of  the  road  were  described 
in  the  petition. 

Z^<^  that  the  order  was  sufficiently  definite. 
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Huston  and  Others  v.  Grimwood. 

Kiw  Trial. — Ezeesnve  Damages, — The  Supreme  Court  will  not  consider  the 
question  of  excessiye  damages  if  it  be  not  embraced  in  a  motion  for  a  new 
trial. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Gregory,  J. — Suit  by  the  appellee  against  the  appellants 
for  trespass  for  entering  the  enclosed  land  of  the  plaintiff 
and  removing  fences. 

The  defendant  answered  in  two  paragraphs.  The  sec- 
ond paragraph  is  the  general  denial.  The  first  paragraph 
justified  the  entry  and  removing  the  fences  under  an  order  of 
the  Board  of  Commissioners  of  Vanderburgh  county,  made 
at  their  December  term,  1866,  locating  and  establishing  a 
township  road. 

A  demurrer  was  sustained  to  this  paragraph,  and  that  is 
complained  of  as  the  first  alleged  error. 

This  paragraph  is  bad,  because  it  fails  to  aver  that  the 
supervisor  gave  the  occupant  of  the  land  sixty  days  notice 
in  writing  to  remove  his  fence.    See  1  G.  &  H.  865,  sec.  41. 

It  is  claimed,  that  the  final  order  establishing  the  road  is 
void  for  uncertainty.  The  petition  states  the  beginning, 
terminus,  course,  and  distance  of  the  road.  The  order  is 
as  follows :  *<And  the  board,  having  duly  examined  and 
considered  si^id  report,  accept  and  approve  the  same,  and  it 
is  now  here  ordered  that  said  road  be,  and  the  same  is  here- 
by located  to  the  width  of  twenty-five  feet.** 

We  hold  that  the  order  is  sufficiently  definite.  The  pe- 
tition, remonstrance,  and  report  of  the  reviewers  are  a  part 
of  the  record,  as  well  as  the  final  order,  and  taken  together 
there  can  be  no  difficulty  in  determining  the  location  of  the 
road. 

It  is  urged  that  the  damages  are  excessive,  but  this  question 
was  not  embraced  in  the  motion  for  a  new  trial,  an^  there- 
fore cannot  be  considered  here. 

The  judgment  is  affirmed,  with  costs. 

J.  M.  Shackelford  and  B.  A.  Hilly  for  appellants. 

A.  Igkhart  and  C.  Daiby  for  appellee. 
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Thb  Jeffbrsokvillb,  Madison,  and  Indianapolis  Railroad 

Company  v.  Chenoweth. 

Railroads. — Injury  to  Animals. — Pleading. — Sail  against  a  railroad  company 
for  the  yaluo  of  stock  killed  on  tho  track  of  the  defendant  by  a  passing 
train,  the  complaint  averring,  "that  at  the  time  and  place  when  and  where 
said  stock  was  so  run  over  and  killed  as  aforesaid,  the  said  railroad  was  not 
securely  fenced  as  required  by  law." 

Htld^  that  this  ayerment  sufficiently  implied  that  the  road  was  not  securely 
fenced  where  the  animals  entered  upon  it. 

Ileld^  also,  that  the  words,  "not  securely  fenced  as  required  bylaw,"  alleged 
a  fact,  and  not  a  conclusion  of  law. 

APPEAL  from  the  Morgan  Common  Pleas. 

The  appellee  sued  the  appellant  in  the  Johnson  Common 
Pleas  for  the  value  of  stock  killed  on  the  track  of  the 
appellant  at  different  times  by  passing  trains.  Various  par- 
agraphs of  the  complaint  charging  the  defendant  with  neg- 
ligence were  dismissed. 

The  other  paragraphs  alleged  tho  killhig,  &c.,  and  each 
averred,  '^that  at  the  time  and  place  when  and  where  said 
stock  was  BO  run  over  and  killed  as  aforesaid,  the  said  rail- 
road was  not  securely  fenced  as  required  by  law." 

Demurrers  to  these  paragraphs,  on  the  ground  that  they 
did  not  state  facts  sufficient,  were  overruled,  and  the  defen- 
dant excepted. 

Issues  were  formed,  and  the  venue  having  been  changed 
on  thvj  defendant's  motion  to  the  Morgan  Common  Pleas, 
the  cause  was  there  tried  by  a  jury.  Verdict  for  the  plain- 
tiff*, and  judgment  thereon.  The  rulings  on  the  demurrers 
to  the  complaint  are  assigned  as  error. 

Frazer,  J. — The  complaint  in  this  'case  has  the  same 
defect  that  was  urged  in  The  L  ^  C.  R.  R.  Co.  v.  Ad/dns^ 
23  Ind.  840.  In  that  case  the  aveniient  was  held  equiva- 
lent to,  or  at  least  implying,  that  the  road  was  not  securely 
fenced  where  t;he  animals  entered  upon  the  railroad.  I  am 
free  to  admit  that  this  was  a  very  liberal  construction  of  a 
pleading  when  attacked  by  demurrer,  and  if  the  question 
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were  now  here  for  the  first  time  I  should  not  so  hold.  I 
do  not  think  that  such  looseness  in  pleading  should  be  gen- 
erally sustained.  But  that  case  lias  not  been  overruled,  as 
the  counsel  for  the  appellant  seem  to  suppose;  and  the 
majority  of  the  court  is  not  prepared  to  overrule  it,  deeming 
it  correct. 

There  is  nothing  in  the  suggestion, that  the  words  of  the 
complaint,  "not  securely  fenced  as  required  by  law,"  allege 
only  a  conclusion  of  law.  They  aver  the  fact  that  the  road 
was  not  securely  fenced,  and  the  subsequent  words  neither 
enhance  nor  diminish  the  force  of  the  fact  stated. 

The  judgment  is  afiirmed,  with  ten  per  cent,  damages 
and  costs. 

(t.  M.  Ocerstreet  and  A.  B.  Hunter,  for  appellant. 

S.  P.  OyUr  and  D.  W.  Howe,  for  appellee. 


Short  v.  West. 

Kbw  Trial. — Mieconduct  pf  Jury, — ^That  the  finding  of  a  jury  should  be 
reached  without  its  members  being  exposed  to  improper  influences  is  essen- 
tial, in  order  to  give  anj  value  to  the  verdict;  and  where,  by  reason  of  an 
irregularit  J  on  the  part  of  the  jury  there  can  bo  no  certainty  that  the  ver- 
dict has  not  been  improperly  influencedi  there  should  be  a  new  trial. 

Samk. — Separation  of  Jury. — Where  the  Jury  had  retired  to  consider  of  their 
rerdict,  and,  without  the  consent  of  the  defendant  or  the  permission  of  the 
court,  about  eleven  o'clock  at  night,  they  agreed  to  return  as  a  finding,  that 
they  agreed  to  disagree,  and  sealed  up  the  same  and  disbanded  (having 
informed  the  baili£f  that  they  had  agreed  upon  a  finding  and  sealed  it  up, 
and  the  bailifif,  acting  in  good  faith,  having  permitted  them  to  go  to  their 
homes) ;  and  they  did  not  meet  again  until  the  hour  of  eight  the  nest  morn- 
ing, when  they  destroyed  the  finding  agreed  upon,  and  brought  into  court 
a  general  and  special  verdict  against  the  defendant; 

Htldy  that  a  motion  for  a  new  trial  by  the  defendant,  assigning  this  miscon- 
duct of  the  jury  for  cause,  should  have  been  sustained. 

APPEAL  from  the  Lawrence  Circuit  Court. 

Bat,  C.  J. — ^The  appellee,  plaintiff  below,  obtained  a  ver- 
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diet  and,  over  a  motion  for  a  new  trial,  judgment  was  ren- 
dered in  his  favor.  One  of  the  grounds  for  anew  trial  was 
alleged  misconduct  on  the  part  of  the  jury. 

An  affidavit  was  filed  in  support  of  the  motion,  by  the 
appellant,  stating  that  after  the  jury  had  retired  to  consider 
of  their  verdict,  without  the  consent  of  the  aj)pellant  or 
the  permission  of  the  court,  about  the  hour  of  eleven  o'clock 
at  night  they  agreed  to  return  as  a  finding,  that  they  agreed 
to  disagree,  and  they  sealed  up  the  same  and  disbanded, 
and  did  not  meet  again  until  the  hour  of  eight  o'clock  the 
next  morning,  when  they  destroyed  the  finding  agreed  upon 
and  brought  into  court  a  general  and  special  verdict  against 
the  appellant. 

The  affidavit  of  the  bailifi*  is  also  filed,  stating  that  the 
jury  informed  him  they  had  agreed  upon  a  finding,  and 
sealed  the  same  up,  and  that,  acting  in  good  faith,  he  per- 
mitted them  to  return  to  their  homes ;  that  next  morning 
two  of  the  jurors  called  upon  him  at  an  early  hour  and 
demanded  the  key  of  the  jury  room,  which  he  gave  them, 
and  about  eight  o'clock  the  jury  reassembled,  and  at  their 
request  he  furnished  them  with  another  envelope,  which 
last  envelope  contained  the  verdict  returned  into  court;  and 
that  from  the  statements  of  two  of  the  jury,  made  to  him 
while  still  separate,  and  the  facts  above  stated,  he  believes 
the  finding  returned  into  court  is  not  the  same  in  efibct  as 
the  one  agreed  upon  before  the  jury  disbanded.  There  is 
also  another  affidavit  stating  the  admission  of  a  juryman 
that  a  new  verdict  was  agreed  upon  in  the  morning  and 
returned  into  court. 

In  the  case  of  Commonwealth  v.  JSofiy,  12  Pick.  496,  Chief 
Justice  Shaw  states  the  rule  on  that  subject  thus:  "  The 
result  of  the  authorities  is,  that  where  there  is  an  irregular- 
ity which  may  affect  the  impartiality  of  the  proceedings,  as 
where  meat  and  drink  or  other  refreshments  have  been  fur- 
nished by  a  party,  or  where  the  jury  have  been  exposed  to 
the  effect  of  such  influence,  as  whore  they  have  improperly 
separated  themselves,  or  have  had  communications  not 
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authorized ;  there,  inasmuch  as  there  can  be  no  certainty  that 
the  verdict  has  not  been  improperly  influenced,  the  proper 
and  appropriate  mode  of  correction  or  relief  is  by  undoing 
what  is  thus  improperly  and  may  have  been  corruptly  done." 

It  was  held  in  Shepherd  v.  Baylor,  2  South.  827,  where 
the  jury  left  the  room  forcibly  and  against  the  will  of  the 
constable,  that  a  finding  subsequently  returned  by  them 
should  be  set  aside. 

The  fact  that  the  jury  in  this  case  resorted  to  deception 
to  secure  the  consent  of  the  bailift'  having  tliem  in  charge 
to  their  separation,  does  not  relieve  the  case  from  the  effect 
of  the  rule.  Our  statute  states  as  a  cause  for  a  new  trial, 
"misconduct  of  the  jury  or  prevailing  party."  This  case 
comes  clearly  within  the  letter  of  the  law,  and  in  its  very 
nature  is  such  that  we  cannot  say  the  appellant  has  not 
been  injured  by  the  irregularity.  'We  cannot,  therefore, 
question  that  it  comes  also  within  the  spirit  of  the  statute. 

That  the  finding  of  a  jury  should  be  reached  without  its 
members  being  exposed  to  improper  influences,  has  been 
regarded  as  essential  to  give  any  value  to  the  verdict.  It 
seems  important  that  this  rule  should  not  be  relaxed. 

The  agreement  to  disagree  was  no  verdict,  and  the  jury 
themselves  so  treated  it ;  and  their  resort  to  misrepresenta- 
tion to  secure  their  separation  exposes  them  to  not  unrea- 
Bonable  suspicion. 

The  motion  for  a  new  trial  should  have  been  granted. 

The  judgment  is  reversed,  at  costs  of  appellee,  and  the 
cause  remanded  for  a  new  trial. 

S.  W.  Shorty  for  appellant. 

E.  D.  Pearson  and  A.  C.  Vbris,  for  appellee. 
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Harlock  v,  Barnhiser  aad  Others. 


Harlock  v.  Babnhizer  and  Others* 

MoRTQAGB. — Redempiien, — ^A  mortgage  of  real  estate  executed  and  recorded 
after  a  decree  of  foreclosure  on  a  former  mortgage,  but  before  sole  mtder 
such  decree,  does  not  give  the  junior  mortgagee  the  right  to  redeem. 

Same. — Suit  by  a  junior  mortgagee  to  redeem  the  mortgaged  premises  from  a 
sale  under  a  decree  of  foreclosure  on  a  prior  mortgage,  to  which  decree  the 
junior  mortgagee,  whose  mortgage  was  unrecorded,  was  not  a  party.  Tb« 
complaint  did  not  aver  that  the  holder  of  the  senior  mor^;age  had  notice 
of  the  unrecorded  mortgage,  or  that  the  purchaser  had  such  notice. 

Btld^  that  the  complaint  was  bad  on  demurrer. 

APPEAL  from  the  Hamilton  Circuit  Court. 

Gbeqoey,  J. — The  appellant  filed  his  complaint  against 
the  appellees,  in  which  he  seeks  as  junior  mortgagee  to 
redeem  the  mortgage  premises  from  a  sale  thereof  un* 
der  a  decree  of  foreclosure  of  the  equity  of  redemption  on 
a  prior  mortgage.  The  appellant  was  not  a  party  to  the 
decree.  He  held  an  unrecorded  mortgage  at  the  com- 
mencement of  the  foreclosure  suit.  After  the  decree,  but 
before  the  sale,  the  mortgagor  executed  to  the  appellant 
a  second  mortgage  on  the  premises  sought  to  be  redeemed, 
which  mortgage  was  duly  recorded  before  the  sale.  The 
wife  of  the  mortgagor  joined  in  the  execution  of  each  mort- 
gage, but  she  was  not  a  party  to  the  decree  of  foreclosure. 
There  is  no  allegation  that  the  holder  of  the  senior  mort- 
gage had  notice  of  the  unrecorded  mortgage,  nor  is  there 
any  averment  that  the  purchaser  had  any  such  notice.  The 
court  below  sustained  a  demurrer  to  the  complaint,  and  this 
is  the  alleged  error  complained  of.  The  only  question 
argued  by  counsel,  and  the  only  one  considered  by  this 
court,  is  this :  Had  the  appellant  the  right  to  redeem  ?  It  is 
claimed  that  the  fact  that  the  second  mortgage  was  recor- 
ded before  the  sale  gave  the  right. 

The  second  mortgage  was  executed  pending  the  jproceed- 
ings  to  foreclose  on  the  senior  mortgage.  It  is  a  well  estab- 
lished rule,  that  purchasers  during  the  pendency  of  a  suit 
are  bound  by  the  decree  in  the  suit  withont  being  made 
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parties.  Item  v.  Hazdriggj  11  Ind.  448;  Green  v.  TTAtte,  7 
Blackf.  242. 

The  rights  of  the  purchaser  of  the  mortgage  premises 
uuder  the  decree  could  not  be  affected  by  the  unrecorded 
mortgage  of  which  he  had  no  notice. 

We  have  not  considered  the  question  of  the  right  of  the 
appellant  growing  out  of  the  fact  that  the  wife  was  not  a 
party  to  the  decree.  The  power  of  the  wife  to  convey  or 
mortgage  her  inchoate  right  in  the  lands  of  her  husband 
during  Ills  life,  except  by  way  of  estoppel,  presents  a  ques- 
tion of  too  much  magnitude  to  be  considered  in  the  absence 
of  argument. 

The  court  below  committed  no  error  in  sustaining  the 
demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  coats. 

A.  F.  ShirtSj  for  appellant 

J.  W.  JEvanSf  for  appellees. 
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FsomssoET  Nqts. — JHHsienee, — ^In  order  to  bind  the  aseignor  of  a  promissory 
note,  such  diligence  only  is  required  of  the  assignee  in  prosecuting  the 
maker  to  insolvency  as  prudent  men  usually  exercise  in  taking  care  of  their 
own  interests  under  the  like  circumstanceir. 

Siins.— Where  the  assignee  commenced  his  suit  on  the  note  against  the  maker 
in  proper  time,  in  the  court  first  to  sit  after  the  maturity  of  the  note,  and 
the  legislature,  after  the  suit  was  brought,  postponed  the  term  of  the  court 
in  which  it  was  pending  until  after  the  sitting  of  another  court; 

Helt^  that  the  assignee  was  not  bound  to  dismiss  that  suit  and  commence  in 
the  other  court. 

8amb.— »A  judgment  having  been  obtained  in  proper  time  by  the  assignee 
against  the  maker,  execution  was  issued  thereon  twenty*three  days  after  Its 
rendition  and  twelve  days  after  the  close  of  the  term. 

HeH  that,  prima  fadej  this  was  due  diligence. 
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Sams. — Ezetue/or  Want  0/  Diligence, — The  insolTencj  of  the  maker  when: 
jadgment  13  rendered  against  him  at  the  suit  of  an  assignee,  excnsea  tii« 
necessity  of  an  execution. 

Same. — Evidence, — Where,  in  a  suit  by  the  assignee  against  the  assignor  of  a 
promissory  note,  the  plaintiff  put  in  eridence  a  judgment  rccoTcred  by  him 
against  the  maker  and  a  summons  showing  the  commencement  of  the  suit 
which  resulted  in  the  judgment,  but  omitted  to  introduce  any  other  part  of 
the  record ; 

Held^  that,  as  it  did  not  appear  that  the  judgment  introduced  was  upon  the 
'  note  in  suit,  this  evidence  was  insufficient  to  bind  the  assignor. 

Pbactice. — Supreme  Court — Motion  to  Strike  Out — No  question  can  be  made 
in  the  Supreme  Court  upon  the  refusal  of  the  court  below  to  strike  oat  a 
portion  of  a  paragraph  of  a  pleading. 

APPEAL  from  the  Decatur  Common  Pleas. 

Frazer,  J. — This  was  a  suit  by  the  assignee  against  the 
assignor  of  a  promissory  note.  Questions  were  made  upon 
the  sufficiency  of  both  paragraphs  of  the  complaint.  As  to 
the  first,  it  is  argued  that  it  does  not  show  due  diligence  in 
prosecuting  the  makers  to  insolvency. 

We  cannot  agree  that  the  holder  of  the  note,  having  com- 
menced his  suit  in  proper  time  in  the  court  first  to  sit  after 
the  maturity  of  the  note,  was  bound  to  dismiss  that  suit 
and  commence  in  another  court,  the  legislature  having, 
after  the  suit  was  brought,  postponed  the  term  of  the  court 
in  which  itNvas  pending  until  after  the  sitting  of  the  other 
court.  We  know  of  no  authority  for  requiring  such  extra- 
ordinary diligence.  Such  diligence  only  is  required  as  pru- 
dent men  usually  exercise  in  taking  care  of  their  own  inter- 
ests under  the  like  circumstances.  To  this  extent  only  does 
the  contract  bind  the  assignee.  If  other  proceedings  out  of 
the  usual  course  would  save  the  debt,  the  indorser  can 
always  put  himself  in  position  to  resort  to  them  for  his  own 
protection,  at  his  own  expense. 

"Hot  can  we  assent  to  the  proposition  of  the  appellant, 
that  in  order,  prima  facky  to  show  due  diligence,  an  execu- 
tion should  have  issued  earlier.  Twenty-three  days  elapsed 
after  the  rendition  of  judgment,  and  twelve  days  after  the 
close  of  the  term.  In  Dorsey  v.  Hadlocky  7  Blackf.  118,  twen- 
ty-four days  elapsed  after  the  rendition  of  judgment,  and  it 
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was  held  a  sufficient  amount  of  diligence,  prima  facie.  In 
Spears  v.  Clark,  8  Ind.  296,  the  Indiana  cases  upon  this  par- 
ticular subject  were  reviewed,  and  it  was  declared  that  they 
authoritatively  established  the  rule  that  the  issue  of  execu- 
tion in  such  cases  may  be  delayed  till  a  reasonable  time 
therefor  has  elapsed  after  the  close  of  the  term  at  which 
judgment  has  been  rendered,  unless  special  circumstiinces 
are  shown,  requiring,  as  an  act  of  good  faith,  that  it  issue 
earlier.  In  that  case  fourteen  days  elapsed  after  the  close 
of  the  term,  and  thirty  days  after  the  judgment  was  ren- 
dered. 

The  second  paragraph  is  like  the  fii*st,  except  that  it 
alleges  the  insolvency  of  the  makers  when  the  judgment 
was  rendered,  thus  seeking  to  excuse  the  necessity  of  an 
execution  upon  the  ground  that  it  would  have  been  wholly 
useless  and  unavailing.  "We  think  the  demurrer  to  it  was 
properly  overruled. 

It  is  assigned  for  error  that  the  court  below  erred  in  refus- 
ing to  strike  out  a  portion  of  the  second  paragraph.  We 
think  that  this  action  of  the  court  was  correct;  but  if  not, 
no  question  upon  it  can  be  made  in  this  court.  This  has 
been  so  frequently  held  that  it  cannot  now  need  discussion. 

But  the  judgment  must  be  reversed  for  error  in  refusing 
a  new  trial;  and  this  is  the  only  error.  The  plaintitt*  failed 
utterly  to  prove  that  he  had  sued  or  obtained  judgment 
upon  the  note.  He  put  a  judgment  in  evidence  recovered 
by  him  against  the  makers,  and  a  summons  showing  the 
commencement  of  the  suit  which  resulted  in  the  judgment, 
but  omitted  to  introduce  any  other  part  of  the  record;  and, 
consequently, it  did  not  appear  that  the  judgment  was  upon 
the  note. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

J.  Gavin,  C.  Ewing,  and  J.  D.  Miller,  for  appellant. 

C.  Shane  and  W.  A.  MoorBj  for  appellee. 
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GwiNN  and  Wife  v.  Williams  and  Others. 

Ybndob  and  PuiiCHABBiL — OwtrdMt  Sale  c/  Real  EtiaU. — FrauiL — A  giukr- 
dian,  for  the  purpose  of  obtaining  to  bimselfthe  title  to  the  real  estate  of  his 
vard,  procured  an  order  of  sale  and  sold  the  land  at  pnblic  sale,  but  made 
report  that  he  had  sold  at  private  sale  as  ordered  by  the  conrL  lie  procured 
a  person  to  bid  off  the  land  for  his  benefit  and  discouraged  and  prcyentcd 
others  from  bidding.  The  purchaser  assigned  to  the  guardian  the  certifi- 
cate of  purchase  given  him  by  tho  guardian,  and  received  back  his  notes  for 
the  deferred  payments,  the  first  payment  not  having  been  made,  though  the 
guardian  had  reported  full  payment.  The  commissioner  appointed  to  make 
conveyance  executed  a  deed  to  tho  guardian  as  assignee  .of  the  purchaser. 
The  proceedings  as  they  appeared  upon  the  record  were  regular  and  valid. 

Seldy  that,  as  between  the  guardian  and  ward,  the  title  of  the  former  was  bo^ 
but  not  so  the  title  of  a  purchaser  from  the  guardian  for  a  valuable  consid- 
eration and  without  notice  of  the  fraud,  or  the  title  of  the  vcndeo  of  such 
a  purchaser. 

APPEAL  from  the  Johnson  Circuit  Court. 

Elliott,  J. — This  was  u  complaint  by  V7illiam  M.  Gwinn 
and  Mary,  his  wife,  formerly  Mary  Sanders,  a  daughter  of 
one  Daniel  Sanders,  deceased,  against  Henry  Tucker,  Pbebe 
Hays  and  Joel  Williams,  to  set  aside,  as  fraudulent,  cei*tain 
conveyances  of  a  tract  of  land,  of  one  undivided  half  of 
which,  it  is  claimed,  the  plaintifi*  Mary  Gwinn  is  the  owner 
in  fee.  The  issues  formed  in  the  case  were  tried  by  the 
court,  the  trial  resulting  in  a  finding  and  judgment  for 
the  defendant.    A  motion  for  a  new  trial  was  overruled. 

The  case  is  here  on  the  evidence.  The  facts  shown  by 
the  record  are,  in  substance,  as  follows :  Daniel  Sanders 
died  seized  of  the  land  in  controversy,  prior  to  1852,  leav- 
ing a  widow  and  three  daughters— Mary,  one  of  the  plain- 
tifis,  Caroline,  and  ITaucy  Ann.  In  1852,  tho  defendant 
Henry  Tucker  (who  died  during  the  pendency  of  this  suit, 
his  heirs  being  substituted  as  defendants)  married  the 
widow,  and  was  appointed  guardian  of  the  persons  and  es- 
tates of  the  children  by  the  Probate  Court  of  Johnson 
county;  and  in  August^  1852,  petitioned  said  Probate  Court 
for  an  order  to  sell  the  land,  subject  to  the  widow's  dower; 
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alleging  that  the  land  was  going  to  decay  and  becoming 
less  valuable;  that  the  wards  had  not  derived  any  material 
benefit  therefrom;  that  they  had  no  other  means  to  defray 
the  expenses  of  their  keeping,  clothing,  and  education;  and 
that  it  would  be  to  their  interests  to  have  the  land  sold,  and 
the  proceeds  put  at  interest  or  invested  in  other  lands. 
The  record  shows  that  an  inventory  and  appraisement  of 
the  land  was  made  by  two  disinterested  appraisers,  who,  un- 
der oath,  appraised  it  subject  to  the  widow's  dower,  at  twelve 
hundred  dollars,  which  was  filed  in  said  court;  that  the 
guardian  gave  bond  with  surety  in  double  the  appraised 
value,  which  was  approved  by  the  court;  and  thereupon  the 
court  ordered  that  the  guardian  proceed  to  sell  the  land  at 
private  sale,  at  a  sum  not  less  than  the  appraised  value 
thereof,  the  purchaser  being  required  to  pay  one-third  of 
the  purchase  money  down,  one-third  in  twelve  months,  and 
the  remainder  in  eighteen  months,  from  the  day  of  sale,  to 
be  secured  by  note,  without  relief  from  valuation  or  ap- 
praisement laws ;  that  at  the  succeeding  January  term  of 
said  Probate  Court,  the  guardian  filed  a  report  in  writing, 
stating,  among  other  things,  that  pursuant  to  the  order  of 
the  court,  he  did,  on  the  11th  day  of  September,  1852,  sell 
the  land  (which  is  described),  subject  to  the  widow's  dower, 
to  James  J.  Tucker  for  the  sum  of  seventeen  hundred  and 
ten  dollars  and  fifty  cents,  being  more  than  its  appraised 
value,  and  being  the  best  price  which  could  be  obtained  for 
the  same;  and  that  the  whole  of  the  purchase  mouey  had 
been  paid.  The  report  was  verified  by  affidavit,  and  was 
confirmed  by  the  court,  and  Daniel  McKinnoy  wasappointed  a 
commissioner  to  make  and  execute  to  the  purchaser  or  his 
assigns  a  deed  of  conveyance  of  the  land,  subject  to  the 
widow's  dower. 

The  guardian  executed  to  James  J.  Tucker,  the  purchaser, 
a  certificate  of  said  purchase,  dated  September  11th,  1852, 
entitling  him  to  a  deed  upon  the  payment  of  the  purchase 
money,  should  the  sale  be  confirmed  by  the  court.  On  the 
27th  of  September,  1852,  James  J.  Tucker  assigned  the  cer- 
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tificate  of  purchase  to  Henry  Tucker,  the  guardian.  On 
the  8th  of  January,  1853,  McKinney,the  commissioner  ap- 
pointed by  the  court  for  that  purpose,  executed  a  deed  for 
the  land  to  Henry  Tucker,  as  assignee  of  James  J.  Tucker, 
the  purchaser,  which  was  reported  to,  and  confirmed  by,  the 
court.  The  deed  recites  the  facts  set  forth  in  the  petition, 
the  order  of  sale  and  the  report  and  confirmation  thereof, 
his  order  of  appointment,  the  certificate  of  purchase  to  James 
J.  Tucker,  and  the  assignment  thereof  to  Henry  Tucker. 
The  widow  of  Sanders  subsequently  died,  and  Nancy  Ann, 
one  of  the  children,  also  died,  soon  after  her  mother,  intes- 
tate  and  without  issue. 

Henry  Tucker  continued  in  possession  of  the  land  until 
November  11th,  1859,  when  he  sold  and  conveyed  it  to 
Phebe  Hays,  for  a  valuable  consideration,  and  she  on  the 
23d  of  January,  1863,  sold  and  conveyed  it  to  Williams, 
who  is  still  in  possession. 

Parol  evidence  given  in  the  case  very  clearly  proves  that 
the  only  object  of  Henry  Tucker,  the  guardian,  in  petition* 
ing  for  the  sale  of  the  lands,  was  to  procure  the  title  to 
himself,  at  the  lowest  possible  price,  in  total  disregard  of 
the  interest  of  his  wards.  He  sought  to  procure  some  one 
to  become  the  purchaser  for  his  benefit,  and  upon  disclos- 
ing his  object  to  an  attorney,  he  was  advised  that  he  would 
better  sell  it  at  public  sale,  which,  in  fact,  he  did,  though  he 
reported  it  as  sold  at  private  sale.  He  finally  procured 
James  J.  Tucker,  a  relative,  to  bid  it  oft'  for  his  benefit,  and 
at  the  time  of  the  sale  used  every  eftbrt  in  his  power  to 
prevent  others  from  bidding,  by  notifying  them  that  they 
must  show  their  money,  and  that  he  would  not  receive  the 
bid  of  any  one  unless  he  had  money  enough  there  to  meet 
the  first  payment ;  and  in  that  way  actually  prevented  one 
person  from  bidding  who  came  to  the  sale  for  that  purpose, 
but  who  had  not  brought  his  money  with  him. 

There  was  but  a  single  bidder  present  who  was  thus  qual- 
ified, and  he  ran  the  land  up  to  within  a  few  cents  of  the 
price  at  which  it  was  finally  bid  off  by  James  J.  Tucker. 
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James  J.Tncker  was  a  witness  on  the  trial,  and  testified  that 
Henry  Tucker  procured  him  to  bid  off  the  land  for  his,  Hen- 
ry's, benefit,  but  that  he  was  limited  in  price  to  one  thousand 
seven  hundred  dollars;  and  that  ho  finally  bid  it  oft*  at  one 
thousand  seven  hundred  and  ten  dollars  and  fifty  cents,  on 
his  own  responsibility  and  for  himself,  as  it  went  beyond 
the  limit  fixed  by  Henry.  He  admits  that  he  did  not  pay 
the  first  payment,  but  says  that  when  Henry  delivered  him 
the  certificate  of  purchase  he  executed  notes  for  the  deferred 
payments,  which  were  returned  to  him  by  Henry  when  he 
transferred  to  the  latter  the  certificate  of  purchase.  Thus 
Henry,  by  a  false  report,  procured  the  title  to  the  land, 
without  any  portion  of  the  purchase  money  having,  in  fact, 
been  paid;  although  he  subsequently  accounted  for  it  to 
his  successor  in  the  guardianship. 

The  case  would  be  a  clear  one  if  jthe  title  had  remained 
in  Henry  Tucker  till  after  the  commencement  of  the  suit; 
but  he  sold  and  conveyed  the  land  to  Mrs.  Hays  some  years 
before  the  suit  was  commenced. 

The  proceedings  under  which  Henry  Tucker  procured 
his  title  were  regular  and  valid,  as  they  appear  upon  the 
record.  Mrs.  Hays  purchased  for  a  valuable  consideration, 
and  there  is  no  evidence  that  she  had  any  notice  of  the 
fraud  of  Henry  Tucker;  indeed,  the  evidence  proves  the 
reverse.'  Her  title  is  therefore  good,  as  she  is  protected  as 
a  purchaser  for  a  valuable  consideration  without  notice  of 
the  fraud,  and  that  protection  extends  to  TVUliams,  her 
vendee. 

The  judgment  of  the  Circuit  Court  must  therefore  be 
aflSrmed. 

The  judgment  is  affirmed,  with  costs. 

F.  M.  ^  J.  A.  Finch  and  D.  D.  Banta^  for  appellants. 

G^.  M.  Overstreet  and  A.  B.  Hunter^  for  appellees. 
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Cboss  V.  Wood  and  Others. 

Surety. — Guarantor. — Eztauion  of  Time. — An  agreement,  inado  tvhilo  tba 
interest  lair  of  1865  was  in  force,  by  a  creditor  with  the  principal  debtor, 
withont  the  consent  of  the  surety  or  the  guarantor,  to  give  a  limited  time 
after  the  debt  became  due,  in  consideration  of  the  payment  in  advance  of 
four  per  cent,  in  excess  of  six  per  cent,  interest,  released  the  surety  and 
the  guarantor. 

APPEAL  from  tho  Porter  Circuit  Court. 

Gregort,  J. — Suit  by  the  appellant  on  a  promissory  note 
and  guaranty  thereof  against  John  Wood,  Jr.,  Oliver 
Wood,  John  Wood,  Sr.,  and  Nathan  Wood. 

John  Wood,  Sr.,  was  a  surety,  and  Nathan  Wood  the 
guarantor.  The  defense  successfully  set  up  by  them  in  the 
court  below  was,  that  the  payee,  knowing  the  relation  of 
the  parties  to  the  note  as  principals  and  sureties,  made  an 
agreement  with  tho  principals  to  give  three  months  time, 
in  consideration  of  tho  payment  in  advance  of  four  per 
cent  usurious  interest,  or  four  per  cent,  in  excess  of  six  per 
cent,  without  the  knowledge  or  consent  of  tho  sureties. 

The  note  was  executed  March  18th,  1865,  duo  fifteen 
months  after  date.  The  suit  was  commenced  on  the  8d  of 
October,  1867.  The  trial  was  had  on  the  21st  of  Septem- 
ber, 1868.  The  contract  to  give  time  was  made  in  the 
month  of  January,  1867. 

At  the  time  this  contract  was  made  the  act  of  December 
19th,  1865  (Spec.  Sess.  1865,  p.  176),  was  in  force.  By  that 
act,  the  contract  to  pay 'more  than  six  per  cent,  interest  was 
void  as  to  the  excess,  but  money  voluntarily  paid  could  not 
be  recovered  back,  directly  or  indirectly. 

It  is  claimed  that  Harbert  v.  Dumonty  3  Ind.  846,  is  not 
good  law ;  and  that  Rednian  v.  Deputy^  26  Ind.  338,  is  not 
in  point  from  the  fact  that  in  the  latter  case  there  was  a 
payment  of  legal  as  well  as  usurious  interest  in  advance. 

The  taking  of  usury  is  not  malum  in  se,  but  only  malum 
prohibitum.    By  the  law  in  force  when  tho  contract  for 
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delay  was  made  it  was  not  unlawful  to  take  usury  in  ad- 
vance. 

The  statute  making  the  taking  of  usury  a  misdemeanor 
was  repealed  by  the  act  of  March  7th,  1861  (2  G.  &  II.  657, 
sec.  10).  By  the  act  of  March  9th,  1867,  it  is  provided,  that 
all  interest  exceeding  the  rate  of  ten  per  centum  per  annum 
shall  be  deemed  usurious  and  illegal  as  to  the  excess  only. 
This  was  the  law  in  force  at  the  time  of  the  trial,  and  by  it, 
it  was  not  usurious  to  take  ten  percent,  interest  in  advance. 
The  validity  of  the  agreement  for  the  delay  must,  however, 
be  tested  by  the  law  in  force  when  the  contract  was  made. 

The  evidence  given  on  the  trial  in  the  court  below  is  in 
the  record,  and  by  it,  it  is  clear  to  our  minds  that  substan- 
tial justice  was  done ;  and  that  there  is  no  available  error  in 
the  record. 

The  judgment  is  affirmed,  with  costs. 

T.  J.  Merrifield  and  W.  H.  CalkinSy  for  appellant. 

fif.  J.  Anihovyy  F.  Churchy  S.  E.  Perkins^  L.  Jordan y  and 
8.  E.  Perkinsy  Jr.y  for  appellees. 


Pulley,  Adminstrator,  v.  Perfect. 

Decbdints'  Estates. — Clainu. — ^The  statemeDt  of  a  claim  filed  against  a  dece- 
dent*8  estate  consisted  of  a  copy  of  a  note  given  bj  the  decedent  to  the 
claimant,  and  was  accompanied  bj  an  affidavit  as  required  by  the  statute. 

B€ldy  that  the  statement  was  sufficient. 

APPEAL  from  the  Tipton  Common  Pleas. 

Bat,  C.  J. — The  appellee  filed  against  the  estate  of  which 
the  appellant  was  administrator  a  claim  for  allowance. 

The  statement  consisted  of  a  copy  of  a  note  given  to  the 
appellee  by  the  decedent  on  whose  effects  the  administra- 
tion was  had,  and  was  accompanied  by  an  affidavit  that  the 
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claim  was  just  and  true  and  that  there  was  no  offset,  as  re- 
quired by  the  statute.  A  demurrer  was  filed  and  overruled. 
Judgment  for  the  appellee.  The  statement  was  sufficient. 
Crabb  v.  Atwood,  10  Ind.  822. 

The  judgment  is  affirmed,  with  costs. 

J.  Greetij  for  appellant. 

N.  jB.  Overman  and  O.  W.  Lowley,  for  appellee. 


Adamson  t;.  Ross. 

Vbndob  ahd  Pubcbasbb. — Title  Bond. — Suit  on  a  title  bond  for  thoconTcj- 
ance  of  certain  land|  *'with  the  house,  steam  sa^-mill,  and  all  the  piiTi- 
Icges,  appurtenances,  and  machinery  of  CTcry  kind  to  the  same  belonging." 
Complaint  averred  that  the  purchase  money  had  been  paid  in  money,  land, 
and  property,  which  the  defendant  had  agreed  to  receive  and  had  received 
in  payment;  that  plaintiff  purchased  with  the  express  view  of  getting  the 
steam  saw-mill,  believing  the  same  to  bo  situated  on  the  land,  which  de- 
fendant knew;  but  that  the  mill  was  in  fact  situated  on  land  to  which 
defendant  had  no  title;  that  certain  appurtenances  to  the  mill,  without 
which  it  would  be  of  little  or  no  value,  as  well  as  part  of  the  mill  itself, 
were  situated  on  a  strip  of  land  to  which  the  defendant  had  no  title  and  no 
right  of  control;  that  defendant  had  failed  to  make  a  deed  for  the  mill  and 
appurtenances,  and  could  not  do  so.  Prayer  that  the  bond  be  canceled, 
but  for  judgment  for  the  amount  of  the  penalty. 

Seldf  that  the  complaint  was  sufficient  to  entitle  the  plaintiff  to  damages,  but 
not  to  authorize  a  rpscission. 

ffeldf  also,  that  the  prayer  for  rescission  did  not  make  the  complaint  bad. 

IleUi,  also,  that  the  measure  of  damages  in  such  case  is  the  purchase  money 
and  interest 

ffeld^  also,  that  the  acceptance  of  property  in  accord  and  satisfaction  bound 
the  defendant  to  the  fulfillment  of  his  contract  the  same  as  if  payment  had 
been  made  in  money. 

Practice. — Special  Finding. — That  the  special  finding  of  facts  is  inconsistent 
with  the  general  verdict,  is  not  a  cause  for  a  new  trial;  but  the  proper  mo- 
tion is  for  judgment  on  the  special  finding,  notwithstanding  the  general 
Terdict 
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Sahi. — ArteBt  qf  Judgment. — A  motion  in  arrest  of  Judgment  reaches  any 
defect  in  the  pleadings  not  cured  ^ j  the  rerdict  or  the  statute  of  amcndmentf, 
or  waived  bj  foiling  to  demur. 

APPEAL  from  the  Clay  Circuit  Court. 

Gbegort,  J.— Suit  by  Eose  against  Gilbert  and  Adamson 
on  a  title  bond  in  the  penal  sum  of  three  thousand  dollars, 
conditioned  as  follows:  ^'the  said  Gilbert  has  sold  the  said 
Rose  the  following  tract  of  land"  (givingdescription  thereof), 
''  with  the  house  and  steam  saw-mill  and  all  the  privileges, 
appurtenances,  and  machinery  of  eveiy  kind  to  the  same  be- 
longing, for  the  sum  of  fourteen  hundred  and  fifty  dollars; 
now,  if  the  said  Gilbert  shall,  on  or  before  the  5th  day  of 
January,  1862,  execute  to  said  James  M.  Rose  a  good  and 
sufiicient  deed  in  fee  simple,  clear  of  incumbrances,  for  the 
said  property  above  described,  this  bond  shall  be  void,  else 
to  remain  in  full  force." 

The  bond  was  executed  by  Gilbert  as  principal  and 
Adamson  as  surety.  Adamson  demurred  to  the  second 
paragraph  of 'the  complaint,  which  was  overroled,  and  this 
is  assigned  for  error. 

It  is  averred  in  this  paragraph,  that  the  purchase  money 
had  long  since  been  paid  to  the  defendants,  and  each  of 
them,  by  the  payment  of  money  and  the  conveyance  of  land 
and  property  to  them  and  each  of  them,  which  they  and 
each  of  them  agreed  to  and  did  receive  in  payment  and  dis- 
charge of  said  fourteen  hundred  and  fifty  dollars;  that  at 
the  time  the  plaintiff  contracted  for  and  purchased  the  land, 
he  did  it  with  the  express  view  to  and  for  the  purpose  of 
getting  the  steam  saw-mill,  supposing  and  believing  the  mill 
to  be  situated  upon  the  land,  all  of  which  the  defendants  and 
each  of  them  well  knew :  whereas  the  saw-mill  was  and  is,  in 
fact,  situated  upon  land  to  which  the  defendants  had  no  title; 
the  mill  being  situated  east  of  Eel  river,  on  the  east  bank 
thereof,  about  one  hundred  feet  from  the  water's  edge ;  and 
between  the  mill  and  the  river  there  is  a  narrow  strip  of 

land  belonging  to  — — ,  in  which  neither  of  the 

defendants  had  any  title  whatever,  and  over  which  neither 
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of  them  had  any  right  of  control;  and  from  the  west  end 
of  the  mill  there  was  and  is  as  an  appurtenance  of  the  mill,  a 
certain  log  shoot  running  to  the  river  and  over  and  across 
the  narrow  strip  of  land,  between  eighty  and  one  hnndred 
feet  long,  for  the  purpose  of  drawing  logs  from  the  river  to 
the  mill,  which  the  defendants  nor  either  of  them  had  any 
right  to  erect  and  maintain,  and  without  the  use  of  which 
the  mill  would  be  very  greatly  reduced  in  value,  and,  in  fact, 
of  very  little  or  no  value;  that  the  well  and  ditches  which 
supply  the  mill  ^nth  water  for  operating  the  same  are  upon 
the  strip  of  land;  that  the  defendants  nor  either  of  them 
had  any  right  to  the  use  of  the  water  privileges;  and  that 
about  fifteen  feet  of  the  west  end  of  the  mill  is  on  the  strip 
of  land ;  wherefore  the  defendants  and  each  of  them  had 
not  only  failed  to  make  a  deed  for  the  mill  and  appurte- 
nances, but  are  not  in  a  condition  to  do  so.  This  paragraph 
contains  a  prayer  that  the  bond  be  canceled,  but  aska  for  a 
judgment  for  three  thousand  dollars  damages,  in  conse* 
qucnce  of  the  failure  of  the  defendants  to  comply  with  its 
obligation. 

It  is  claimed  that  the  price  and  value  of  the  land  and 
property  taken  in  payment  and  satisfaction  of  the  purchase 
money  ought  to  have  been  averred.  We  regard  this  para* 
graph  sufficient  to  entitle  the  plaintiff  to  damages  foi^  a 
breach  of  the  contract,  but  it  does  not  contain  averments 
enough  to  authorize  a  rescission.  Viewed  in  this  light,  the 
allegation  as  to  the  payment  of  the  purchase  money  is  un* 
objectionable.  The  contract  required  the  payment  of  four- 
teen hundred  and  fifty  dollars  in  money.  The  payment  in 
anything  else  was  by  the  subsequent  agreement  of  the  par- 
ties. The  acceptance  of  property  in  accord  and  satis- 
faction bound  the  defendants  to  the  fulfilment  of  their  con- 
tract to  the  same  extent  as  if  payment  had  been  made  in 
money.  The  measure  of  damages  in  such  a  case  is  the 
purchase  money  and  interest  The  prayer  for  rescission  does 
not  make  the  paragraph  bad.  . 

The  next  alleged  error  complained  of,  is  the  action  of  the 
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court  below  in  sustaining  a  demurrer  to  the  seventh  para* 
graph  of  the  defendants'  answer.  That  paragraph  is  an 
answer  to  the  second  paragraph  of  the  complaint,  and 
avers,  that  it  wlis  a  part  consideration  of  the  bond,  that  the 
plaintiff  was  to  make  for  Adamsou,  on  his  farm,  six  thous- 
and rails  and  one  thousand  ground  chunks,  and  deliver  two 
thousand  feet  of  lumber  in  the  spring  of  18G1;  which  he 
had  failed  and  refused  to  perform;  and  that  he  also  received 
from  Adamsou,  in  part  payment  of  the  consideration  for  said 
bond,  two  lots  in  Bowling  Green  and  two  lots  in  Poland, 
which  plaintiff  received  and  still  holds,  and  has  never  of- 
fered to  rescind  the  contract  or  place  the  parties  in  the  con- 
dition they  were  before  the  bond  was  executed. 

The  contract  was  for  the  payment  in  money  of  fourteen 
hundred  and  fifty  dollars.  The  second  paragraph  of  the 
complaint  avers  payment  in  money,  land,  and  property.  The 
seventh  paragraph  of  the  answer,  if  it  amounts  to  anything, 
is  an  argumentative  denial  of  payment,  and  as  the  general 
denial  was  in,  no  harm  was  done  in  sustaining  the  demur- 
rer. But  it  is  difficult  to  see  the  application  of  this  para- 
graph to  the  case  made  by  the  complaint.  The  contract 
sued  on  did  tiot  embrace  the  rails,  chunks,  and  lumber,  nor 
the  conveyance  of  the  lots.  How  they  became  connected 
with,  or  formed  any  part  of,  the  contract  is  not  shown. 

The  court  committed  no  error  in  sustaining  the  demurrer. 

There  was  a  jury  trial,  general  verdict  for  the  plaintift', 
and  answers  to  interrogatories.  The  defendants  moved  for 
a  new  trial  which  was  overruled.  Motion  in  arrest  over- 
ruled, and  judgment. 

The  code  provides  that  "when  the  special  finding  of  facts 
is  inconsistent  with  the  general  verdict,  the  former  shall 
control  the  latter,  a.nd  the  court  shall  give  judgment  accord- 
ingly." 2  G.  &  H.  206  sec.  887.  The  proper  motion  in 
such  case  is  for  judgment  on  the  special  finding,  notwith- 
standing the  general  verdict.  It  is  not  one  of  the  causes 
for  a  new  trial.  The  motion  in  arrest  reaches  any  defect 
in  the  pleadings  not  cured  by  the  verdict  or  the  statute  of 
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amendments,  or  waived  by  failing  to  demur.  There  is 
nothing,  however,  in  thespecial  finding  inconsistent  with  the 
general  verdict. 

It  is  claimed  that  the  special  findings  show  that  the 
plaintiff  did  not  comply  with  his  contract;  but  it  was  no 
part  of  the  contract  in  suit,  that  the  plaintiff  was  to  make 
six  thousand  rails  and  one  thousand  chunks  for  the  defend- 
ants; and  a  finding  under  the  pleadings,  that  it  was,  and 
that  the  plaintiff  had  furnished  but  twenty-seven  hundred 
rails,  is  not  inconsistent  with  the  general  finding. 

It  is  claimed,  that  the  court  erred  in  giving  and  refusing 
instructions.  The  motion  for  a  new  trial  does  not  present 
any  question  as  to  instructions.  The  rule  on  this  subject 
was  carefully  considered  and  passed  upon  in  Daioson  v.  Coff^ 
man,  28  Ind.  220.  That  case  goes  as  far  as  it  is  safe,  in  the 
fair  and  intelligent  administration  of  justice. 

The  only  remaining  point  made  in  the  motion  for  a  new 
trial  is  the  alleged  ground  that  the  damages  are  excessive. 
We  have  looked  through  the  evidence  and  think  that  the 
jury  were  warranted  in  their  finding. 

The  judgment  is  afiirmed,  with  costs,  and  five  per  cent* 
damages. 

«7.  3L  Hannaj  for  appellant. 

S.  Claypooly  for  appellee. 


Thb  White  Water  Valley  Railroad  Company  v.  Quiojc 

Railroads. — Injtary  to  ArdmaU, — Pleadinj. — Jutiicd  o/the  Peace, — Coinplaint 
before  a  justice  of  the  peace  against  a  railroad  company,  averring  tliat  "a 
locomotiye  owned  and  used  hj  the  said  defendant  on  its  railroad  in  the 
county  of  Franklin  and  State  of  Indiana,  on,  &c.,  struck,  ran  against  and 
orer,  and  killed,  one  hog  of  the  plaintiff; "  and  that  at  the  time  and  place 
of  the  killing  the  road  was  not  fenced. 
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Beldf  that  by  the  liberality  of  constroction  which  pleadings  before  a  justice  of 
the  peace  should  receive,  this  sufficiently  showed  that  the  animal  was  killed 
in  Franklin  county,  and  that  the  defendant  committed  the  injury. 

Held,  also,  that  an  allegation  that  the  road  could  properly  have  been  fenced 
at  the  place  of  the  killing  would  have  been  wholly  unnecessary. 

Same. —  Where  Required  to  Fence,'^K  railroad  company  is  bound  to  fence  at  a 
place  where  ita  ^oad  is  situated  on  the  tow-path  of  a  canal  abandoned  as  a 
thoroughfare. 

APPEAL  from  the  Franklin  Common  Pleas. 

Frazer,  J. — This  was  a  suit  against  the  appellant,  to  re- 
cover the  value  of  a  hog  of  the  appellee,  killed  by  the 
appellant's  cars,  its  railroad  not  being  fenced.  The  case 
originated  before  a  justice  of  the  peace,  and  though  there  is 
only  twenty-five  dollars  involved,  the  case  is  lawfully  here. 

The  complaint  alleged,  that  "a  locomotive  owned  and 
used  by  the  said  defendant,  on  its  railroad,  in  the  county 
of  Franklin  and  State  of  Indiana,  on,  &c.,  struck,  ran 
against  and  over,  and  killed,  one  hog  of  the  plaintiflT,"  and 
that  at  the  time  and  place  of  killing  the  road  was  not 
fenced.  It  is  argued  that  this  does  not  show  that  the  ani- 
mal was  killed  in  Franklin  county,  or  that  the  appellant 
committed  the  injury.  We  think  that  by  such  liberality 
of  construction  as  pleadings  before  justices  of  the  peace 
should  receive,  the  complaint  is  sufiicieut  in  these  particu- 
lars. It  is  also  urged  that  the  complaint  should  have 
averred  that  the  road  could  properly  have  been  fenced  at 
that  place;  but  we  think  that  such  an  allegation  wouldrhave 
been  wholly  unnecessary.  Affirmative  matter  of  defense 
comes  from  the  defendant,  and  need  not,  and  indeed  should 
not,  be  anticipated  by  the  complaint. 

The  evidence  disclosed  that  at  the  place  where  the  hog 
was  killed  the  railroad  was  situated  on  the  old  tow-path  of 
the  White  Water  Valley  Canal,  on  the  south  side  of  the 
canal,  and  that  there  was  no  fence  on  the  north  side  of  the  rail- 
road. The  evidence  did  not  expressly  disclose  whether  the 
canal  was  in  use  for  any  purpose  or  not.  It  might  have 
been  inferred  from  the  evidence  that  as  a  thoroughfare  it 
Vol.  XXX.— 25 
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was  abandoned — as  is  notorious.  Railroads  are  not  apt  to 
occupy  the  tow-paths  of  canals  in  use  as  such.  Then,  was 
the  appellant  bound  to  fence  at  that  place?  We  think  so. 
The  argument  that  the  canal  is  a  highway,  and  could  not 
be  lawfully  obstructed  by  a  fence,  would  do  well  enough  in  a 
proper  case.  But  abandoned  works  of  that  character  are 
probably  not  meant  to  be  protected  as  highways.  The  ver- 
dict was  right. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 

G.  Holland  and  C.  C.  Bintdey^  for  appellant. 

JET.  C.  Hannay  F.  51  Swifts  and  W.  G.  Quickj  for  appellee. 


BiOLER,  Administrator,  and  Others  v.  Hooker. 

DisciNTB.— TTufbw**  Distributive  Sharc^^A  widow's  share  in  tho  pecBOoal 
property  left  for  distribation  on  the  settlement  of  the  estate  of  her  deceased 
bnsband  is  the  same  whether  she  be  tho  widow  of  a  first  or  any  sabseqiieiit 
marriage. 

APPEAL  from  the  Warren  Common  Pleas. 

Ray,  C.  J. — ^On  the  final  settlement  of  the  estate  of  her 
deceased  husband,  the  appellee,  who  was  his  widow  by  a 
third  marriage,  claimed  one-third  of  the  personal  property 
left  for  distribution.  The  children  of  tho  deceased  by  his 
first  wife  answered,  stating  their  claim  to  the  entire  per- 
sonal estate.  A  demurrer  was  sustained  to  their  answer, 
and  distribution  ordered  to  the  widow,  of  one-third  of  the 
personal  estate. 

•The  proper  result  was  reached  by  the  ruling.  The  24th 
section  of  the  act  regulating  descent,  1  G.  &  II.  295,  so  far 
as  personal  property  is  involved,  makes  no  distinction 
between  the  widow  of  a  first  or  any  subsequent  marriage. 
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The  second  clause  of  the  section,  improperly  introduced  by 
the  word  "provided/*  does  not  affect  the  personal,  but  by  its 
teims  is  limited  to  the  real  estate. 

The  judgment  is  affirmed,  with  costs. 

jD.  F.  Gregory  and  J.  Harper^  for  appellants. 

J.  IL  BroioiXy  far  appellee. 


FiNOH  and  Another  v.  Jackson.  ^  ^ 

WiPB*s  Portion. — Subsequent  Marriage. — Partition, — If  a  widow  marry,  bold-  ^153  66, 

ing  real  estate  by  yirtne  of  a  previoos  marriage,  her  power  to  alienate  such 
real  estate  is  suspended  danng  snch  snbseqaent  marriage,  bat  not  the 
power  of  the  court  in  a  suit  for  partition  to  direct  a  sale  and  make  snch  an 
investment  of  the  proceeds  as  will  secure  the  principal  to  her  upon  her 
surviving  her  husband,  or  to  her  children  upon  her  death. 

APPEAL  from  the  Wayne  Civil  Circuit  Court. 

Ray,  C.  J. — The  appellee  brought  his  action  for  partition, 
alleging  that  Catharine  Finch,  who,  with  her  husband,  was 
made  defendant,  had,  upon  the  death  of  her  former  husband, 
leaving  said  Catharine,  his  widow,  and  three  children  surviv- 
ing, as  his  widow  become  seized  of  an  interest  of  one-third  in 
certain  real  estate;  that  the  undivided  two-thirds  of  such 
real  estate  had  been  sold  to  pay  the  debts  of  the  estate  of 
her  deceased  husband,  and  had  been  purchased  .by  the  said 
appellee;  that  the  said  Catharine  had  since  intermarried; 
and  he  prayed  a  decree  of  partition.  A  demurrer  was 
overruled  by  the  court,  and  on  the  report  of  commissioners 
stating  the  property  could  not  be  divided,  it  was  ordered  to 
bo  sold. 

The  appellants  assign  the  order  and  the  ruling  on  de- 
murrer as  error.  Tlie  ground  of  the  appellants*  objec- 
tion is  the  statute  providing  that  a  widow  holding  real 
estate  by  virtue  of  a  former  marriage,  shall  not,  during 
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a  subsequent  marriage,  with  or  without  the  assent  of 
her  husband,  alienate  such^  real  estate.  1  G.  &  H.  294, 
sec.  18.  This  was  held  to  be  simply  a  personal  disa- 
bility, in  Jackson  v.  Finch^  27  Ind.  316.  The  statute 
authoring  suits  for  partition  docs  not  make  any  excep- 
tion in  such  a  case,  but  declares,  ^^that  all  persons  holding 
lands  as  joint  tenants,  or  tenants  in  common,  or  tenants  in 
00  parcenary,  may  be  compelled  to  divide  the  same  in  the 
manner  provided  in  this  act."    2  G.  &  H.  361,  sec.  1. 

The  right  of  the  late  widow,  during  her  subsequent  mar- 
riage, is  suspended,  as  to  her  po\f  er  of  alienation,  but  not 
the  power  of  the  court  to  direct  a  sale  in  a  suit  for  parti- 
tion, and  make  such  an  investment  of  the  proceeds  as  will 
secure  the  principal  to  her,  upon  her  surviving  her  husband, 
or  to  her  children,  upon  her  death. 

The  judgment  is  affirmed,  with  costs. 

C.  H.  Burchmaly  for  appellants. 

/.  B.  ^  J.  F.  Julian  and  J.  P.  SiddaUj  for  appellee. 


Jebiison  and  Another  v.  Walsh. 

PftAOTXCB. — OkjteUon  to  Undenee.^-^An  exception  to  the  admiasion  of  evidence 
wUl  not  be  considered  by  the  Snpreme  Court,  if  the  record  do  not  show  the 
ground  of  objection,  and  that  the  same  had  been  pointed  out  to  the  coort 
below. 

APPEAL  from  the  Johnson  Common  Pleas. 

Rat,  C.  J. — This  was  a  suit  upon  a  note  executed  by  the 
appellants,  upon  which  judgment  was  rendered. 

On  the  trial  the  appellants  objected  to  the  introduction 
of  the  note  in  evidence,  but  the  court,  as  appears  by  the 
bill  of  exceptions,  '^overruled  the  objection,  for  the  reason 
that  the  objection  to  the  evidence  was  not  pointed  ouf 
In  Russell  y.  Branhamy  8  Blackf.  277,  it  was  held  that  the 
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record  mast  show  that  the  ground  of  objection  to  the  evi- 
dence offered  had  been  pointed  out  to  the  court,  and  such 
objection,  with  the  reason  therefor,  must  also  be  made  part 
of  the  record.  This  rule  was  recognized  as  late  as  the  case 
of  Ammerman  v.  Crosby^  26  Ind.  451.  The  exception  to  the 
admission  of  the  note  in  evidence  cannot,  therefore,  be 
considered  in  this  court. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 

S,  P.  Oxjler  and  D.  W.  Howe^  for  appellants. 

G.  M.  Ocersireet,  A.  B.  HurUerj  J).  D.  Banta^  and  C 
Byfieldj  for  appellee. 


Talbott  and  Another  v.  Grace  and  Others. 

DiDicATzoN. —  Uter. — ^In  order  to  show  by  nser  a  dedication  of  the  soil  of  an 
individual  to  public  use,  it  must  have  been  a  user  bj  the  public  adverse  and 
exclusive  of  the  use  and  ei^joymcnt  of  the  property  by  the  proprietor,  and 
not  a  mere  use  by  the  public  under  and  in  connection  with  its  use  by  the 
owner  in  any  manner  desired  by  him. 

Public  Landings. — Prescription. — ^The  right  to  land  boats  and  load  and 
unload  freight,  and  thus  encumber  the  land  of  an  individual  adjoining  a 
navigable  river,  cannot  be  acquired  by  the  public  by  prescription  or  custom. 
Whoever  claims  such  right  by  long  usage  must  prescribe  in  a  que  estate. 

APPEAL  from  the  Ohio  Circuit  Court. 

Ray,  C.  J. — This  was  an  action  by  appellants  to  recover 
for  the  use  of  the  wharf,  landing,  and  real  estate  of  the 
appellants. 

An  answer  was  filed  in  several  paragraphs,  but  as  only 
the  ruling  upon  the  seventh  is  discussed  by  the  appellants 
we  omit  the  others.  This  paragraph  alleges  that  the  ground 
in  question  is  situated  in  the  city  of  Rising  Sun,  and  front- 
ing on  the  Ohio  river,  and  ^'  had  been  used  for  more  than 
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twenty  years  before  the  loading  of  said  boats,  in  complaint 
mentioned,  by  the  public  as  a  public  landing  and  wharf  in 
said  city,  for  loading  and  unloading  flat  boats,  and  for 
mooring  and  fasting  said  boats,  and  for  the  convenience  of 
the  public  in  navigating  said  river  by  flat  boats  and  other 
craft,  all  of  which  was  well  known  to  said  defendants 
[plaintiffs]  and  those  under  whom  they  claim  title,  and 
with  their  assent/'  A  demurrer  was  overruled  tx)  this  par- 
agraph. 

This  amounts  to  a  claim  of  a  dedication  of  the  prop- 
erty to  public  use.  The  facts  alleged,  however,  fail  to  show 
this.  Thev  do  not  show  a  dedication  under  such  circum- 
stances  as  to  indicate  an  abandonment  of  the  use  exclusively 
to  the  community  by  the  owners  of  the  soil.  To  make  a 
dedication  it  must  have  been  a  use  by  the  public  adverse 
and  exclusive  of  the  use  and  enjoyment  of  the  property  by 
the  proprietors,  and  not  a  mere  use  by  the  public  under  and 
in  connection  with  its  use  by  the  owners  in  any  manner 
desired  by  them.    Irwin  v.  Vixion^  9  How.  TJ.  S.  10. 

But  again,  the  dedication  to  the  public  claimed  by  this 
answer,  is  not  of  a  simple  right  of  way  or  passage,  but  to 
land  boats,  and  load  and  unload  freight,  and  thus  encumber 
the  land.  No  such  use  can  be  acquired  by  the  public  by 
prescription  or  custom.  Post  v.  PearsaUj  22  Wend,  425; 
State  V.  WihoUy  42  Maine,  9.  Such  a  right  may,  it  is  held  in 
England,  be  acquired  by  the  inhabitants  of  a  local  district, 
but  cannot  extend  to  the  public.  Whoever  claims  it  by 
long  usage  must  prescribe  in  a  que  estate.  Washb.  Easm. 
p.  77  §  17;  PearsaU  v.  Post,  20  Wend.  111. 

The  demurrer  should  have  been  sustained  to  the  seventh 
paragraph  of  the  answer. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

A.  C.  Downeyj  for  appellants. 
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Stevens  v.  Anderson,  Administrator. 

Payment. —  What  OperatcM  at. — Where  the  holder  of  a  note  gives  it  to  the 
maker  and  takes  a  note  held  bj  the  latter  on  a  third  person,  this  does  not 
operate  as  a  payment  of  the  former  note  except  by  the  express  agreement 
of  the  creditor  to  take  the  latter  note  as  payment,  and  at  his  own  risk. 

EviDBNCK. — Where  in  a  salt  on  a  promissory  note  the  general  deniul  is  plea- 
ded in  answer,  there  can  be  no  recovery  on  the  note  without  proper  evi- 
dence of  its  contents. 

APPEAL  from  the  Lawrence  Common  Pleas. 

Suit  by  Anderson  as  administrator  of  Abraham  H.  Sears, 
against  Stevens,  the  appellant. 

The  complaint  was  originally  in  five  paragraphs,  but  de- 
murrers  were  sustained  to  the  first,  second,  and  third  para-, 
graphs,  and  no  question  is  presented  on  them  in  this  court. 

The  fourth  paragraph  alleges  that  on  the  4th  day  of  Jan- 
nary,  1862,  the  defendant  Stevens  was  indebted  to  Sears 
in  the  sum  of  five  hundred  dollars,  for  certain  real  estate 
sold  and  conveyed  to  him  by  the  latter;  that  said  indebted- 
ness was  evidenced  by  a  promissory  note,  as  follows:  "$500. 
On  or  before  the  25th  day  of  December,  1861, 1  promise  to 
pay  Abraham  H.  Sears  the  sum  of  $500,  for  value  received, 
collectable  without  relief  from  valuation  laws.  September 
6th,  1860.  This  note  was  given  for  land  in  section  18,  town 
6,  north  of  range  1  west;  and  section  13,  town  6,  range  2 
west.  (Signed.)  Jesse  Stevens." 

That  on  the  4th  of  January,  1862,  Stevens  transferred 
by  delivery  to  Sears  two  notes  on  one  Street,  one  for  two 
hundred  and  eighty-seven  dollars  and  sixty  cents,  due  one 
day  after  date,  and  dated  November  7th,  1861;  the  other 
for  three  hundred  and  fifty  dollars,  duo  one  day  after  date,, 
but  without  date;  that  at  the  date  of  the  transfer  of  said 
notes  to  Sears^  Street,  the  maker,  was  wholly  insolvent;  ec 
that  at  no  time  thereafter  could  the  notes,  or  any  part  there- 
of, have  been  collected  by  suit  or  otherwise;  that  at  tlio 
January  term,  1863,  of  the  county  court  of  Bond  county,, 
in  the  State  of  Illinois,  a  judgment  was  recovered  in  tho. 
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name  of  Stevens  against  Street  on  said  notes  for  seven  hun- 
dred and  fourteen  dollars  and  forty-four  cents;  on  which  an 
execution  was  issued  on  the  27th  of  the  same  month,  to 
the  sherift*  of  said  county,  who  afterwards  returned  the 
same  not  satisfied,  there  being  no  property  found  whereon 
to  levy.  It  is  also  averred  that  the  note  executed  by  Ste- 
vens to  Sears  remains  due  and  unpaid;  that  Sears  died, 
intestate,  on  the  19th  of  January,  1865,  at  Douglass  county, 
Illinois,  and  the  plaintifi*  was  subsequently  appointed  his 
administrator  by  the  proper  probate  court  of  said  county. 

The  fifth  paragraph  is  based  on  the  same  cause  of  action, 
but  admits  that  Sears  exchanged  the  note  on  Stevens  for 
the  two  notes  held  by  the  latter  on  Street,  but  alleges  that 
he  was  induced  to  do  so  by  the  false  and  fraudulent  repre- 
sentations of  Stevens  that  Street  was  solvent  and  would 
pay  the  same;  that  he,  Stevens,  at  the  same  time  well  knew 
that  Street  was  insolvent  and  worthless;  that  Sears  at  that 
time  had  no  knowledge  of  the  pecuniary  condition  of 
Street,  and  relying  upon  the  representations  of  Stevens  that 
he  was  solvent  and  would  pay  the  notes,  and  the  promise 
of  the  defendant  that  he  would  indorse  the  notes  to  him, 
made  said  exchange;  that  Stevens  wrote  the  indorsements 
on  the  backs  of  the  notes  before  delivery,  but  by  mistake 
or  fraud  failed  to  sign  the  same;  that  Street  was  wholly 
insolvent  at  the  time  of  the  transfer  of  the  notes  to  Sears, 
and  so  continued  until  he  died;  and  at  no  time  after  Sears 
received  the  notes  could  the  amount  thereof,  or  any  part 
of  the  same,  be  made  ofi:*  of  Street  in  his  lifetime,  or  from 
his  estate  after  his  death ;  that  Sears  forbore  to  sue  Street 
on  the  notes,  at  the  instance  and  request  of  the  defendant, 
until  January,  1863,  when  he  recovered  a  judgment  there- 
on in  the  name  of  the  defendant,  in  the  county  court  of 
Bond  county,  Illinois,  for  seven  hundred  and  fourteen  dol- 
lars and  forty-four  cents,  on  which  an  execution  was  issued 
on  the  27th  of  the  same  month,  which  was  returned  by  the 
sherifi*  of  said  county,  to  whom  it  was  directed,  not  satis- 
fied, there  being  no  property  found  whereon  to  levy,  &c. 
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It  alleges  the  non-payment  of  the  note  given  by  Stevens 
to  Sears,  notice  of  the  insolvency  of  Street,  and  an  offer 
to  transfer  the  judgment  on  the  latter  to  him;  and  demands 
judgment  for  one  thousand  dollars. 

A  demurrer  to  the  fifth  paragraph  of  the  complaint  was 
filed  and  overruled,  and  the  defendant  then  filed  an  answer 
in  five  paragraphs: — 

First, thegencral denial;  second, payment;  the  thii*d  is  limit- 
ed to  the  fourth  paragraph  of  the  complaint,  and  alleges 
that  Street  was  solvent  when  the  notes  on  him  were  trans- 
ferred to  Sears,  and  for  a  long  time  thereafter,  but  that 
Sears  neglected  to  sue  thereon,  without  any  authority  from 
the  defendant,  until  after  Street  became  insolvent  and  the 
notes  worthless.  The  fourth  paragraph  is  confined  to  the 
fifth  paragraph  of  the  complaint:  it  admits  the  exchange 
of  the  notes,  avers  that  the  notes  on  Street  were  given  by 
the  defendant  and  accepted  by  Sears  in  payment  and  dis- 
charge of  the  five  hundred  dollar  note,  and  denies  all  other 
allegations  of  that  paragraph  of  the  complaint.  The  fifth 
paragraph  is  directed  to  the  fourth  paragraph  of  the  com- 
.  plaint,  and  alleges  that  the  Street  notes  were  transferred 
to,  and  accepted  by.  Sears  in  payment  and  satisfaction  of 
the  Stevens  note  for  five  hundred  dollars. 

A  reply  in  denial  was  filed  to  the  second,  third,  fourth, 
and  fifth  paragraphs  of  the  answer. 

The  cause  was  tried  by  the  court,  without  a  jury.  Find- 
ing for  the  plaintiff.  Motion  for  a  new  trial  overruled,  and 
judgment. 

Elliott,  J. — The  material  question  in  the  case  is,  does 
the  evidence  sustain  the  finding  of  the  court?  The  fourth 
paragraph  of  the  complaint  is  founded  on  the  note  for  five 
hundred  dollars,  given  by  the  appellant  to  Sears.  It  admits 
the  receipt  by  Sears  of  the  two  notes  on  Street,  but  alleges 
that  they  were  only  received  as  collateral  security  for  the 
appellant's  note.  But  it  is  insisted  by  the  appellant  that 
they  were  received  by  Sears  in  satisfaction,  and  as  an  ^bso- 
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lute  paymeut  of  the  note  for  five  hundred  dollars  named 
in  the  complaint.  The  fact  that  Seara  took  from  the  ap- 
pellant the  notes  on  Street,  and  gave  up  to  him  the  note  for 
five  hundred  dollars,  did  not  necessarily  operate  as  a  pay- 
ment and  satisfaction  of  the  latter:  it  could  only  operate  as 
such  by  the  express  agreement  of  Sears  to  take  the  notes 
on  Street  as  payment,  and  at  his  own  risk.  See  Ti/ner  v. 
Stoops^  11  Ind.  22,  and  cases  there  cited. 

Here  the  evidence  shows  that  Seai^  had  instituted  a  snit 
against  Stevens  on  the  note  for  five  hundred  dollars,  and 
whilst  it  was  pending,  Stevens  called  on  Sears,  who  then 
resided  in  Illinois,  and  urged  him  to  take  the  notes  on 
Street.  Sarah  Sears,  w^ho  was  present  at  the  interview, 
testifies  that  Stevens  urged  her  father  to  t^ke  the  Street 
notes,  and  told  him  if  he  went  on  with  the  suit  then  pend- 
ing against  him,  Stevens,  it  would  ruin  him.  Sears  told 
Stevens,  he  was  not  much  acquainted  with  Street^  and  did 
not  like  to  take  the  notes.  Stevens  continued  to  urge  him 
to  take  them,  saying,  " that  two  is  better  than  one;"  and 
Sears  at  last  agreed  to  take  the  notes,  ^^if  Stevens  would 
stand  good  for  them,"  which  Stevens  agreed  to  do,  and  then 
told  Sears  not  to  push  Street  on  the  notes,  that  he  believed 
Street  was  honest  and  would  pay.  The  notes  on  Street 
were  not  then  delivered  to  Sears.  The  parties  left,  and 
went  to  Nathan  Dresser's,  near  by.  Mrs.  Dresser  testifies 
that  the  parties  (Stevens  and  Sears)  called  at  her  house  and 
asked  for  pen  and  ink  and  made  an  assignment  of  the  notes. 
[An  assignment  was  written  on  each  of  the  notes  by  Ste- 
vens, but  he  did  not  sign  either  of  them.]  Sears'  told  Ste- 
vens that  he  did  not  consider  Street  good.  Stevens  insist- 
ed that  he  was,  but  repeated  several  times  that  if  Street 
was  not  good,  he,  Stevens,  was,  and  would  make  the  notes 
good,  that  if  Street  did  not  pay  them  he  would.  The 
notes  were  then  delivered  to  Sears.  Wo  think  this  evi- 
dence clearly  justifies  the  conclusion  that  the  notes  on  Street 
were  not  received  as  an  unconditional  payment  of  the  five 
hundred  dollar  note,  but  would  so  operate  if  paid. 
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But  we  cannot  enstain  the  finding  of  the  court  under  the 
fourth  paragraph  of  the  complaint,  for  another  reason.  The 
evidence  ehowa  that  the  Stevens  note  was  in  the  bands  of 
Sears'  attorney  at  the  time  Sears  received  the  notes  on 
Street,  and  that  the  attorney,  subsequently,  on  the  order  of 
Sears,  delivered  it  up  to  Stevens.  It  was  not  produced  on 
the  trial.  No  notice  had  been  served  on  Stevens  to  produce 
it,  and  the  court,  therefore,  excluded  parol  evidence  of  its 
contents.  The  general  denial  was  pleaded,  and  the  plain- 
tiff could  not  recover  on  the  note  without  proper  evidence 
of  its  contents.  It  follows  that  the  evidence  does  not  sus- 
tain  the  finding,  under  the  fourth  paragraph  of  the  com- 
plaint. 

And  we  do  not  think  it  is  sufficient  to  sustain  the  charge 
of  fraud  under  the  fifth  paragraph,  and  hence  the  judgment 
must  be  reversed. 

There  is  nothing  in  the  objections  urged  to  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

T.  JR.  CM  and  N.  F.  Malottjov  appellant. 

E.  D.  Pearson  and  A.  C.  VoriSj  for  appellee. 
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SXiANDBB. — PUadiM^, — ^An  innuendo  cannot  change  the  ordinary  meaning  of 
language. 

Samc. — Code. — ^Thc  code  has  not  changed  the  rule  of  pleading  in  slander  set 
forth  in  /lai/9  v.  Mitchell^  7  DIackf.  117,  that  where  the  words  spoken  are 
not  actionable  |>cr  te,  but  arc  so  bj  reason  of  their  allusion  to  some  extrin- 
sic diet,  or  of  their  being  used  and  understood  in  a  sense  diCcrent  from  their 
natural  meaning,  there  should  be  a  prefatory  allegation  of  such  extrinsic 
matter,  or  an  explanation  of  such  particular  meaning  of  the  words,  and  the 
colloquium  should  connect  with  this  introductory  matter  the  speaking  of  the 
words  compliuned  of,  leaving  to  the  innutndo  ita  proper  oQce  of  giTing  to  th« 
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words  the  oonstruction  borne  by  them  in  reference  to  the  extrinsic  facty  or 
to  the  explanation  of  their  particalar  meaning. 

CoxTiNUANCE. — Absent  Witness. — Diligence. — Facilities  for  Travel  An  affidfi- 
vit  of  a  party  for  a  continuance  on  account  of  the  absence  of  a  witness,  filed 
on  Friday,  showed  that  the  witness  resided  in  Vigo  county  (where  the  cause 
was  pending)  and  was  temporarily  absent,  at  EvansviUo,  and  that  the  affi- 
ant was  not  aware  of  the  materiality  of  the  witness  until  that  week. 

ffeldf  that  this  did  not  show  diligence  in  procuring  the  attendance  of  the 
witness. 

ffeU  also,  that  this  court  is  bound  to  know  that  a  few  hours  will  take  a  mes- 
senger from  Tcrro  Ilaute  to  EvansvIUe. 

HusDAND  AND  WiFE. —  Wilness. — Upon  the  question  whether  the  wife  was  a 
competent  witness  in  a  suit  by  husband  and  wife  for  slanderous  words 
spoken  of  the  wife,  the  court  was  equally  divided. 

APPEAL  from  the  Vijo  Circuit  Court. 

Gregohy,  J. — Suit  by  husband  and  wifo  against  the  ap* 
pellant  for  slanderous  words  spoken  of  the  wife.  The  com* 
plaint  is  in  two  paragraphs.  The  first  charges, that  on,  &c., 
"Ward  unlawfully  and  maliciously  spoko  the  following  false 
and  slanderous  words  of  the  wife,  that  is  to  say:  *'  She  is  a 
damned  whore  and  a  bitch." 

The  second  charges,  that  on,  &c.,  Ward  said  in  the  hear- 
ing of  divers  persons:  "That  he"  (meaning  Patrick  Curly) 
"went  to  see  her"  (meaning  Winafred  Colyhan)  "for  that 
purpose"  (meaning  for  the  purpose  of  having  criminal 
intercourse  with  her) ;  which  the  plaintiffs  say  is  false  and 
slanderous. 

The  defendant  demurred  separately  to  each  paragraph  of 
the  complaint.  The  demurrers  were  overruled  by  tJie 
court,  and  the  defendant  excepted. 

The  defendant  then  answered,  first,  by  the  general  denial; 
second,  that  the  words  spoken  by  the  defendant  were  spoken 
to  the  plaintiff,  Patrick  Colyhan,  without  malice;  third,  justi- 
fication. 

The  plaintiffs  replied  by  the  general  denial. 

The  defendant  on  Friday,  the  25th  judicial  day  of  the 
term,  filed  his  affidavit  for  a  continuance,  on  account  of  the 
absence  of  a  witness.  The  court  refused  to  continue  the 
case,  and  this  is  assigned  as  one  of  the  causes  for  a  new 


NOVEMBER  TERM,  1868.  897 


Ward  o.  Col  jhan  and  Wife. 


trial.  The  affidavit  shows  that  the  witness  resided  in  the 
county  of  Vigo;  that  he  was  temporarily  absent,  at  Evans- 
ville;  that  the  affiant  was  not  aware  of  the  materiality  of 
the  witness  until  that  week. 

The  cause  was  tried  by  a  jury.  Verdict  for  the  plaintiff 
Motion  for  a  new  trial  overruled,  and  judgment. 

The  court  erred  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  complaint.  The  words  are  not  actionable 
fer  Bt\  they  could  only  be  made  actionable  by  proper  aver- 
ments. An  innuendo  cannot  change  the  ordinary  meaning 
of  language.  In  the  language  of  Dewey,  J.,  in  Hays  v. 
3fUchellj  7  Blackf.  117,  the  second  paragraph  of  the  com- 
plaint ^^  is  not  so  framed  as  to  make  the  words  stated  a 
good  cause  of  action.  Something  more  than  an  innuendo 
was  necessary  for  that  purpose.  An  innuendo  cannot  aver 
a  fact  or  change  the  natural  meaning  of  language.  There 
should  have  been  a  prefatory  allegation  of  some  extrinsic 
matter,  or  an  explanation  of  the  particular  and  criminal 
meaning  of  the  words.  This  introductory  matter  having 
been  stated,  the  colloquium  should  have  connected  with  it 
the  speaking  of  the  words  complained  of,  leaving  to  the 
innuendo  its  proper  office  of  giving  to  those  words  that  con- 
struction which  they  bore  in  reference  to  the  extrinsic  fact 
or  explanation  of  their  particular  meaning.^'  The  code  has 
not  changed  the  rule  on  this  subject.  * 

The  affidavit  for  a  continuance  was  defective  in  not  show- 
ing diligence  in  procuring  the  attendance  of  the  absent  wit- 
ness. It  is  not  shown  when  the  witness  left  Vigo  county 
for  Evansville.  He  may  have  left  the  very  day  on  which 
the  affidavit  was  filed.  The  defendant  was  aware  of  the 
importance  of  the  witness  for  four  or  five  days,  ample  time 
to  have  sent  to  Evansville  for  him,  had  he  been  absent  the 
entire  week,  by  the  ordinary  mode  of  travel.  This  court 
IB  bound  to  know  that  a  few  hours  would  have  taken  a  mes- 
senger from  Terre  Haute  to  Evansville. 

There  is  another  question  in  the  record  upon  which  this 
ooart  is  eqaally  divided.    See  Carnie  v.  Murphy j  28  Ind.  88. 
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The  judgment  is  reversed^  and  the  cause  remanded,  with 
directions  to  sustain  the  demurrer  to  the  second  paragraph 
of  the  complaint,  and  for  further  proceedings. 

W.  Mack  and  J.  M.  Allen^  for  appellant. 

S.  Davis  and  W.  E.  McLean,  for  appellee. 


LiVESEY  and  Others  v  Liveseit. 

JtrnisoiCTiON. — Title  to  Baal  JSstate. — A  caDSo  was  transferred  fVom  tho  court 
of  common  picas  to  the  circuit  com't  for  tho  reason  that  the  title  to  real 
estate  was  in  issne,  as  appeared  upon  tho  face  of  tho  complaint. 

ITeldf  that  the  decision  of  the  common  pleas  ordering  the  transfer  was  conc]i> 
sivc  on  the  question  of  yurisdiction. 

Held,  also,  that  the  ruling  of  the  common  pleas  on  demurrers  to  the  com- 
plaint was  coram  nan  judlee  and  void,  and  the  action,  when  transferred, 
stood  in  the  circuit  court  as  an  original  cause  brought  therein. 

Statute  of  Foaudb.-^  Contract  to  Convey  Land. — In  a  suit  for  spccidc  per- 
formance of  a  contract  to  conve  j  real  estate  the  complaint  showed  that  the 
agreement  to  convey  was  not  in  writing,  and  there  was  no  averment  that 
possession  of  the  land  was  given  under  the  contract. 

Seld^  tlmt  an  answer  of  general  denial  did  not  raise  the  issue  of  the  statute  of 
frauds. 

Same.—-  Waiver. — If  in  such  case  tho  defendant  does  not  insist  on  the  statute 
of  frauds,  and  the  parol  agreement  is  proved,  or  is  admitted  by  the  defend- 
ant, he  thereby  waives  the  requirements  of  tho  statute. 

Practice. — Sufficiency  of  Oomplaint.^^ThG  objection  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  ia  not  waived  by  a 
failure  to  demur;  but  a  motion  in  arrest  in  the  court  below,  or  an  assign- 
ment of  that  error  in  the  Supreme  Court  is  necessary  to  raise  tho  question. 

APPEAL  from  tho  Henry  Circuit  Court. 

GnEGORY,  J. — The  appellee  convmenced  suit  in  tho  Com- 
mon Pleas  Court  of  Henry  county  against  the  appellants  for 
specific  performance,  and  for  work  and  labor.  The  com- 
plaint is  in  three  paragraphs.  1.  That  defendant  Livesey, 
on  the  21st  of  February,  1857,  purchased  of  one  Bundy  a 
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tract  of  land,  describing  it,  for  eleven  lumdred  dollare,  for 
which  sum  the  former  became  indebted  to  the  latter;  that 
the  plaintiif  was  the  eon  of  defendant  Livesey,  and  was 
then  of  the  age  of  twenty-two  years;  that  in  consideration 
that  the  former  would  work  for  the  latter  until  tbc  land 
was  paid  for,  the  defendant  Livesey  agreed  to  convey  and 
warrant  to  the  plaintiff  the  land  in  question;  that  the  defen- 
dant Livesey  and  wife  executed  a  deed  to  the  plaintiff  con- 
veying and  warranting  to  him  the  land;  that  the  deed  was 
to  be  delivered  to  him  in  case  he  should  work  and  labor  for 
defendant  Livesey  until  the  land  was  paid  for;  that  the 
plaintiff  had  performed  his  contract;  that  the  deed  was  in 
the  hands  of  defendant  Stout;  that  a  demand  had  been 
made  on  defendant  Livesey  for  the  deed,  who  refused  to 
deliver  it,  or  to  permit  Stout  to  do  •o.  2.  Same  as  the 
first,  omitting  the  allegations  as  to  the  deed.  S.  Work  and 
labor. 

Prayer  for  specific  performance,  and  for  general  reUcf. 

The  defendant,  in  the  common  pleas  court,  demurred  to 
the  first  and  second  paragraphs  of  the  complaint  on  the 
ground  that  neither  of  them  stated  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was  overruled. 
The  defendant  filed  a  second  demurrer  to  the  same  para- 
graphs of  the  complaint,  on  the  grounds:  first,  that  the  court 
b{^d  no  jurisdiction;  second,  that  the  paragraphs  did  not,  nor 
did  either  of  them,  state  facts  sufficient  to  constitute  a  cause 
of  action ;  third,  that  several  causes  of  action  were  improperly 
united. 

Tliis  demurrer  the  court  sustained,  and  thereupon  made 
the  following  order:  "Audit  now  appearing  to  the  satisfac- 
tion of  the  court  that  the  title  to  real  estate  is  in  issue  in 
this  cause,  thereupon  the  court  transfers  said  cause  to  the 
circuit  court  of  Henry  county,  Indiana,  and  the  clerk  of 
this  court  is  ordered  forthwith  to  file  the  papers  in  this 
cause,  together  with  a  transcript  of  the  entries  of  record  in 
this  court,  to  said  Henry  circuit  court." 

In  the  circuit  court  there  was  no  notice  taken  of  the 
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demurrers,  but  the  defendants  answered :  first,  the  general 
denial;  second,  set-off*.  The  plaintiff'  replied  by  the  general 
denial. 

Trial  by  the  court;  finding,  ^^that  the  allegations  in  said 
complaint  are  true,  and  that  said  plaintiff'  is  entitled  to  the 
possession  of  the  deed  referred  to  in  said  complaint  as  being 
in  the  hands  of  said  defendant  Elijah  Stout." 

Motion  for  a  new  trial, as  follows:  "1.  The  judgment  is 
not  sustained  by  the  evidence,  and  is  contrary  to  law.  2. 
For  error  of  law  occurring  at  the  trial.  3.  The  judgment 
was  for  the  plaintiff*,  when  it  should  have  been  for  the 
defendants." 

The  motion  was  overruled.  The  evidence  is  made  a  part 
of  the  record  by  a  bill  of  exceptions. 

The  alleged  errors  assigned  in  this  court  are:  "1.  The 
said  court  erred  in  entertaining  jurisdiction  of  said  cause. 
2.  The  said  court  erred  in  overruling  the  demurrer  to  the 
first  and  second  paragraphs  of  the  complaint  first  filed  by 
the  appellants.  8.  The  said  court  erred  in  overruling  the 
appellants'  motion  for  a  new  trial.  4.  The  said  court  erred 
in  rendering  a  decree  for  a  specific  performance." 

The  common  pleas  court  has  no  jurisdiction  "when  the 
title  to  real  estate  is  put  in  issue,"  and  when  that  ap* 
pears  on  the  face  of  the  complaint  it  is  the  duty  of  the 
court  to  certify  the  case  to  the  circuit  court,  in  which  latter 
court  it  stands  for  trial  at  the  first  term  thereafter,  "as  if 
originally  commenced  therein."  The  decision  of  the  com- 
mon pleas  court  ordering  the  transfer  is  final.  2  G.  &  H* 
22,  sec.  11. 

The  ruling  of  the  common  pleas  court  in  this  case  is  con- 
clusive on  the  question  of  jurisdiction.  The  want  of  juris- 
diction appearing  on  the  face  of  the  complaint,  it  follows, 
that  the  ruling  of  the  common  pleas  court  on  the  demarrers 
was  coram  nonjudice  and  void,  and  the  action  stood  in  the 
circuit  court  as  an  original  case  brought  therein. 

Under  the  code  requiring  a  copy  of  the  instrument  sued 
on  to  be  made  a  part  of  the  complaint^  the  allegations  in 
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this  complaint  show  that  the  agreement  to  convey  was  not 
in  writing.  The  code  provides  that  "all  defenses,  except 
the  mere  denial  of  the  facts  alleged  by  the  plaintifi',  shall 
be  pleaded  specially."    2  G.  &  H.  93,  sec.  66. 

The  denial  therefore  in  this  case  did  not  raise  the  issue 
of  the  statute  of  frauds,  it  appearing  on  the  face  of  the 
complaint  that  the  contract  to  convey  was  not  in  writing, 
and  there  being  no  averment  that  possession  of  the  land 
was  given  under  the  contract.  The  question  should  have 
been  presented  on  demurrer  in  the.  circuit  court  before 
answer. 

The  plaintifi'  proved,  and  the  court  found,  that  the-alle- 
gations  of  the  complaint  were  true.  In  the  absence  of  the 
statute  of  frauds,  this  clearly  entitled  the  plaintiff  to  the 
relief  sought. 

It  is  competent  for  a  defendant  to  waive  the  requirements 
of  the  statute  of  frauds.  If,  for  instance,  he  admits  the 
parol  agreement,  without  insisting  on  the  statute,  the  court 
will  decree  a  specific  performance,  upon  the  ground  that 
the  defendant  has  thereby  renounced  the  benefit  of  the 
statute.  Story  Eq.  PI.  §  763;  Cozinev.  Graham^  2  Paige 
Ch.  177. 

It  is  true,  that  the  objection,  that  the  complaint  does  not 
state  facts  sufficient  to  consitute  a  cause  of  action,  is  not 
waived  by  a  failure  to  demur;  but  a  motion  in  arrest  in  the 
court  below,  or  an  assignment  of  that  error  in  this  court,  is 
necessary  to  raise  the  question.  There  is  no  such  assign- 
ment of  error  in  the  case  at  bar. 

It  follows  that  the  judgment  in  the  court  below  must  be 
affirmed. 

The  judgment  is  affirmed,  with  costs. 

M.  L.  Bandy y  J.  Browrij  and  JR.  L.  Polky  for  appellants. 

J.  IT.  Meliett  and  JU.  K  Forhierj  for  appellee. 
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^^     ^  Flsaoing. — JuBtificalion. — An  answer  setting  up  matter  in  justification  of  acta 

I 

*  therein  mentioned,  but  not  indicating  the  acts  justified  as  tho  acts  com- 
plained of,  is  bad  on  demurrer,  but  may  be  good  as  an  affidavit  against  a 
temporary  restraining  order. 

Trespass. — License, — One  in  whom  is  vested  the  legal  title  in  fee  in  trust  for 
himself  and  others  cannot  maintain  trespass  against  a  person  whom  ht  has 
himself  licensed  to  do  the  acts  complained  of. 

Waste. — Tenants  in  CommoTi, — One  tenant  in  common  may  be  liable  to  his 
co-tenant  for  waste. 

Same. — Pleading. — An  averment  in  a  complaint,  that  tho  trees  cut,  "oa  s 
part  of  the  inheritance  to  which  they  attached,  are  not  capable  of  being  ral* 
ucd,"  is  not  an  allegation  that  the  land  has  been  diminished  in  value  aa  an 
inheritance. 

Sake.— CbmmonZ^ttT. — The  common  law  doctrine  that  the  cutting  of  standing 
trees  is  waste,  does  not  apply  to  the  members  of  a  band  of  Indians  in  the 
use  of  a  large  tract  of  wild  land  in  this  State  granted  to  them  by  the  United 
States. 

■ 

Indian  Resbbvation. —  UltimaU  Title. — A  reservation  of  land  in  an  Indian 
treaty  of  cession  simply  secures  to  those  In  whose  favor  the  reservation  is 
made  a  continuation  of  the  right  of  occupancy  in  the  land  reserved,  while 
the  ultimate  title  remains  in  the  United  States,  as  before  tho  treaty. 

Practice. — Supreme  Co«r^— It  will  be  presumed  by  the  Supremo  Court,  no- 
thing appearing  to  tho  contrary,  that  tho  court  below  tried  tho  cause  on  tlia 
theories  of  the  law  as  ruled  on  demurrers  in  making  up  the  issues. 

APPEAL  from  the  Wabash  Circuit  Court. 

Gregory,  J. — Suit  by  tho  appellee  against  the  appellants 
for  a  trespass  in  entering  upon  tho  land  described  m  the 
complaint,  and  setting  up  a  portable  saw-mill,- and  cutting 
a  large  quantity  of  walnut  trees  and  converting  them  into 
lumber.  The  complaint  avers,  that  the ''trees  as  a  com- 
mercial article  were  worth,  standing  upon  the  land,  ten  dol- 
lars each,  and  as  a  part  of  the  inheritance  to  which  they 
attached,  are  not  capable  of  being  valued."  The  complaint 
avers  title  under  the  treaty  with  tho  Miami  tribe  of  Indi- 
ans, made  the  28th  day  of  November,  1840.  By  the  7th 
article  of  that  treaty,  it  is  stipulated  ''  that  the  United  States 
convey  by  patent  to  Me-shing-go-me-sia,  son  of  Ma-to-ein- 
ia,  the  tract  of  land  reserved  by  the  second  article  of  the 
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treaty  of  the  6th  of  November,  1888,  to  the  band  of  Ma- 
to-sin-ia/* 

« 

By  the  second  article  of  the  treaty  referred  to,  it  is  pro- 
vided that, "  from  the  cession  aforesaid,  the  Miami  tribe  re- 
serve for  the  band  of  Ma-to-sin-ia,  the  following  tract  of 
land,  to  wit:  Beginning  on  the  eastern  boundary  line  of  the 
big  reserve,  where  the  Mississinnewa  river  crosses  the  same; 
thence  down  said  river  with  the  meanders  thereof  to  the 
creek  called  Forked  Branch ;  thence  north  two  miles;  thence 
in  a  direct  line  to  a  point  on  the  eastern  boundary  line  two 
miles  north  of  the  place  of  beginning ;  thence  south  to  the 
place  of  beginning,  supposed  to  contain  ten  square  miles." 

The  seventh  article  of  the  treaty  made  November  28th, 
1840, 5W2)ra,  was  amended  as  follows:  "at  the  first  period,  in- 
sert— to  be  held  in  trust  by  the  said  Me-shing-go-me-sia,for 
his  band;  and  the  proceeds  thereof,  when  the  same  shall  be 
alienated,  shall  be  equitably  distributed  to  said  band,  under  ' 
the  direction  of  the  President." 

It  is  averred  in  the  complaint,  that  the  plaintiff  sues  for 
himself  and  some  thirty-eight  others  named,  who,  it  is  al- 
leged, compose  the  band  of  the  plaintiff;  that  many  of  the 
persons  named  are  minors,  and  some  are  married  women. 

The  appellant  Fowler  answered:  first,  by  the  general  de- 
nial; second,  that  the  acts  done  were  by  the  plaintiff's 
license;  third;  that  Wa-co-co-nah  was  and  is  of  the  band 
of  Me-shing-go-me-sia,  and  one  of  the  beneficiaries  of  the 
land,  and  by  consent  of  the  plaintiff  and  the  members  of 
the  band  established  himself  on  the  south  side  of  said  res- 
ervation, at  the  mouth  of  Grant  creek  on  the  Mississinnewa 
river,  many  years  since,  and  was  allowed  to  exercise  juris- 
diction, authority,  and  control  over  about  four  hundred 
acres  of  the  reservation,  including  all  that  portion  where 
the  mill  was  erected,  the  trees  cut,  and  the'  other  alleged 
grievances  committed;  that  Wa-co-co-nah  was  permitted 
by  the  plaintiff  and  others  of  the  band  to  open  farms,  grant 
leases,  cut  timber,  build  houses,  and  make  other  improve- 
ments on  said  tract,  which  was  called  the  allotment  of  Wa* 
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co-co-nah;  that  Wa-co-co-nah  was  recognized  for  a  long 
Beries  of  jqslvs  as  entitled  to  exercise  exclusive  authority 
over  said  tract  of  land ;  that  the  plaintiff  and  all  the  lead- 
ing members  of  the  band  had  seen  these  improvements  be- 
iugmadefrom  time  to  time,  the  borders  of  the  clearings  exten- 
ded year  by  year,  and  leases  multiplying,  with  out  objection; 
that  Wa-co-co-nah  after  all  this,  on  the  12th  of  April,  1863, 
entered  into  a  contract  with  Wheeler  (the  co-defendant), 
a  copy  of  which  is  made  a  part  of  the  answer,  by  wbichi 
the  former  sold  to  the  latter  two  hundred  walnut  and  cher- 
ry trees  then  standing  on  the  land  allotted  to  the  former, 
with  the  right  to  enter  upon  the  land,  erect  a  portable  saw- 
mill, cut  and  convert  the  trees  into  lumber,  and  take  it  away; 
for  which  the  latter  was  to  pay  the  former  two  dollars  for 
each  tree;  that  the  plaintiff  well  knew  of  the  contract  at 
and  before  the  time  the  same  was  entered  into,  and  approved 
it;  that  pursuant  to  the  contract  and  approval,  Wheeler  and 
the  defendant,  under  the  license,  and  by  the  authority  of 
Wheeler,  entered  upon  the  land  and  erected  a  portable  saw- 
mill, and  cut  trees  and  sawed  Inmbei^being  the  grievances 
set  up  in  the  complaint — ^all  with  the  consent  of  Wa-co-co- 
nah,  which  are  the  supposed  trespasses  complained  of. 

Wheeler  answered:  first,  the  general  denial ;  second,  cer- 
tain matters  in  justification  of  acts  mentioned  in  the  para- 
graph of  the  answer;  but  there  is  no  averment  that  the  acta 
justified  were  the  acts  complained  of,  nor  is  there  anything 
alleged  from  which  it  can  be  inferred.  This  paragraph 
concludes  with  a  prayer  that  it  be  taken  as  an  affidavit 
against  the  temporary  restraining  order,  and,  perhaps,  was 
good  for  that  purpose,  but  as  an  answer  was  bad  on  demur- 
rer, because  it  professed  to  answer  the  whole  action. 

Demurrers  were  sustained  to  the  second  and  third  para- 
graphs of  Fowler's  answer,  and  this  is  assigned  for  error. 

It  is  attempted  to  sustain  the  ruling  below,  on  the  ground 
that  Me^shing-go-me-sia  held  the  land  in  trust  and  that  as 
trustee  he  had  no  power  to  license  the  defendants  to  do  the 
acta  charged  in  the  complaint. 
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Under  the  treaty  the  legal  title  to  the  land  was  vested  in 
the  appellee  in  trust  for  himself  and  the  other  members  of 
his  band.  Both  Me-shing-go-me-sia  and  Wa-co-co-nah 
were  tenants  in  common  with  the  other  members  of  the 
bandy  of  the  land  in  question.  One  tenant  in  common  may 
be  liable  to  his  co-tenant  for  waste;  but  certainly  the  ownei 
in  fee  of  an  undivided  interest  in  land  cannot  maintain  an 
action  of  trespass  against  one  whom  he  has  himself  licensed 
to  do  the  act  complained  of.  It  is  difficult  to  see  how 
Me-shing-go-me-sia  could  maintain  this  action  over  the 
facts  set  up  in  the  second  and  third  paragraphs  of  Powler^s 
answer. 

It  is  by  no  means  clear  that  the  acts  complained  of 
amount  to  waste.  The  rule  as  to  waste  is  laid  down  in 
Datoson  v.  Coffmariy  28  Ind.  220.  The  averment  in  the  com- 
plaint that  the  trees  cut,  "as  a  part  of  the  inheritance  to 
which  they  attached,  are  not  capable  of  being  valued,"  is 
not  an  allegation  that  the  land  as  an  inheritance  was  there- 
by diminished  in  value.  It  thay  be  that  the  trees  cut  were 
incapable  of  being  valued  as  an  inheritance  for  the  reason 
that  as  such  they  had  no  value  whatever;  and,  moreover, 
it  could  be,  in  the  face  of  the  averment,  that  the  land  freed 
from  the  trees  was  of  more  value  without  than  with  them. 

This  large  tract  of  land,  of  some  ten  sections,  was  gran  ted  by 
the  United  States  (to  whom  it  had  been  ceded),  to  the  plain- 
tiff in  fee,  for  himself  and  the  other  members  of  his  band. 
It  was  wild  land.  The  doctrine  of  the  common  law  as  to 
wc3te  could  have  no  application  to  the  members  of  the 
band.  It  was  competent  to  change  the  forest  into  cultivated 
fields;  to  build  houses  on  the  land;  to  occupy  and  cultivate 
it  in  convenient  portions;  in  short,  to  use  it  as  a  prudent 
farmer  would  do  with  his  own  land.  The  trees  of  our  large 
forests  arc  common  articles  of  traffic.  In  the  improvement 
and  development  of  a  new  country  they  are  as  much  an  ar- 
ticle of  trade  as  the  annual  crops.  There  is  nothing  in  the 
complaint,  or  in  the  answer,  to  show  that  cither  the  appel- 
lant or  Wa-co-co-nah  transcended  the  power  of  dominion 
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vested  in  them  over  the  laDcL  in  question  in  the  license  and 
contract  set  up  in  the  answer. 

There  was  a  trial  and  a  verdict  for  the  plaintifi*  against  the 
appellants.  A  motion  for  a  new  trial  was  overruled.  The 
evidence,  however,  is  not  in  the  record. 

It  is  claimed  that  the  same  matters  set  up  in  the  answer  to 
which  the  demurrers  were  sustained  could  have  heen  given 
in  evidence  under  paragraphs  of  the  answer  subsequently 
filed  by  the  same  defendant;  but  these  facts,  and  much 
more,  were  necessary  to  sustain  the  allegations  of  the  sub- 
sequent paragraphs.  It  must  be  held,  nothing  appearing  to 
the  contrary,  that  the  court  below  tried  the  case  on  the  . 
theory  of  the  law  as  ruled  on  the  demurrers  in  making  up 
fho  issues. 

The  appellant  claims  that  the  complaint  is  defective  in 
not  showing  title  in  the  plaintiff.  It  is  argued  that  the 
treaty  of  November  6th,  1838,  vested  the  fee  in  the  band 
of  Ma-to-sin-ia,  and  that  the  subsequent  grant  to  Me-shing- 
go  me-sia  by  the  United  States  passed  no  title. 

This  position  cannot  be  maintained.  The  ultimate  title 
was  in  the  United  States,  with  the  right  of  occupancy  in 
the  Miami  tribe  of  Indians;  by  the  treaty  of  1838  the 
Indian  tribe  ceded  to  the  United  States  their  right  in  cer- 
tain territory  named,  but  from  this  cession  there  was 
reserved  by  the  tribe,  for  the  band  of  Ma-to-sin-ia,  the  land  in 
question.  Now,  the  land  thus  reserved  stood  precisely  as 
it  did  before  the  cession,  so  far  as  the  ultimate  title  was 
concerned.  It  was  left  subject  to  a  futui^  cession  to  the 
United  States.  Moreover,  the  grant  made  to  Me-siug-go- 
me-sia  in  trust  for  his  band  was  not  inconsistent  with  the 
previous  reservation.  Me-sing-go-me-sia  was  the  son  of 
Ma-to.sin-ia,  and  a  member  of  the  band  of  the  latter.  The 
grant  was  to  the  same  band  for  whom  the  reservation  was 
made. 

TIio  court  below  erred  in  sustaining  the  demurrers  to  the 
second  and  third  paragraphs  of  Fowler's  answer.  But  as  the 
second  paragraph  of  Wheeler's  answer  was  not  pleaded  in 
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bar  of  the  treepasses  complained  of,  there  is  no  available 
error  for  him  that  ought  to  reverse  the  judgment  for  the 
damages  assessed  by  the  jury. 

So  far  as  the  judgment  for  damages  is  concerned  against 
the  appellant  Wheeler,  the  same  is  affirmed  with  costs. 
The  residue  of  the  judgment  is  reversed,  with  costs,  and 
the  cause  remanded,  with  directions  to  overrule  the  demur- 
rers to  the  second  and  third  paragraphs  of  Fowler's  answer, 
and  for  further  proceedings. 

J.  TJ.  PdlU  and  T.  T.  War,  for  appellants. 

N.  0.  Boss  and  li.  P.  Effinger,  for  appellee. 


PoLLBY  r.  Wood. 

Pbacticb. — Co%U, — In  order  that  tho  costs  may  be  taxed  against  the  plaintiff 
on  the  ground  that  his  cause  of  action  would  have  constituted  a  proper 
counter-claim  in  a  previous  action  brought  agaiust  him  by  tho  defendant, 
and,  haying  been  personally  served  with  notice,  ho  omitted  to  set  up  such 
counter-claim,  these  facts  should  be  presented  by  answer  before  trial,  and 
cannot  properly  be  made  available  after  verdict. 

APPEAL  from  the  Wayne  Circuit  Court. 

PoUey  purchased  of  Wood  a  lot  of  fat  cattle,  designed 
to  be  shipped  and  sold  in  the  city  of  New  York.  By  the 
terms  of  the  contract,  Wood  was  to  keep  the  cattle  for  one 
or  two  weeks,  during  which  time  he  was  to  feed  them  care- 
fully and  take  proper  care  of  them  and  keep  them  in  good 
condition  for  shipment,  and  at  the  expiration  of  the  time^ 
they  were  to  be  weighed  and  then  received  and  paid  for  by 
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Polley  at  th^  rate  of  eight  cents  per  poand,  gross  weight. 
At  the  proper  time  the  cattle  were  weighed  and  received 
by  Polley,  who  shipped  them  to  New  York.  Polley  sabse* 
quently  brought  this  suit  against  Wood,  alleging  that  the 
latter  had  wrongfully  and  fraudulently  overfed,  stufied,  and 
gorged  the  cattle,  during  the  tune  he  so  kept  them,  where* 
by  they  were  each  made  to  weigh  one  hundred  and  fifty 
pounds  gross  more  than  they  would  have  weighed  if  prop* 
erly  fed;  that  they  thereby  became  sick  and  diseased,  by 
reason  of  which  the  plaintift'  was  compelled  to  sell,  and  did 
sell  them  at  great  loss,  &c. 

On  the  final  hearing  a  verdict  was  rendered  for  the  plain- 
tiff for  three  hundred  and  eighty  dollars,  for  which  judg- 
ment was  rendered.  But,  on  the  defendant's  motion,  sup- 
ported by  affidavit  and  proof,  the  court  rendered  a  judgment 
in  favor  of  the  defendant  for  costs,  under  the  sixtieth  sec- 
tion of  the  code.  This  ruling  of  the  court  presents  the 
only  question  in  the  case. 

Elliott,  J. — Section  60  of  the  code  provides  that,  "if 
any  defendant,  personally  served  with  notice,  omit  to  set 
up  a  counter-claim  arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  ground  of  the  plaintiff's 
claims,  or  any  of  them,  he  cannot  afterwards  maintain  an 
action  against  the  plaintiff  therefor,  except  at  his  own 
costs." 

It  appears  by  the  affidavit  before  us,  that  in  1865,  and 
after  the  cause  of  action  in  this  case  had  accrued.  Wood, 
the  defendant,  sued  Polley  in  the  Wayne  Common  Pleas, 
for  a  balance  due  and  unpaid  under  the  same  contract,  upon 
the  same  lot  of  cattle  referred  to  in  the  complaint  in  this 
suit  Polly  was  personally  served  with  process  in  that  suit, 
and  judgment  was  rendered  against  him  therein  for  one 
hundred  and  sixty-seven  dollars,  for  the  balance  due  him  on 
said  cattle. 

One  ground  of  objection  urged  to  the  ruling  of  the  court 
in  reference  to  the  costs  is,  that  if  the  subject  of  action 
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would  have  conetitnted  a  proper  connter -claim  in  the  suit 
referred  to  in  the  affidavit,  the  facts  shoald  have  been  pre- 
sented by  answer  before  trial,  and  that  it  could  not  bo  prop- 
erly made  available  after  verdict;  and  that  the  court  erred, 
therefore,  in  entertaining  the  motion.  The  objection  seems 
to  be  well  taken.  The  same  question  was  so  ruled  in  Nor" 
ris  V.  Amos,  15  Ind.  865,  and  we  adhere  to  that  ruling. 

The  judgment  against  Policy  for  costs  is  reversed,  with 
costs,  and  the  cause  remanded  to  the  Circuit  Court,  wiih 
direction  to  render  a  judgment  agfdnst  the  defendant  betow 
for  costs. 

C.  H.  Burckerud  and  N.  H.  Johnson,  for  appellant. 

«7.  Yaryany  J.  B.  JvHan,  and  J.  F.  Julian,  for  appellee. 


Gray  v.  Gwinn. 

Peaotiob. — Supreme  Court. — Motion  for  New  Trial, — ^A  party  making  »  mo- 
tion for  a  new  trial  is  bound  by  the  reasons  assigned  therein,  as  shown  bj 
the  record,  and  can  urge  no  others  in  the  Supreme  Court. 

Save. — Judf^ment — Form  of. — ^Thc  form  of  a  Judgment  cannot  be  questioned 
in  the  Supreme  Court,  if  not  excepted  to  in  the  court  below. 

APPEAL  from  the  Warren  Oonnnon  Pleas. 

Eay,  C.  J. — This  was  an  action  by  a]>pellee  npon  two 
notes  secnred  by  mortgage.  The  appellant  answered,  that 
the  notes  were  given  as  part  of  the  purchase  money  for  cer- 
tain lauds,  and  that  by  mistake  the  lands  conveyed  were 
supposed,  and  were  represented  by  appellee,  to  include  a  cer- 
tain strip  which,  in  fact,  was  not  embraced  in  the  description 
inserted  in  the  deed,  and  did  not  belong  to  the  appellee;  and 
he  asked  to  set  off  or  recoup  the  value  of  the  strip  against 
the  claim  of  the  appellee.  The  jury  rendered  a  verdict  for 
the  appellee  for  (1,652.67. 
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The  first  error  argued  by  counsel  is  the  overruling  of  the 
motion  for  a  new  trial,  on  the  ground  that  the  jury  did  not 
allow  the  appellant  a  sufficient  amount  for  the  land  not 
included  in  the  deed. 

The  finding  of  the  jury  is  as  follows:  "We,  the  jury,  find 
for  the  plaintiff,  and  assess  his  damages  at  sixteen  hundred 
and  fifty-two  dollars  and  sixty -seven  cents." 

The  reason  for  a  new  trial  is  in  these  words:  "Because 
the  damages  assessed  by  the  jury  are  not  as  much  by  three 
hundred  and  fifty  dollars  as  the  evidence  in  the  case  proved." 

This  is  a  singular  reason  to  assign  for  a  new  trial,  when  • 
it  comes  from  the  party  against  whom  damages  are  assessed. 

The  statutory  cause,  "excessive  damages,"  could  have 
presented  the  question  discussed  in  the  brief  of  counsel. 
We  cannot,  however,  disregard  the  record,  and  must  hold 
the  party  bound  by  the  reason  assigned.  That  reason  is  no 
cause  for  a  new  trial  in  favor  of  appellant. 

The  next  error  is  the  order  in  the  decree  rendered  by  the 
court,  that,  "upon  such  sale  and  the  payment  of  the  pur- 
chase money,  the  sheriff  shall  execute  to  the  purchaser 
a  good  and  sufficient  deed  in  pursuance  of  law."  It  is 
insisted  that  a  certificate  of  purchase  should  have  been 
ordered,  with  the  right  in  appellant  to  redeem  for  the  time 
fixed  by  law,  and,  on  failure  to  redeem,  the  deed  should 
have  been  ordered.  Whether  the  order  to  execute  the  deed 
"in  pursuance  of  law"  does  not  include  this,  it  is  not  neces- 
sary for  us  to  decide,  as  no  exception  was  taken  to  the  form 
of  the  judgment,  and  therefore  no  question  can  be  raised 
upon  it  in  this  court. 

The  judgment  is  affirmed,  withcosts. 

J.  H.  Brown  and  D.  H.  Tiocmey^  for  appellant, 

W.  P.  Rhodes^  for  appellee. 
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Lynch  v,  Leurs,  Bishop  of  Indiana. 

Will. — Partition. — A  testator  devised  to  his  wife  one-third  of  Ills  rer.l  cetato 
in  fee  and  tho  remaining  two-thirds  for  her  life,  directed  thcit  after  her 
death  such  remaining  two*thirds  shonld  be  sold,  and  bequeathed  one-half 
of  the  proceeds  of  the  sale  to  a  certain  church,  and  the  other  half  to  his 
brother  and  sisters. 

Jleldf  that  the  widow  might  have  tho  portion  so  devised  to  her  in  fee  set  off 
to  her  in  severalty  in  a  suit  for  partition,  but  that^  claiming  under  the  will, 
she  could  have  no  legal  interest  in  the  question  of  the  capacity  of  the  church 
to  talcc  under  the  will  after  her  death. 

Habmlbcs  Ea&on. — A  party  cannot  complain  on  appeal  of  an  error  by  which 
he  is  not  injured. 

APPEAL  from  tho  Cass  Circuit  Court. 

Suit  for  partition,  &c.  In  1806,  Patrick  Lynch  died  at 
Cass  county,  Indiana,  testate,  seized  of  the  real  estato  des- 
scribed  in  the  complaint,  of  the  probable  value  of  lifteen 
hundred  dollars.  He  died  without  issue,  and  did  not  leave 
surviving  either  father  or  mother,  but  left  a  brother  and 
sisters,  whoso  names  are  alleged  to  be  unknown,  and  also 
Nancy  Lynch,  his  widow,  who  is  tho  appellant.  The  will 
provides  for  the  payment  of  his  debts  and  funeral  expenses 
out  of  his  personal  estate;  and  in  reference  to  his  real  estate 
contains  this  provision:  "I  give  and  bequeath  to  my  be- 
loved wife,  Nancy  Lynch,  the  one-third  part  of  my  real 
estate  in  foe  simple,  and  the  use  of  the  remaining  two-thirds 
of  my  real  estate  for  the  period  of  her  natural  life.  After 
her  death,  I  direct  that  said  two-thirds  part  bo  sold,  and 
one-half  part  of  the  proceeds  of  said  sale  I  give  and  be- 
queath to  the  Catholic  Church  of  St.  Vincent  de  Paul,  at 
Logansport,  Indiana,  and  the  remaining  half  to  my  brother 
and  sisters." 

The  complaint  was  filed  by  Nancy  Lynch,  the  widow, 
alleging  that  her  necessities  required  that  for  her  support 
she  should  sell  the  interest  devised  to  her  in  foe,  which  she 
claims  under  the  will  to  be  one-half  of  the  whole,  and  there- 
fore prays  that  partition  may  be  made.    It  is  also  alleged  in 
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the  complaint  that  John  Henry  Lenrs,  wlio  is  made  a  de- 
fendant, is  Bishop  of  the  Catholic  Church  of  the  State  of 
Indiana,  and  as  such  owns  the  property  known  as  the 
"Catholic  Church  of  St.  Vincent  do  Paul,"  situate  in  the 
city  of  Logansport,  Cass  county,  Indiana;  that  said  church 
has  not,  and  never  had,  any  corporate  existence,  and  that 
the  devise  to  said  church  is  void,  as  being  to  a  corporation 
having  no  existence. 

The  complaint  prays  for  a  construction  of  the  will,  "and 
that  she  may  be  granted  the  title  and  possession  of  the 
whole  of  said  real  estate,  as  widow  of  said  decedent,  and  as 
against  all  of  said  defendants."  Publication  was  made 
against  the  unknown  heirs  of  the  decedent,  and  they  were 
defaulted.  Lenrs  filed  an  answer  in  two  paragraphs,  ad- 
mitting that  the  Catholic  Church  of  St.  Vincent  do  Paul  is 
not,  and  was  not  at  the  death  of  the  decedent,  an  incorpor- 
ated body,  but  alleging  that  it  is,  and  for  many  yeara  haa 
been,  a  regularly  organized  religious  l>ody  and  orgauizatioa 
of  persons,  associated  together  according  to  the  canons, 
laws,  and  regulations  of  the  Catholic  Church  of  the  United 
States,  for  the  purpose  of  teaching  the  gospel  and  the  wor- 
ship of  God,  according  to  the  doctrines  and  belief  of  the 
Catholic  Church,  and  that  he  was,  and  is,  the  Bishop  of  said 
Catholic  Church  for  the  diocese  in  which  Cass  county  is  sit- 
uate, including  said  church  of  St.  Vincent  de  Paul,  in  Lo- 
gansport, and  as  such  Bishop  is  invested  in  fee  of  all  the 
property  of  said  church,  which  he  holds  in  trust  for  the  iise 
of  said  church,  in  the  teaching  of  the  gospel,  the  mainte- 
nance of  religious  worehip,  and  the  extension  of  the  Chris- 
tian religion  in  accordance  with  the  doctrines  of  said  church, 
of  which  the  decedent  was  a  member,  and  claims  that  the 
property  so  devised  vests  in  him  as  such  Bishop,  in  trust 
for  the  charitable  uses  and  purposes  aforesaid. 

A  demurrer  to  the  answer  was  overruled.  Issue  was  then 
taken  on  it,  and  on  the  final  hearing  the  court  found  that  the 
plaintifi:  was  entitled  under  the  will  to  one  undivided  third 
of  the  real  estate  described  in  the  complaint,  and  was  entitled 
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to  have  the  same  set  oft*  to  her  in  severalty ;  and  that  she 
was  entitled  to  the  remaining  two-thirds  during  her  natural 
life,  and  at  her  death  the  defendants  would  be  entitled 
thereto.  Partition  was  decreed  accordingly,  which  was 
subsequently  made  and  confirmed* 

Elliott,  J. — The  only  question  urged  here  for  the  rever- 
sal of  the  judgment  and  proceedings  below  is,  that  the  court 
erred  in  holding  that  the  devise  to  the  Catholic  Church  of 
8t  Vincent  de  Paul  is  a  valid  one. 

The  devise  to  the  church  is  a  bequest  of  personal,  and 
not  of  real  estate,  and  can  only  be  executed  under  the  will 
after  the  death  of  the  appellant.  True,  the  fund  devised  is 
to  be  the  proceeds  of  real  estate,  which  is  required  to  be 
sold  and  converted  into  personalty  before  the  distribution 
can  be  made  or  the  devise  executed.  The  real  estate  from 
which  the  fund  devised  is  to  be  raised  is  given  to  the  ap- 
pellant during  her  natural  life,  and  it  is  only  after  her  death 
that  it  is  directed  to  be  sold,  and  the  proceeds  distributed 
under  the  will,  one  moiety  to  the  church  named  in  the  will. 
It  was  proper  that  the  appellant  should  have  partition,  and 
the  third  of  the  estate  devised  to  her  in  fee  separated  from 
the  remainder,  which  she  only  holds  for  life,  and  given  to 
her  in  severalty.  But  it  is  difficult  to  perceive  what  legal 
.  interest  she  can  have  in  the  determination  of  the  question, 
at  this  time,  as  to  whom  the  proceeds  of  that  part  of  the 
property,  when  it  shall  be  sold  after  her  death,  shall  be  dis-' 
tributed.  The  appellant  claims  under  the  will  by  which 
she  holds  that  part  of  the  estate  during  her  life,  and  we 
cannot  see  that  she  has  any  legal  interest  in  the  question  of 
what  disposition  shall  be  made  of  its  proceeds  after  her 
death.  We  think  that  question  is  not  properly  before  us 
on  this  appeal.  It  is  prematurely  raised,  and  by  a  party 
having  no  interest  in  its  decision ;  and,  therefore,  it  is  neith- 
er necessary  nor  proper  that  we  should  here  determine 
whether  the  bequest  to  the  church  is  valid  or  void.  If  thevo 
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was  any  error  in  the  ruling  of  the  Circuit  Court  touching 
that  question,  it  did  not  injure  the  appellant,  and  she  can- 
not, therefore,  complain  of  it. 

The  judgment  is  affirmed,  with  costs. 

D.  P.  Baldwiriy  for  appellant 

N.  0.  Hoss  and  iZ.  P.  Hffingery  for  appellee. 


The  City  op  Indianapolis  and  Others  t\  Gilmorb  and 

Another. 

City. — Street  Improvements, — Aeseimnents^^'Injunetion, — An  injunction  wni 
not  be  iprantcd  to  restrain  the  collection  of  an  entire  assessment  against  * 
lot  in  a  citj  for  a  street  improvement  made  under  a  contract  with  the  com- 
mon council  pursuant  to  a  city  ordinance,  because  in  performing  the  work 
a  portion  of  the  lot  has  been  wrongfully  appropriated,  the  fence  torn  down, 
the  soil  removed,  and  a  sidewalk  made  thereon. 

Sjluc. — Recovery  of  Posegaeion  qf  Heal  Estate, — Nor  do  such  facts  make  a  case 
for  the  recovery  of  the  possession  of  real  estate. 

Same. — Trespass. — But  such  a  state  of  facts  constitutes  a  cause  of  action  for 
trespass;  and  it  is  no  defense  thereto  that  the  street  improvement  has  been 
made  under  the  provisions  of  the  general  law  for  the  incorporation  of  cities^ 
that  no  injunction  was  applied  for  or  obtained  prior  to  the  making  of  the 
contract,  and  that  the  owner  has  permitted  the  street  to  be  improved  and 
has  made  no  objection  thereto  until  after  the  completion  of  the  work. 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Mary  Gilmore  and  Daniel,  her  hushand,  sued  the  city  of 
Indianapolis,  William  H.  Craft,  treasurer  of  said  city, 
Mijhacl  O'Connor,  and  Thomas  Dorscy. 

The  complaint  is  fully  set  out  in  the  opinion. 

A  demurrer  to  the  complaint  by  O'Connor  and  Dorsey 
having  been  overruled  and  exception  taken,  these  defend- 
ants answered  in  two  paragraphs:  first,  the  general  denial; 
second,  that  the  common  council  of  said  city,  on  the  16th 
of  April,  1866,  passed  an  ordinance  providing  for  the  gra- 
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ding  and  graveling  of  Stevens  street  and  the  sidewalks 
thereof;  that  the  contract  for  said  grading  and  graveling 
was  let  to  these  defendants;  thatt  they  did  said  work  in 
pnrsnance  of  said  contract,  with  the  knowledge  and  con- 
sent of  the  plaintiffs,  and  by  the  plaintiffs'  direction. 

The  city  answered:  first,  the  general  denial;  second,  that 
the  assessment  was  duly  made  by  the  authorities  of  the  city, 
for  the  improvement  of  said  street  under  an  ordinance  duly 
and  properly  passed,  and  under  and  by  direction  of  the 
plaintiffs,  and  in  accordance  with  the  plaintiffs'  instructions; 
third,  that  the  street  was  improved  under  the  provisions  of 
the  general  law  for  the  incorporation  of  cities;  that  no 
injunction  was  asked  or  obtained  prior  to  the  making  of 
said  contract  for  said  improvement,  but  the  plaintiffs  suf- 
fered and  permitted  said  street  to  be  improved  by  grading 
and  graveling,  and  made  no  objection  to  said  improvement 
until  after  the  work  was  completed. 

The  plaintiffs  replied  by  the  general  denial  to  the  second 
paragraph  of  the  answer  of  O'Connor  and  Dorsey,  and  to 
the  second  paragraph  of  the  city's  answer;  and  demurred 
to  the  third  paragraph  of  the  city's  answer.  The  demurrer 
was  sustained,  and  exception  taken. 

The  city  treasurer  made  no  appearance,  and  was  defaulted. 

Trial  by  the  court;  finding  for  the  plaintiffi — that  Mary 
Gilmore  owned  and  was  entitled  to  the  possession  of  said 
lot;  that  the  city  of  Indianapolis  and  O'Connor  and  Dorsey 
did  wrongfully  enter  upon  said  premises  and  seize  and  take 
possession  of  a  portion  thereof  and  dig  down  and  grade  the 
same  as  a  street,  and  exclude  the  plaintiffs  therefrom;  that 
an  estimate  had  issued  against  said  Mary  to  collect  that 
portion  of  the  cost  of  said  street  improvement  assessed 
against  said  lot,  and  was,  at  the  time  of  bringing  this 
suit,  in  the  hands  of  the  defendant,  the  treasurer  of  said 
city,  who  was  then  about  to  sell  said  lot  thereon;  and  that 
said  estimate  and  precept  were  illegal  Decree,  that  said 
Mary  do  recover  the  possession  of  that  portion  of  said  lot 
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60  wrongfully  taken  by  defendants,  to-wit,  &c. ;  that  the 
sheriff  execute  this  order;  that  all  proceedings  under  said, 
estimate  and  the  precept  for  the  collection  thereof  be  for- 
ever restrained  and  enjoined;  and  that  the  plaintifls  recover 
their  costs  from  the  defendants. 

Separate  motions  for  a  new  trial  were  filed  by  the  city 
and  the  contractors,  which  were  overruled,  and  the  rulings 
excepted  to. 

Frazeb,  J. — The  appellees  were  plainti£&  below,  and 
alleged  in  their  complaint^  that  Mary,  wife  of  Danieli 
owned  a  lot  in  Indianapolis,  bounded  on  the  south  by  Ste* 
vens  street;  that  in  pursuance  of  a  city  ordinance,  the  com- 
mon council  contracted  with  the  appellants  O'Connor  and 
Dorsey,  to  grade  and  gnavel  the  street  and  sidewalks 
thereof;  that  the  work  was  completed,  on  the  2d  day  of 
July,  1866;  that  in  performing.it  the  appellants  wrongfully 
took  and  appropriated  a  strip  of  the  lot,  seven  feet  wide, 
bordering  on  the  street,  broke  down  the  fence,  and  removed 
the  soil  and  made  a  sidewalk  thereon,  under  pretense  that 
the  same  was  a  part  of  the  street;  that  an  estimate  of  the 
work  done  by  the  contractors  has  been  made  and  approved 
by  the  council,  and  a  precept  awarded,  against  the  lot  for 
three  hundred  and  eighty-eight  dollars,  the  amount  assessed 
against  it,  which  the  plaintifis,  by  reason  of  the  premises^ 
refuse  to  pay;  that  the  city  treasurer,  made  a  defendant^ 
has  advertised  and  will  sell  the  lot  unless  restrained^  Prayer 
for  injunction,  two  thousand  dollars  damages,  and  posses- 
sion of  the  strip  of  ground. 

We  think  that  the  complaint  made  no  case  for  im  injunc- 
tion. According  to  ita  averments,  something  was  properly 
chargeable  against  the  lot  on  account  of  the  improvement 
of  the  street.  Whatever  was  justly  due  should  have  been 
paid.  Equity  required  this;  and  a  party  seeking  equity  must 
do  equity.  There  is  no  warrant  in  sound  principle  or  jus* 
tice  to  sustain  an  injunction  restraoning  the  collection  of  an 
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entire  tax  or  assessment,  merely  because  too  much  is  charged. 
We  have  several  times  so  held. 

Nor  does  the  complaint  make  a  case  for  the  recovery  of 
the  possession  of  real  estate,  for  it  does  not  sufficiently 
appear  that  possession  is  withheld. 

But  it  does  allege  a  trespass,  and  is  therefore  good  on 
demurrer  by  O'Connor  and  Dorsey,  the  contractors.   . 

If  what  has  beon  said  concerning  the  complaint  is  cor- 
rect, it  follows  that  the  third  paragraph  of  the  city^s  answer 
was  bad,  and  that  the  demurrer  to  it  was  properly  sus- 
tained. It  presented  no  answer  at  all  to  the  only  sufficient 
cause  of  action  shown  by  the  complaint. 

The  judgment  of  the  court  was  not  warranted  by  the 
complaint,  and  must  be  reversed,  and  a  new  trial  awarded. 

The  ovidoQce,  indeed,  strongly  impresses  us  that  there 
was  no  encroachment  upon  the  plaintiffs'  property,  and  that 
if  any  portion  of  the  lot  was  improved  as  a  street,  it  had 
been  previously  dedicated  to  public  use  as  a  street.  But 
upon  this  subject  we  prefer  to  determine  nothing,  inasmuch 
as  that  question  must  be  tried  again. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re* 
manded  for  a  new  trial. 

B,  K.  JEUioUy  8.  MajoVy  and  Jl  B.  Blacky  for  appellants. 

A.  &.  PorteTy  B.  Hiarrisoriy  ond  W.  P.  Fishbacky  for  appel- 
leco* 
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30  418  tiffs  nnite  in  bringing  a  joint  action,  the  question  whether  they  can  prop- 

lao  30S  ^f ]y  jqIq  (q  ^^  g^l^  jg  niised  by  a  demurrer  for  the  want  of  sufficient  facts. 

Samb. — (i>de, — The  code  has  re-enacted  the  rules  which  had  prevailed  in 
courts  of  equity  as  to  who  must  join  as  plaintiffs,  and  may  be  joined  as  de- 
fendants; and  as  to  those  cases  in  which,  in  equity,  plaintiff^  might  or 
miglit  not  have  joined,  at  their  option,  it  was  intended  that  the  subject 
should  be  goTerned  by  the  rules  of  pleading  in  courts  of  equity — each  case 
to  be  decided  by  the  courts  upon  authority  and  analogy. 

SAMB.-^FiYe  persons  subject  to  an  impending  draft  for  soldiers  cxccnted  a 
written  agreement  to  pay  their  proportional  amount  to  hire  substitutes  to 
fill  the  places  of  such  of  them  as  might  be  drafted.  Four  were  drafted,  of 
whom  one  did  not  procure  a  substitute,  avoiding  military  service  and  the 
necessity  of  procuring  a  substitute  by  failing  to  report  himself  for  duty, 
and  three  hired  substitutes  and  united  as  plaintiffs  in  an  adion  against  the* 
others  upon  the  agreement. 

Beldf  that  the  plaintiffs  could  not  formerly  have  joined  in  chancery,  and  that 
they  could  not  properly  join  under  the  code. 

APPEAL  from  the  Tipton  Circuit  Court. 
Prazkr,  J. — The  appellant  and  George  "W.  Collier  and 
Levin  Cambridge  sued  the  appellees,  Eli  J.  and  Benjamin 
F.  Goar,  upon  the  following  contract : 

"  Jefterson  Township,  Tipton  county,  Indiana. 
"We,  the  undersigned,  citizens  of  said  township,  agree  and 
bind  ourselves  in  case  either  of  us  is  drafted  into  the  ser- 
vice of  the  United  States,  to  pay  our  proportionable  amount 
to  hire  substitutes  to  fill  our  places;  and  this  we  agree,  not 
only  for  the  present  impending  draft,  but  for  all  other  calls 
that  may  be  made  during  the  present  rebellion,  unless  a  ma- 
jority shall  agree  to  abandon  the  above  arrangement. 
Given. under  our  hands  this  10th  day  of  February,  1865. 
(Signed)  G.  W.  Collier. 

Eli  J.  GoAR. 
Benjamin  F.  Goar. 
Wm.  H.  Goodnight. 
Levin  Cambridgb." 
It  was  alleged  in  the  complaint  that  all  these  parties  were 
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enrolled  in  said  township  and  liable  to  draft  then  impend- 
ing; that  tho  plaintiffit  and  the  defendant  Benjamin  were 
drafted,  and  that  the  defendant  Eli  was  not  drafted;  that 
each  of  the  plaintifis  hired  and  paid  a  substitate  for  him- 
self. Collier  for  fifteen  hundred  dollars,  and  Goodnight  and 
Cambridge  each  for  eleven  hundred  dollars;  which  several 
sums  were  reasonable  and  necessary;  that  the  defendant 
Benjamin,  by  failing  to  report  himself  for  duty,  avoided 
military  service  and  the  necessity  of  procuring,  and  did  not 
procure,  a  substitute  for  himself;  and  that  neither  of  the 
defendants  has  paid  to  either  of  the  plaintiffs  anything 
towards  defraying  the  cost  of  said  substitutes,  though  the 
same  has  been  demanded. 

A  demurrer  to  the  complaint,  assigning  the  want  of  suf- 
ficient facts,  amongst  other  causes,  was  sustained;  and  this 
is  the  only  error  assigned. 

Tho  question  argued  is,  whothertheplaintiffs  could  prop- 
erly join  in  the  suit;  and  wo  have  heretofore  held,  upon  full 
consideration,  that,  under  the  code,  that  question  is  raised 
by  a  demurrer  for  want  of  suflSicient  facts.  Berlcshirc  v. 
ShuUz^  23  Ind.  528.  In  that  case  we  expressed  the  opin- 
ion, that  the  rule  declared  in  Mann  v.  Marshy  35  Barb.  68, 
that  *'when  two  or  more  plaintiffs  unite  in  bringing  a  joint 
action,  and  the  facts  stated  do  not  show  a  joint  cause  of  ac- 
tion in  them,  a  demurrer  will  lie,"  was  correct  and  best  com- 
ported with  the  spirit  of  the  code. 

The  code  itself  is  not  exactly  definite  as  to  who  may  be 
joined  as  plaintiffs.  It  provides,  however,  that  judgment 
may  be  given  for  or  against  one  or  more  of  several  plain- 
tifis (sec.  8G8),  which  was  the  practice  in  equity,  though  it 
was  otherwise  at  law.  It  also  provides  (sec.  17),  that  all 
persons  having  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  relief  demanded,  shall  be  joined  as  plain- 
tifis, except  in  certain  cases  mentioned  in  the  nineteenth 
section.  Indeed,  the  code  seems  to  have  re-enacted  the  rules 
which  bad  prevailed  in  courts  of  equity,  as  to  who  must 
join  as  plaintifis,  and  may  be  joined  as  defendants.    But  as 
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to  those  cases  in  which,  ia  equity,  plaintiffd  might  or  might 
not  have  joined,  at  their  option,  the  code  does  not  expressly 
speak,  for  the  reason,  probably,  that  the  general  rule  in 
equity  in  relation  to  parties  plaintiff  was  not  founded  upon 
any  uniform  principle  and  could  not  be  expounded  by  any 
universal  theorem  as  a  test.  Story  Eq.  Pi.  §  539.  And  it 
may  have  been  thought  safer,  therefore,  to  leave  each  case 
to  be  decided  by  the  courts  upon  authority  and  analogy. 
That  it  waa  intended  that  the  rules  of  pleading  in  courts  of 
equity  should  govern  the  subject  is  quite  evident  from  those 
provisions  of  the  code  which  prescribe  the  relief  which 
may  be  granted,  and  to  whom ;  in  this  respect  conforming 
in  all  respects  to  the  established  practice  of  those  courts — ^a 
mode  of  administration  quite  impracticable  in  a  great  many 
cases,  unless  the  parties  might  foe  as  in  chancery. 

The  present  inquiry  is,  then,  iii  view  of  the  considera- 
tions above  stated,  reduced  to  this :  could  these  plaintiffs 
formerly  have  joined  in  chancery  ?  In  solving  this  question 
we  may  be  aided  by  considering  the  nature  of  the  contract 
upon  which  the  suit  is  brought.  The  obligations  which  it 
imposes  are  strictly  several,  each  party  for  himself  alone  be- 
coming bound  in  a  certain  event  to  pay.  The  obligation 
thus  assumed  is,  under  the  facts  alleged,  to  each  one  of  the 
plaintiffs  separately,  by  each  defendant,  for  one-fifth  of  such 
sum  as  that  plaintiff  was  obliged  to  pay  for  a  substitute  for 
himself.  This  proportion,  thus  due  to  one,  catfnot  be  either 
increased  or  diminished  by  the  fact  that  another  plaintiff  ia 
also  entitled  to  recover  from  the  same  defendant  a  like  pro- 
portion of  the  sum  paid  by  him  for  a  substitute.  Each 
plaintiff  has  an  interest  only  in  compelling  the  defendants 
severally  to  reimburse  him,  and  cannot  possibly  be  affected 
by  the  success  or  fsdlure  of  any  one  of  his  co-plaintiffs  in 
the  suit.  Each  plaintiff  seeks  by  the  action  to  attain  an 
object  for  himself  exclusively — ^the  recovery  of  so  much 
nK>ney  as  the  defendants  respectively  owe  him«  They  have 
therefore  no  joint  or  common  interest  in  the  relief  sougfat^ 
which  is  the  objeet  of  the  BmL    Kor  have  they  aoy  joiat  or 
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common  interest  in  the  sabject  or  foundation  of  the  action, 
which  is  the  faihire  of  the  defendants  respectively  to  pay 
according  to  contract.  The  failure  to  pay  Goodnight  does 
not  concern  any  other  plaintiff,  and  so,  the  failure  to  pay 
each  of  the  plaintiffs  is  a  matter  of  entire  indifference  to 
the  others.  If  each  two  of  the  five  persons  to  this  agree- 
ment had  mutually  contracted  by  a  separate  writing  to  pay 
one-fifth  of  whatsoever  sum  might  be  necessary  to  procure 
a  substitute  for  either,  if  drafted,  there  would  have  been 
twenty  separate  paper  contracts,  instead  of  one  as  now.  It 
was  a  matter  of  convenience  merely  that  one  writing,  execu- 
ted by  all,  should  have  been  adopted  to  eviuce  their  several 
undertakings;  but  it  imposed  exactly  the  same  liabilities  as  if 
twenty  writings  such  as  we  have  mentioned  had  been  used. 
In  the  latter  case  it  would  be  too  plain  for  doubt  that  each 
plaintiff  must  sue  separately.  Why  should  it  be  otherwise 
now?  There  is  certainly  no  good  reason.  The  statute  has, 
it  is  true,  provided,  that  persons  severally  and  immediately 
liable  upon  the  same  instrument  may,  all  or  any  of  them,  be 
sued  in  the  same  action,  at  the  plaintifi*'s  option.  2  G.  &H. 
50,  sec.  20.  This  perhaps  authorizes  each  of  the  present 
plaintiffs  to  join  all  the  defendants  in  one  suit.  It  is  but 
the  old  equity  rule  as  to  defendants,  in  cases  upon  a  joint 
and  several  contract,  extended  by  the  statute.  Story  Eq.  PL 
§  159.  It  may,  however,  be  worthy  of  consideration 
whether  this  statute  was  intended  to  apply  to  cases  where 
by  one  instrument  each  maker  becomes  singly  liable  for  a 
sum  for  which  no  other  maker  can  in  any  event  be  held. 
But  that  question  is  not  before  us,  nor  is  it  now  intended  to 
express  any  opinion  upon  it. 

In  Tate  v.  The  0.  ^  M.  JR.  R.  Co.,  10  Ind.  174,  it  was  said 
that  "all  who  are  united  in  interest  must  join  (as  plaintiffs) 
in  the  suit,  unless  they  are  so  numerous  as  to  render  it  im- 
practicable, while  those  who  have  only  a  common  interest 
in  the  controversy,  may,  one  or  more  of  them,  institute  an 
action.  This,  however,  must  not  be  understood  as  allowing, 
in  all  eases,  two  or  more  persons  having  separate  causes  of 


422  SUPREME  COURT  OF  INDIANA. 

Goodnight  v.  Goar  and  Another. 

action,  though  arising  out  of  the  same  transaction,  to  unite 
and  pursue  their  remedies  in  one  action.  Several  plaintiffs 
cannot  by  one  complaint  demand  several  matters  of  relief 
which  are  plainly  distinct  and  unconnected.  But  where 
one  general  right  is  claimed,  where  there  is  one  common 
interest  among  all  the  plaintiffs,  centering  in  the  point  in 
issue  in  the  cause,  the  objection  of  improper  parties  cannot 
be  maintained/*  This  statement  of  the  general  rules  gov- 
erning the  subject,  though  quite  comprehensive,  is  perhaps 
as  specific  as  the  state  of  the  authorities  will  warrtint.  The 
matter  is,  in  considerable  measure,  a  question  for  the  exer- 
cise of  judicial  discretion  under  the  circumstances  of  each 
particular  case,  with  a  view  to  practical  convenience  in  the 
administnition  of  justice. 

In  the  case  before  us  there  is  in  the  plaintifi:s  no  comma* 
nity  of  interest  in  any  matter  involved  in  the  suit ;  no  right 
common  to  all  is  claimed ;  everything  is  separate,  save  only 
that  the  right  asserted  by  each  is  founded  in  a  contract 
which  for  convenience  happens  to  be  upon  the  same  sheet 
of  paper.  We  have  failed  to  find  any  warrant  in  tho  ad- 
judged cases  for  a  joinder  of  plaintitts  under  such  circum- 
stances. The  only  possible  suggestion  in  its  favor  is  that  a 
multiplicity  of  suits  would  be  avoided;  but  even  that  is 
more  apparent  than  real,  and  would  be  accomplirhed  only 
in  name,  and  not  in  fact.  Tho  number  and  variety  of  sep- 
arate issues  to  be  tried  and  of  distinct  judgments  to  be  ren- 
dered would  not  be  diminished  in  the  least. 

The  judgment  is  afiirmed,  with  costs. 

J.  Green  and  J.  W.  EoanSj  for  appellant. 

D.  MosSy  N.  R.  Overman^  and  O.  W.  Lowley^  for  appel- 
lees. 
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Landlord  and  Tbnakt. —  Tenanqf  /ram  Year  to  Year.^X  tenancy  in  which 
the  premises  are  occupied  by  the  assent  of  the  landlord  'without  any  written 
or  definite  verbal  agreement,  the  tenant  paying  the  taxes  and  such  other 
rent  as  the  landlord  requires,  is,  under  our  statute^  a  tenancy  from  year  to 
year. 

Sams. — Parol  Contract. — A  tenant  from  year  to  year  by  parol  may  by  parol 
convey  or  surrender  his  right  of  possession. 

APPEAL  from  the  Franklin  Circuit  Court. 

Elliott,  J. — Suit  by  Schneider  against  Thomas  Ross  for 
possession  of  real  estate.  Answer,  the  general  denial.  Trial 
by  the  court  without  a  jury. 

The  court  found  that  the  plaintiff*  was  the  owner,  and 
entitled  to  the  possession  of  the  land  described  in  the  com- 
plaint, and  assessed  his  damages  at  seventy-five  dollars. 
Motion  for  a  new  trial  overruled,  and  judgment  on  the 
finding.    Ross  appeals. 

The  reasons  urged  for  a  new  trial  arc:  first,  that  the  find- 
ing is  contrary  to  the  evidence;  second,  that  the  damages 
assessed  are  excessive.  These  are  the  questions  presented 
in  this  court. 

The  facts  disclosed  by  the  evidence  are,  substantially,  us 
follows :  John  S.  Ross,  the  father  of  the  appellant,  was  the 
owner  of  the  land,  being  seized  thereof  in  fee.  The  appel- 
lant lias  been  in  possession  as  the  sole  occupant  since  1859, 
aa  tenant  of  his  father.  There  was  no  written  agreement 
between  them,  nor  was  tjiero  a  definite  verbal  one.  The 
son  occupied  by  the  assent  of  his  father,  paid  the  taxes, 
and  such  other  rent  as  the  father  required.  He  was,  under 
our  statute,  a  tenant  from  year  to  year.  Schneider  wished 
to  purchase  a  farm,  and  with  that  view,  on  the  6tli  of 
April,  1868,  called  on  the  appellant,  on  the  premises,  and 
was  informed  by  the  appellant  that  the  land  could  be  pur- 
chased for  four  thousand  dollars;  that  if  Schneider  pur- 
chased it,  and  would  pay  him  two  hundred  dollars  for 
the  wheat  then  growing  on  the  premises,  he  would  give 
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immediate  possession,  except,  perhaps,  the  privilege  of 
occupying  a  part  of  the  bouse,  stable,  and  granary  until  be 
could  find  some  other  place  to  go  to.  It  was  then  time 
that  preparations  should  be  made  for  putting  in  the  spring 
crop,  and  it  is  claimed  by  the  appellant  that  Schneider  was 
to  enter  into  a  written  agreement  with  him  that  he  would 
make  the  purchase  on  the  terms  proposed,  and  showing 
the  time  and  terms  of  possession,  and  put  up  fifty  dollars  as 
a  forfeit  if  he  failed  to  do  so.  The  evidence  on  this  point 
indicates  that  such  was  the  understanding  at  that  time.  On 
the  next  morning  the  appellant  called  on  Schneider,  who 
was  then  at  the  house  of  a  neighbor  of  the  appellant,  and 
urged  that  they  had  better  go  at  once  and  see  his  father, 
who  resided  at  Connersville,  in  an  adjoining  county;  accor- 
dingly, Schneidei'^s  son,  who  acted  for  and  at  the  request  of 
bis  father,  accompanied  the  appellant  to  Connersville,  where 
it  was  agreed  between  them  and  John  S.  Boss  that  Schnei- 
der should  purchase  the  land  at  four  thousand  dollars,  and 
the  growing  wheat  at  two  hundred  dollars,  all  of  which 
should  be  paid  to  John  S.  Eoss  as  the  purchase  money, 
who  was  to  pay  the  appellant  for  the  wheat.  On  the  18th 
of  April  the  appellee  paid  John  S.  Soss  one  thousand 
eight  hundred  dollars,  and  gave  him  bis  note  for  two  thousand 
four  hundred  dollars,  due  at  twelve  months,  in  consideration 
of  the  land  and  wheat,>nd  Hoss  executed  a  deed  to  the 
appellee  for  the  land.  On  the  same  day  young  Schneider, 
as  his  father's  agent,  called  on  the  appellant  and  informed 
him  that  the  purchase  had  been  completed,  and  deman- 
ded possession.  The  appellant  then  refused  to  give  pos- 
session oi  any  part  of  the  premises,  and  claimed  the  wheat 
as  unsold.  Thus  far  there  is  no  material  conflict  in  the  evi- 
dence. 

The  appellant  testifies,  that  when  he  and  young  Schnei- 
der went  to  see  John  S.  Ross  it  was  then  agreed  that 
if  Schneider  purcliased  the  land,  the  appellant  should  be 
permitted  to  occupy  part  of  the  house  and  stable  for 
from  one  to  three  months,  and  that  an  article  of  agree- 
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ment  should  be  entered  into  eecuring  him  that  privilege, 
with  fifty  dollars  to  be  paid  by  Schneider  as  a  forfeit, 
if  he  failed  to  make  the  purchase.  On  the  contrary,  young 
Schneider  testifies  that  as  they  left,  after  the  interview  with 
John  S.  Ross,  the  latter  asked  if  they  had  not  better  enter 
into  a  written  agreement,  to  which  Thomas  replied  that  be 
did  not  think  it  would  make  any  difierence.  He  further 
testifies  that  when  he  and  the  appellant  reached  Everton,  on 
the  way  home,  and  were  about  to  part,  the  appellant  said 
that  if  he  was  not  at  Metsker's,  where  the  appellee  then 
was,  by  seven  or  eight  o'clock  the  next  morning,  the  appel- 
lee could  go  home,  and  it  would  be  all  right;  that  the  ap- 
pellant did  not  go  to  Metsker's  the  next  morning;  and  that 
the  appellee,  after  waiting  till  after  the  time  named,  went 
home.  The  appellee  testifies  that  when  the  appellant  called 
on  him  on  the  7th  of  April,  at  Metsker's,  he  said  if  the  pur- 
chase was  made  either  that  or  the  week  following,  it  would 
be  satisfactory  to  him,  and  he  would  give  immediate  pos- 
session ;  that  on  the  Saturday  following  that  conversation 
he  sent  his  son  to  see  if  he  would  certainly  get  possession 

■ 

if  he  concluded  the  purchase;  that  his  son  reported  to  him 
he  would;  and  that  the  appellant  said  they  need  not  come 
to  see  him  any  more,  but  to  go  and  make  the  purchase  of 
his  father,  and  it  would  all  be  right;  and  because  of  that 
information  he  completed  the  purchase  on  the  Saturday 
following,  without  calling  to  see  the  appellant  again. 
Young  Schneider  testifies  that  during  the  interview  with 
the  appellant,  on  the  Saturday  referred  to,  no  definite  time 
was  fixed  when  the  trade  should  be  closed  up,  except  that 
it  must  be  during  the  next  week,  and  that  just  as  he  was 
leaving,4he  appellant  said  it  was  no  use  to  come  and  see 
him  any  more,  but  to  go  to  his  father  and  get  the  deed* 
George  Metsker  was  also  present  at  that  interview,  and 
testifies  that  the  appellant  said  it  would  be  all  right  if  the 
appellee  closed  up  the  trade  the  next  week.  No  particular 
time  of  the  week  was  named ;  but  he  said  if  they  did  not 
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close  it  up  the  next  week  they  could  not  get  the  place.  The 
contract  was  concluded  and  the  deed  made  on  Saturday  of 
the  then  next  week.  The  appellant,  however,  testifies, 
that  he  told  Young  Schneider,  in  the  interview  referred  to, 
that  if  his  father  came  and  closed  up  the  contract  on  the 
Tuesday  following  it  would  be  all  right;  otherwise  he  should 
hold  the  wheat,  and  would  not  give  up  the  possession. 

There  was  some  other  evidence  on  both  sides,  tendinsr,  in 
some  degree,  to  corroborate  the  evidence  of  the  respective 
parties  above  stated. 

There  is  a  conflict  in  the  evidence  upon  the  material 
point  on  which  the  cause  must  turn.  The  plaintiff's  ev- 
idence, if  taken  alone,  we  think  is  clearly  sufiicicnt  to  sus- 
tain the  finding  of  the  court.  It  is,  however,  contradicted 
on  a  material  point  by  the  appellant's  evidence,  but  cer- 
tainly not  overwhelmingly  so;  on  the  contrary,  we  are  not 
prepared  to  say  that,  when  carefully  weighed,  the  prepon- 
derance is  not  in  favor  of  the  finding.  The  principal  object 
in  requiring  an  article  providing  for  a  forfeiture  of  fifty  dol- 
lars in  the  event  Schneider  should  finally  fail  to  make  the 
purchase,  evidently  was  to  guard  against  the  loss  of  time  in 
putting  in  a  spring  crop,  and  when  the  terms  of  the  con- 
tract were  all  agreed  upon,  and  its  consummation, in  a  very 
short  time,  rendered  probable,  the  necessity  or  propriety  df 
such  an  article  would  become  less  apparent,  and  might  with 
propriety  be  waived.  The  evidence  justifies  the  conclusion 
that  it  was  waived.  The  purchase  of  the  land  was  con- 
cluded, and  the  wheat  paid  for  as  agreed  upon,  which  seems 
to  leave  no  excuse  for  withholding  the  possession. 

It  is  insisted,  however,  by  the  appellant's  counsel  that  the 
transfer  of  the  appellant's  right  of  possession  astei#utfrom 
year  to  year  could  only  be  conveyed  or  surrendered  by  a 
contract  in  writing,  signed  by  him,  and  that  a  parol  agree- 
ment for  its  sale  or  surrender  is  void  under  the  statute  of 
frauds.  This  position  is  untenable.  His  tenancy  was  from 
year  to  year,  and  existed  only  in  parol;  and  if  valid  in  him 
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it  would  be  strange  if  he  could  not  transfer  it  in  the  same 
manner.     Peters  v.  Barnes^  16  Ind.  219. 

We  do  not  think  the  damages  are  excessive. 

The  judgment  is  affirmed,  with  costs  and  ten  per  cent, 
damages. 

G.  HoUandj  C.  C.  BinkUyj  and  W.  H.  JoneSj  for  appellant. 

E.  a  Hanna,  F.  S.  Swift,  W.  H.  Bracken,  and  W.  G. 
Quick,  for  appellee. 


Brago  and  Others  v.  Thj3  State,  on  the  Relation  of  Davis 

and  Another. 

Shsbiff. — Different  Hzecutions  Agaiiut  the  Same  Perton.^'Of  two  executions 
in  the  hands  of  a  sherifif  in  favor  of  different  judgment  plaintiffs  against 
the  same  judcrment  defendant,  it  is  the  ofBccr*8  duty,  if  not  otherwise  direc- 
ted, to  first  IcTj  the  one  first  placed  in  his  hands;  and  if  he  has  failed  to 
do  his  duty,  bj  levying  and  collecting  the  later  execution  and  paying  over 
the  money,  leaving  the  former  one  unsatisfied,  it  is  no  defense  to  a  suit 
against  him  and  the  sureties  on  his  official  bond  for  his  failure  to  levy  and 
collect  the  other  execution,  that  the  execution  defendant  had  at  the  time 
the  same  was  issued  and  still  has  sufficient  property  to  satisfy  it. 

Pbacticb.— /bi/ure  to  Reply.— ^Th^  failure  to  reply  to  an  answer  which  states 
no  facts  constituting  a  defense  is  not  a  cause  for  the  reversal  of  a  Judg- 
ment. 

APPEAL  from  the  Hamilton  Circuit  Court. 

Ray,  C.  J. — Suit  by  appellee  against  Bragg,  sheriff,  and 
the  sureties  on  his  official  bond,  for  failure  to  levy  and  col- 
lect an  execution  placed  in  his  hands.  The  second  para- 
graph of  the  complaint  charges  that  a  judgment  was  ren- 
dered in  favor  of  the  relators  on  the  first  day  of  the  term 
of  court;  and  on  the  same  day  judgment  was  also  rendered 
in  favor  of  the  Indianapolis  National  Bank.  The  relators 
caused  execution  to  issue  on  the  judgment  in  their  favor,  on 
the  2d  day  of  November,  186G;  and  execution  was  tiiken 
out  on  the  judgment  in  favor  of  the  bank|  on  the  2l8t  day 
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of  the  same  month.  The  sheriff  levied  and  collected  the 
execution  sued  out  by  the  bank  and  paid  over  the  money, 
leaving  the  execution  in  favor  of  the  relators  unsatisfied. 

A  demurrer  to  the  complaint  was  overruled,  but  we  have 
been  furnished  with  no  brief  by  appellants  on  this  point, 
and  we  discover  no  error  in  the  ruling. 

An  answer  was  filed  in  several  paragraphs.  The  first 
was  a  denial.  The  second  paragraph  alleged,  that  the  exe- 
cution defendant  had  property,  both  real  and  personal,  to 
satisfy  the  execution  in  favor  of  the  relators.  The  third 
paragraph  avercd,that  after  taking  out  execution,  the  plain- 
tiffs in  the  judgment  instructed  the  sheriff  not  to  levy.  The 
fourth  was  nul  tiel  record.  A  demurrer  was  sustained  to  the 
second  paragraph. 

•  Subsequently  a  paragraph  of  an  answer  was  filed  to  the 
first  paragraph  of  the  complaint,  which  alleged  that  the 
defendant  in  the  execution  had,  at  the  time  the  same  was 
issued,  and  still  has,  sufficient  property  to  satisfy  the  execu- 
tion. A  motion  was  filed  to  strike  out  this  paragraph, 
which  was  overruled.  ISo  reply  was  filed  to  this  paragraph. 
This  is  assigned  as  error. 

The  facts  stated  constituted  no  defense.  The  duty  of 
the  officer  was  to  levy  the  execution  first  placed  in  his  hands; 
and  it  is  no  defense  to  answer  that  if  he  had  done  his  duty 
the  plaintiff'  in  the  execution  would  have  received  his  mon- 
ey, and  that  if  the  plaintiff  will  issue  a  new  execution,  and 
can  induce  the  sheriff  to  discharge  his  duty,  the  debt  may 
Btill  be  collected.  It  is  no  defense  for  the  sheriff*  to  say, 
that  the  plaintiff  in  the  execution  has  not  received  bis 
money,  simply  because  that  officer  has  neglected  or  refused 
to  discharge  his  duty.  Ledyard  v.  JoneSj  3  Scld.  550.  The 
court  therefore  committed  no  eiTor  in  sustaining  the  de- 
murrer to  the  second  paragraph  of  the  answer.  As  the  ad- 
ditional paragraph  filed  stated  no  facts  which  constituted  a 
defense,  the  failure  to  take  issue  thereon  is  no  cause  for  re- 
versal. The  finding  of  the  jury  was  for  the  relators,  and 
judgment  was  rendered  accordingly. 
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The  jury  fouad,  in  answer  to  interrogatories,  that  the  at- 
torney for  the  relators  directed  the  sheriff  not  to  levy  the  ex- 
ecation  on  the  property  of  the  judgment  defendant,  but 
before  the  execution  in  favor  of  the  bank  was  issued,  this 
request  was  withdrawn,  and  direction  given  to  levy. 

Error  is  assigned  upon  the  admission  of  evidence  and  re* 
fusal  to  give  instructions,  but  as  no  abstract  is  furnished  of 
the  evidence  or  of  the  instructions  given  and  refused,  we  do 
not  examine  the  record. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 

J.  ^  W.  GBrien  and  A.  F.  ShirtSy  for  appellants. 

D.  MosSy  for  appellee. 


Kma  t^  AismiBEWBj  Executor. 

Pbactioe. —  UfuwaUable  Error, — ^A  mling  in  favor  of  the  admisBiouof  evidenoo 
not  proper  to  be  admitted  is  not  arailable  as  error  if  the  evidence  be  not^  in 
fiict,  pnt  in. 

WiTinss. — iStamtfui&'Mi  of, — It  Ib  not  error  to  aUow  a  party  to  an  action  tes* 
tiffing  as  a  witness  to  state  the  facts  without  being  interrogated^  the 
adverse  party  objecting. 

Patmekt. — Application  of, — Where  a  person  owes  upon  several  distinct 
accounts,  he  has  a  right  to  direct  his  payments  to  be  applied  to  any  one  of 
thorn  as  he  chooses;  but  if  he  pays  generally,  the  creditor  may  apply  as  he 
elects;  and  if  neither  maizes  a  specific  application,  then  the  court  will 
nsoally  make  the  application,  first  to  the  most  precarious  security,  or  to  the 
oldest  debt. 

APPEAL  from  the  Jennings  Common  Pleas. 

Fbazeb,  J. — This  was  a  suit  for  specific  performance  of  a 
contract  for  the  conveyance  of  real  estate.  The  chief  qties* 
tion  was  whether  the  purchase  money  had  been  fully  paid; 
and  upon  that  point  the  evidence  was  so  conflicting  that  we 
are  not  authorized  to  disturb  the  finding. 
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The  appellant's  counsel  argaes  a  question  as  to  the  ad* 
missibility  of  parol  evidence  of  the  contents  of  a  certain 
written  agreement,  and  insists,  very  correctly,  that  a  proper 
case  for  the  allowance  of  such  parol  evidence  was  not  made 
by  preliminary  proof  of  the  loss  of  the  writing;  but, 
though  the  court  below  erroneously  ruled  otherwise,  yet, 
inasmuch  as  such  parol  evidence  was  not,  in  fact,  put  in,  it 
does  not  appear  to  us  that  the  appellant  was  injured. 

It  is  also  insisted  that  the  court  erred  in  allowing  the  ap- 
pellee, when  testifying  as  a  witness,  to  state  the  facts  with- 
out being  interrogated,  the  appellant  objecting.  We  know 
of  no  reason  or  authority  which  would  warrant  us  in  re- 
versing the  case  upon  this  ground. 

There  had  been  a  previous  written  contract  for  the  pur- 
chase of  the  same  property  from  the  appellee  by  the  appel- 
lant, and  a  portion  of  the  price  agreed  by  that  contract  to 
be  paid  remained  unpaid;  the  appellant  had  transferred  his 
right  under  that  contract  to  a  third  person,  who  sold  his  in- 
terest to  the  appellee,  and  then  the  latter  entered  into  the 
contract  with  the  appellant  to  enforce  which  this  suit  was 
instituted.  After  the  last  contract,  property  was  delivered 
to  the  appellee  more  than  sufficient  to  pay  the  last  contract 
price;  but  the  evidence  was  conflicting  as  to  whether  it  had 
been  specifically  applied  upon  the  last  contract  to  a  suffi- 
cient extent  to  discharge  it;  and  it  was  not  enough  to  satis- 
fy both  contracts.  The  appellant's  counsel  seem  to  assume 
that  payments  made  after  the  last  contract,  would,  by  law, 
be  applied  upon  that  contract,  though  other  indebtedness 
existed.  But  we  are  not  of  that  opinion.  Our  undcretand- 
ing  is,  that  when  a  person  owes  upon  several  distinct  ac- 
counts, he  has  a  right  to  direct  his  payments  to  be  applied 
to  either,  as  he  chooses;  but  if  he  pays  generally,  then  the 
creditor  may  apply  as  he  elects;  and  if  neither  makes  a  spe- 
cific application,  then  the  court  will  ususally  make  the  ap- 
plication, first  to  the  most  precarious  security,  or  to  the 
oldest  debt     Field  v.  Holland^  6  Cranch,  8;  MUliken  y« 
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IhtfiSjSl  Maine,  497;  Capen  v.  AUeriy  6  Met.  268;  Chit 
Con,  827,  and  notes. 

It  13  argued  that  the  court  below  erred  iu  holding  that 
the  last  contract  required  some  of  the  installments  of  the 
purchase  price  to  be  paid  in  cash,  and  that  nothing  else 
would,  though  received  as  payment,  discharge  such  install- 
ments. We  have  looked  carefullv  into  the  record,  and  it 
fails  to  show  that  any  such  ruling  was  made. 

The  judgment  is  affirmed,  with  costs. 

Bachelor  ^  Huckleberry  and  H.  W.  Harrington,  for  appel- 
lant. 

C.  E.  Walker^  for  appellee. 
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Pbaoticg. — TfiMtfuciioM  to  Jury, — Record, — Where  instructions  are  In  vritiog 
Bigncd  by  the  judge,  tbcj  become  a  part  of  the  record,  and  exceptions  may 
be  entered  in  writing  upon  the  margin,  "given  and  accepted  to,''  or  '*  re- 
fused and  excepted  to,"  signed  by  counsel ;  but  where  they  are  not  signed 
by  the  judge,  they  can  only  be  made  a  part  of  the  record  by  bill  of  excep- 
tions. 

Same. — Motion  for  New  Trial, — Amount  of  Recovery, — If,  in  an  action  on  a 
promise  to  pay,  the  motion  for  a  new  trial  does  not  specify  the  fifth  statu- 
tory cause,  no  question  as  to  the  amount  of  the  verdict  is  presented. 

Tbubtb  and  Tbostbbs.— ^Lo«<  WriUnj. — Evidence, — At  a  regularly  organized 
public  meeting  of  the  citizens  of  a  township,  called  and  held  to  raise 
money,  volunteers,  and  substitutes,  for  the  purpose  of  relieving  the  town- 
ship of  an  impending  draft  for  soldiers,  various  citizens  agreed,  each  for 
himself,  to  pay  divers  sums  for  such  purpose,  and  among  them  A.,  who 
was  subject  to  the  draft,  promised  to  pay  a  certain  sum  on  condition  the 
township  should  be  so  relieved;  if  not,  the  money  to  be  refunded.  By  the 
aid  of  the  money  so  raised  and  promises  so  made,  or  by  such  money,  prom- 
ises, and  otherwise,  the  township  was  relieved.  Certain  citizens  were  ap- 
pointed by  the  meeting,  to  collect  and  receipt  for  the  money  so  paid  and 
promised,  and  to  apply  the  same  so  as  to  efifcct  the  release  of  the  town« 
ship;  and  they  collected  the  several  amounts  and  so  applied  them,  to  the  sat- 
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isfaction  of  the  promisors,  lacluding  A,  czoept  the  snm  promised  by  A^ 
who  refused  to  pay  on  their  demand. 

Held,  that  the  persons  so  appointed  were  trustees  of  an  express  trusty  and 
entitled  to  sue  on  the  promise  of  A. 

Held,  also,  that  the  minutes  of  the  meeting  being  lost,  it  was  proper  to  intro- 
duce parol  evidence  of  their  contents;  and  the  memorandnm  kept  hj  tiif 
clerk  -of  the  meeting,  of  the  names  and  the  amomits  pledged,  was  only  a  part 
of  the  minutes. 

APPEAL  from  the  Putnam  Common  Pleas. 

Gregory,  J. — Suit  by  the  appellees  against  the  appellant 
The  complaint  is  in  two  paragraphs.  The  first  avers  that 
on,  &c.,  the  President  of  the  United  States  ordered  a  draft 
for  soldiers,  that  there  was  due  under  the  order,  from  Clo- 
verdale  township  — ^ —  men;  that  while  the  draft  was  pend- 
ing the  citizens  and  residents  of  the  township,  including 
the  defendant,  who  was  at  the  time  subject  to  the  draft, 
called  and  held  divers  public  meetings,  for  the  purpose  of 
raising  moneys,  volunteers,  and  substitutes,  in  order  there- 
by to  relieve  the  township  from  the  draft;  that  at  the  meet- 
ings, which  were  regularly  organized,  and  their  transactions 
public  and  well  understood,  divers  citizens  and  residents  of 
the  township,  each  for  himself,  agreed  and  promised  to  pay 
divers  sums  of  money  to  relieve  the  township  of  the  draft, 
and  to  employ  men  and  soldiers  to  serve  as  volunteers  and 
substitutes  for  the  purpose  aforesaid;  that  defendant  Bixat 
the  public  meetings  agreed  and  promised  to  pay  for  the 
purpose  aforesaid,  the  sum  of  three  hundred  and  fifty  dol- 
lars, upon  condition  that  the  township  was  relieved  from 
and  of  the  impending  draft,  and  that  if  the  township  should 
not  be  so  relieved,  then  the  money  was  to  be  refunded;  that 
the  township  was  relieved  of  the  draft  in  purauance  of, 
and  by  the  aid  of,  the  money  and  promises  so  made  and 
raised  at  said  public  meetings  and  otherwise;  that  the  plain- 
tiflTs  were  duly  selected  and  appointed  by  said  meetings,  in 
which  the  defendant  participated,  to  collect,  receive,  and 
receipt  for,  the  several  sums  so  paid  and  promised,  to  at- 
tend to  and  superintend  the  application  thereof  in  such 
manner  as  would  effect  the  release  of  the  township  from  the 
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draft;  that  the  plaintiffs,  in  the  execution  of  their  trust,  col- 
lected the  several  amounts  so  promised,  except  the  amount 
promised  by  the  defendant;  that  the  several  sums  so  prom- 
ised and  collected  were  applied  to  the  purpose  aforesaid  to 
the  entire  satisfaction  of  the  promisors,  including  the  de- 
fendant; that  payment  of  the  sum  had  been  demanded  of 
the  defendant,  who  wholly  failed  to  pay  any  part  thereof. 

The  second  paragraph  of  the  complaint  is  substantially 
the  same  as  the  first,  except  it  is  averred  in  the  former  that 
the  township  was  relieved  from  the  draft  by  the  money  and 
promises  made  at  the  public  meetings,  including  that  of  the 
defendant. 

A  demurrer  was  overruled  to  the  complaint;  and  this  is 
assigned  for  error. 

Trial  by  jury;  verdict  for  the  plaintifis;  motion  for  a  new 
trial  overruled.  The  evidence  is  made  a  part  of  the  record 
by  a  bill  of  exceptions. 

There  are  a  number  of  questions  argued  by. counsel 
which  are  not  properly  in  the  record.  The  instructions 
copied  into  the  transcript  by  the  clerk  are  not  signed  by 
the  judge,  nor  are  they  included  in  any  bill  of  exceptions. 

When  instructions  are  in  writing,  signed  by  the  judge, 
they  become  a  part  of  the  record.  In  such  case  it  is  only 
necessary  to  mark  on  the  margin,  "given  and  excepted  to," 
or,  "refused  and  excepted  to,"  signed  by  counsel;  but  when 
they  are  not  signed  by  the  judge,  they  can  only  be  made  a 
part  of  the  record  by  bill  of  exceptions. 

The  motion  for  a  new  trial  did  not  specify  the  fifth  cause, 
"error  in  the  assessment  of  the  amount  of  recovery;"  and 
therefore  no  question  is  presented  as  to  the  amount  of  the 
verdict. 

There  are  several  objections  made  to  the  complaint.  We 
think  the  complaint  is  good.  The  plaintifls  were  trustees 
of  an  express  trust, and  were  therefore  entitled  to  sue  on 
the  promise.  There  was  a  valid  consideration  for  the  prom- 
ise. The  defendant  was  subject  to  the  draft,  and  to  relieve 
Vol.  XXX.— 28. 
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himself  from  this  bui'den,  he  attended  these  meetinga  and 
made  the  promise.  The  township  was  relieved  from  the 
draft  by  means  of  the  money  and  promises  made,  accord- 
ing to  the  second  paragraph,  and  by  means  of  the  money, 
promises,  and  otherwise,  by  the  first  paragraph.  The  sab- 
stantial  thing  was  obtained  for  which  the  defendant  con- 
tracted. The  condition  of  the  promisor  was  complied  with. 
The  legal  effect  of  the  promise  was  to  pay  to  persons  prop- 
erly selected  by  the  meetings. 

The  minutes  of  the  meeting  being  lost,  it  was  proper  to 
introduce  parol  evidence  of  their  contents.  The  memoran- 
dum kept  by  the  clerk  of  the  meeting,  of  the  names  and 
sums  pledged,  was  only  a  part  of  the  minutes  of  the  pro- 
ceedings. 

There  was  no  error  la  overruling  the  motion  for  a  new 
trial. 

The  judgment  is  affirmed,  with  costs. 

D.  K  Williamson  and  A.  Daggy^  for  appellant 

F.  T.  Brown  and  J.  A.  ScoU^  for  appellees. 


Hill  v.  Stabewjsatheb. 

JuDGMSKT. — Appeal  ftfUr  PajpnenL — ^The  right  of  appeal  la  not  waived  bj  tbd 
Tolantary  payment  of  the  Judgment. 

APPEAL  from  the  Elkhart  Circuit  Court. 

Ray,  C.  J. — The  appellee  moved  in  the  court  below  to 
dismiss  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  ^'  for  the  reasod  that  the  transcript  of  the  record  shows 
that  the  judgment,  interest,  and  costs,  were  fully  paid  by 
said  plaintifi^  voluntarily,  prior  to  his  perfecting  the  appeal 
in  said  cause.'' 
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This  raotion  was  sustained.  This  was  error.  Armes  v. 
Chappd^  28  Ind.  469,  where  the  case  of  Dickmsheels  v. 
Kavfman  was  referred  to  as  authority;  but  the  case  not 
having  been  fully  reported,  it  will  be  found  to  decide  this 
question,  by  a  reference  to  that  case  in  29  Ind.  154. 

The  motion  to  disiliiss  the  appeal  should  have  been  over- 
ruled. 

The  judgment  is  reversed,  with  costs. 

Et.  D*  Wilson  and  J.  D.  O^orrif  for  appellant. 

X  3.  Mahs  and  R.  M.  Johnsotiy  for  appellee. 


Johnson's  AnMnasTBATOBS  v.  Unvbbsaw. 

Dbcbeb.— -i^orm  q/*.— Whero  no  exception  has  been  taken  in  the  conrt  below 
to  the  form  of  a  decree,  the  objection  cannot  be  raised  in  the  Supreme  Conrt. 

Estoppel  in  Pais.— JFVottdl— Where  one  of  several  defendants  had  a  good  de- 
fense, and  by  the  fraudulent  device  of  the  plaintiff  was  prevented  fh>m  mi^ 
king  it,  and  also  from  making  his  motion  within  the  time  allowed  by  law, 
to  set  aside  the  judgment  for  mistake,  inadvertence,  surprise,  or  excusable 
neglect;  heldj  that  the  plaintiff  and  his  administtator  were  estopped  from 
enforcing  the  judgment  against  such  defbndant. 

Sahc — Szeutable  Z>e2(^.— Where  the  plaintiff  did  not  attempt  to  enforce  snch 
Judgment,  but  repeatedly 'asserted  that  as  to  suoh  defendant  it  was  re* 
leased  and  satisfied;  the  plaintiff's  administrator,  seeking  the  enforcement 
of  the  judgment  for  the  first  time,  could  not  complain  that  such  defendant 
had  delayed  ten  years  in  asserting  his  right. 

APPEAL  from  the  Marion  Common  Pleas. 

GsEOORT,  J. — The  complaint  was  by  Unversaw  against 
the  administrators  of  Oliver  W.  Johnson,  to  enjoin  the  col- 
lection of  a  judgment  obtained  by  Johnson  in  his  lifetime 
against  Unversaw  and  others.  Its  material  allegations  are, 
that  on  the — — day  of  July,  1857,  Johnson  began  in  said 
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court  an  action  against  Unversaw  and  four  others  for  al- 
leged injuries  done  by  them  to  a  carriage  and  span  of  hor- 
ses belonging  to  Johnson,  while  in  their  custody  as  bailees 
for  hire;  that,  in  fact,  the  plaintift'  (TJnversaw)  had  never 
hired  said  horses  and  carriage,  either  by  himself,  or  jointly 
with  others,  was  in  no  way  liable  for  said  supposed  in- 
juries, and  had  not  by  any  act  or  neglect  of  his  caused  or 
contributed  to  said  injuries;  that  Johnson,  knowing  the  facts 
and  that  this  plaintifl*  had  a  full  defense  to  the  action,  did, 
after  the  service  of  process  and  before  judgment,  fraudulently, 
and  for  the  purpose  of  putting  plaintift'  oft'  his  guard,  prom- 
ise and  assure  him,  that  he  would  dismiss  the  action  as  to 
him,  and  would  take  no  judgment  therein  against  him;  that 
in  violation  of  his  promise,  Johnson  did  fraudulently  cause 
judgment  to  be  taken  in  the  action  against  plaintiff  for  the 
sum  of  three  hundred  dollars;  that  since  the  decease  of 
Johnson,  the  defendants,  his  administrators,  have  caused  an 
execution  to  be  issued  on  the  judgment,  and  the  same  has 
been  levied  on  lands  of  the  plaintiff^  and  the  sheriff  is 
about  to  sell  them;  that  atler  the  time  at  which  the  judg- 
ment was  rendered,  when  plaintiff  first  became  aware  of 
the  judgment,  and  within  one  year  from  the  date  thereof,  he 
remonstrated  with  Johnson  for  having  thus  fradulently  ta- 
ken the  judgment,  and  informed  him  of  his  intention  to  ap- 
ply, under  the  statute,  to  have  it  opened  and  set  aside;  that 
Johnson  informed  plantift'that  the  judgment  was  taken  by 
mistake,  and  that  if  plaintiff  would  not  make  any  applica- 
tion to  set  it  aside,  he,  Johnson,  would  release  and  dis- 
charge him  therefrom ;  that  being  on  intimate  and  friendly 
terms  with  Johnson,  find  relying  upon  his  promises  and 
representations,  plaintift*  allowed  the  time  to  go  by  in  which 
to  make  his  application,  under  the  statute,  to  have  the 
judgment  set  aside,  which  he  otherwise  would  have  done ; 
that  Johnson,  in  his  lifetime,  never  made  any  attempt  to  en- 
force the  judgment,  but,  on  the  contrary,  repeatedly  asserted 
that  the  same  was,  as  to  this  plaintiff,  released  and  satisfied. 
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Prayer  that  the  defendants  may  be  restrained  from  enforc- 
ing the  judgment. 

To  this  complaint  a  demurrer  by  the  defendants  for  want 
of  sufficient  facts  was  overruled,  and  the  defendants  stand- 
ing by  their  demurrer,  final  judgment  was  rendered  for 
the  plaintiif,  perpetually  restraining  the  collection  of  the 
judgment,  and  that,  so  far  as  the  plaintifi'  was  concerned, 
the  judgment  be  set  satisfied,  and  the  plaintiff  released 
from  all  liability  thereon.  There  was  no  exception  taken 
in  the  court  below  to  the  form  of  the  decree. 

It  is  claimed  that  the  court  erred  in  overruling  the  demur- 
rer, and  that  the  decree  oi'dcring  the  judgment  to  bo  satis- 
fied as  to  appellee  is  erroneous.  If  the  decree  is  objection- 
able in  form,  the  remedy  of  the  appellants  is  not  in  this  court. 
The  court  committed  no  error  in  overruling  the  demur- 
rer. The  appellee  was  prevented  from  making  his  defense, 
and  also  from  making  his  motion  within  the  time  allowed 
by  law,  to  set  aside  the  judgment,  for  "mistake,  inadvert- 
ence, surprise,  or  excusable  neglect,"  by  the  fraudulent  de- 
vice of  the  intestate,  and  thereby  he  was,  and  the  appel- 
lants as  his  administrators  are,  estopped  from  enforcing  it. 
Stone  V.  Leioman^  28  Ind.  97,  is  instruction  on  this  point. 
To  a  paragraph  of  an  answer  setting  up,  as  a  defense  to 
an  action  on  a  judgment,  substantially  the  facts  alleged  in 
the  complaint  in  the  case  at  bar,  the  court  below  had  over- 
ruled a  demurrer.  This  court  say:  *'  We  perceive  no  error 
in  overruling  the  demuri'cr  to  this  defense.  If  its  aver- 
ments be  true,  the  collection  of  the  judgment  would  now 
be  a  gross  fraud  upon  the  defendant,  which  cannot  find 
countenance  in  law.  All  the  conditions  of  an  estoppel  ap- 
pear." 

The  appellants  have  cited  no  authority,  but  they  con- 
tend that  the  appellee  has  lost  his  remedy  (if  he  ever  had 
one)  by  gross  neglect,  in  delaying  ten  yeara  to  assert  his 
right.  By  the  allegations  of  the  complaint,  the  intestate 
never  attempted  to  enforce  the  judgment;  on  the  contrary, 
he  repeatedly  asserted  that  it  was,  as  to  appellee,  released 
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and  satisfied.  The  adaiiiiistrators  have  no  right  to  com- 
plain of  a  delay  caused  by  their  intestate. 

The  jadgment  is  affirmed,  with  costs* 

71  H.  BowlesSj  J.  L.  Ketchamj  and  J.  L.  Mitchell^  for  ap- 
pellants. 

A.  O.  Porter^  JB.  Harrison^  and  W.  P.  Fishbaelc^  for  ap- 
pellee. 


Carter  and  Another  v.  Pomerot  and  Others. 

Ratification. — Parinerthip. — PUadin^, — Evidence, — Suit  upon  a  prominoty 
note  purporting  to  bo  made  by  a  firm.  Answer  by  two  of  the  firm,  that  the 
note  was  executed  in  the  firm  name  by  a  third  partner  after  dissolution  of 
the  partnership,  without  authority  from  these  defendants,  the  other  mem- 
bers of  the  firm,  or  either  of  them,  the  pajco  having  full  knowledge  of  the 
dissolution.  Reply,  that  after  the  execution  of  the  note  said  two  defend- 
ants, upon  a  settlement  of  the  aCTairs  of  said  partnership  with  the  paye^ 
with  fall  knowledge  of  the  existence  of  eaid  note,  fully  ratified  and  adopted 
the  same  as  their  act  and  deed,  and  paid  a  certain  sum  thereon. 

Iteldj  that  ratification  is  a  fact,  and  was  sufflcicntly  pleaded  in  the  reply. 

Jleldj  also,  that  it  was  competent  on  the  question  of  ratification  for  the  plain- 
tiff to  prove  the  consideration  of  the  note. 

Samb. — Where  a  promissory  note  given  by  one  of  a  firm  in  the  firm  name 
alter  dissolution  of  the  partnership,  is  executed  on  account  of  a  pre-existing 
partnership  debt,  and  afterwards  the  other  partners,  with  knowledge  of  thii 
fikCt,  adopt  such  note,  beliering  it  to  be  Just,  and  not  caring  nor  disposed  td 
trouble  thcmselTes  as  to  the  date  or  amount  thereof,  they  are  bound  therefor. 

EviDEKCB. — Contents  qf  Writlnj. — ^The  rule  excluding  parol  evidence  of  the 
contents  of  a  written  instrument  does  not  apply  to  a  writing  which  is  a 
mere  incident  connected  collaterally  with  a  question  in  issue. 

Save. — Pr<mi»tory  Note. — Execution  </.— The  question  of  the  execution  of  a 
note  is  one  of  f«ict  for  the  jury,  in  the  determination  of  which  it  is  proper 
that  the  note  should  be  in  evidence. 

Exclusion  op  Eyidxncb.— /7ar;AlM«  Error. — Error  in  the  exchnion  of  evidence 
is  not  available  on  appeal,  if  the  party  assigning  it  lias  received  all  the  benefii 
to  be  obtained  by  tho  introduction  of  the  evidence  excluded. 
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ImrTRiNtTiovs  TO  JirsT. — An  instruction  to  the  Jury  should  not  assnme  as  a  fiict 
«  matter  in  issue  about  which  there  is  a  conflict  in  tbo  evidence. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

Gregory,  J. — Suit  by  the  appellees  against  the  appellants 
on  four  promissory  notes  pui'porting  to  be  executed  by  "  Car- 
ter, Pavy  &  Co.,'*  payable  to  Robert  Spaugh,  and  by  the 
latter  assigned  to  the  appellees.      The  notes  are  as  follows: 

1.  For  $26.05,  dated  May  21st,  1866,  payable  one  day 
after  date. 

2.  For  ?11.76,  dated  July  11th,  1866,  payable  one  day 
after  date. 

8.  For  ?222.85,  dated  July  11th,  1866,  payable  one  day 
after  date. 

4.  For  $877.30,  dated  September  9th,  1866,  payable  one 
day  after  date. 

On  each  of  these  notes  there  is  a  paragraph  of  complaint 
in  the  order  stated  above. 

The  appellants  answered,  as  follows: — 

^1.  The  defendants,  William  Carter  and  John  J.  Pavy, 
come,  and  for  answer  herein  to  the  fourth  paragraph  of  the 
complaint  say  that  the  defendants  and  one  Joseph  Carter, 

on  the  —  day  of ,1864,  formed  a  copartnership  under  the 

name  and  style  of  Carter,  Pavy  &  Co.,  for  the  sole  purpose 
of  carrying  on  the  milling  business  at  Hope,  in  Bartholo- 
mew county,  Indiana;  that  said  partnership  continued  until 
the  6th  day  of  August,  1866,  when  the  same,  by  mutual 
consent  of  all  parties,  was  dissolved.  They  aver  that  said 
note  was  executed  by  Joseph  Carter  on  the  9th  day  of  No- 
ber,  1866,  to  Robert  Spaugh,  he  signing  thereto  the  firm 
name  of  Carter,  Pavy,  &  Co.,  said  Spaugh  having  full 
knowledge  then  and  there  of  said  dissolution  of  partliership. 
They  aver  that  said  Joseph  Carter  was  in  no  way  author- 
ized by  them,  or  cither  of  them,  to  execute  said  note  by  the 
said  firm  name,  or  in  any  way  to  use  said  name  for  said 
purpose.  They  aver  that  said  note  was  not  executed  by 
them,  or  either  of  them,  and  by  no  one  by  them  or  either 
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of  them,  anthorized  so  to  do;  that  the  defendants,  or  either 
them,  have  at  no  time  assented  thereto;  and  the  same  is  not 
their  act  and  deed,  or  the  act  and  deed  of  either  of  them." 

This  paragraph  is  verified. 

The  second  paragraph  of  the  answer  sets  up,  that  the 
note  in  the  fourth  paragraph  of  the  complaint  is  without 
consideration. 

The  third  paragraph  of  the  answer  sets  up,  substantially, 
that  they  had  formed  a  copartnership  for  the  purpose  of 
carrying  on  the  milling  business,  and  that  the  note  in  the 
third  paragraph  of  the  complaint  is  without  consideration 
to  the  extent  of  $29.30,  which  was  for  goods  sold  to  Joseph 
Carter  for  his  solo  and  exclusive  use  and  account,  which 
Spaugh  and  Norris,  the  payees  in  the  note,  well  knew,  and 
the  same  was  not  used  for  the  purpose  and  within  the  scope 
of  the  partnership,  and  appellants  had  not  assented  thereto. 

The  fourth  paragraph  avers, substantially, that  during  the 
time  the  notes  in  suit  were  held  by  Spaugh,  and  before  any 
transfer  to  plaintifis,  or  any  notice  thereof,  he  was  indebted 
to  them  for  an  iron  safe,  valued  at  $130,  sold  and  delivered 
to  him,  and  offers  to  offset  the  same  pro  tanto. 

The  fifth  paragraph  pleads  payment. 

The  sixth  paragraph  avers  an  indebtedness  on  account  of 
an  iron  safe,  and  offers  to  set  off  the  same. 

Reply:  1.  The  general  denial.  2.  For  reply  to  first  par- 
agraph of  answer,  "that  on  the  —  day  of  March,  1867, the 
defendants,  William  Carter  and  J.  .J.  Pavy,  upon  a  settle- 
ment of  the  partnership  affairs  of  Carter,  Pavy  &  Co.,  with 
said  Hobeii;  Spaugh,  with  full  knowledge  of  the  existence 
of  said  note,  fully  ratified  the  same,  and  adopted  the  same 
as  their  act  and  deed,  and  paid  thereon  the  sum  of  $500." 

A  demurrer  to  the  second  paragraph  of  the  reply  *  was 
overruled,  and  the  appellants  excepted. 

Trial  by  jury ;  verdict  for  the  plaintiffs  for  $655.12.  Mo- 
tion for  a  new  trial  overruled. 

The  evidence  is  a  part  of  the  record. 

It  is  claimed  that  the  court  erred  in  overruling  the  de- 
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mnrrer  to  the  second  paragraph  of  the  reply.  It  is  urged 
that  the  reply  is  insufficient,  because  it  does  not  state  the  facts 
of  the  ratification.  Batification  is  itself  a  fact.  According 
to  "VVEBSTER^it  is  "the  act  of  giving  sanction  and  validity  to 
something  done  by  another;  as,  the  ratification  of  a  treaty 
by  the  Senate  of  the  United  States."  The  ratification  in 
the  instance  given  is  the  act  itself,  and  not  a  conclusion 
drawn  from  other  acts  or  circumstances.  But  the  reply 
contains  the  further  averment  of  the  payment  of  $500  on 
the  note,  with  a  full  knowledge  of  the  facts.  There  are  two 
rules  of  pleading  to  which  regard  must  be  had  in  determin- 
ing questions  of  this  kind.  One  is,  that  facts,  and  not  the 
evidence, must  be  pleaded.  The  other  is,  that  facts,  and  not 
conclusions  of  law,  must  be  averred. 

The  next  error  complained  of  is,  that  the  court  permitted 
the  appellees  to  ask  the  witness  Rominger  the  following 
question:  "To  whom  was  that  note  made  payable?"  The 
witness  had  testified  as  follows : — ^^  About  the  6th  of  August, 
1866,  John  J.  Pavy  and  Joseph  Carter,  who  were  partners 
by  the  firm  name  of  Carter,  Pavy  &  Co.,  met  at  their  mill 
in  Hope,  Bartholomew  county,  Indiana.  They  had  a  settle- 
ment, settling  up  their  affairs  to  that  date.  I  was  called  on 
by  Mr.  Pavy  to  make  calculations.  They  settled  and 
closed  up  the  partnership  matters.  Joseph  Carter  was 
ahead,  'John  J.  Pavy  next,  and  William  Carter  next. 
William  Carter  and  Joseph  Carter  joined  their  amounts 
together,  which  exceeded  the  amount  of  Mr.  Pavy ;  and 
Mr.  Pavy  executed  a  note  for  the  diflerence  between  Joseph 
and  William  Carter's  amount  found  on  settlement  and  that 
found  in  favor  of  said  Pavy."  He  had  thus,  in  part,  with- 
out objection,  given  the  contents  of  the  note  referred  to, 
and  the  question  propounded  was  merely  as  to  a  further 
description  of  the  same  note.  The  note  was  a  mere  inci- 
dent connected  with  the  alleged  settlement  of  the  partner- 
ship business.  The  rule  excluding  evidence  of  the  contents 
of  a  writing  did  not  apply. 

The  next  error  complained  of  is  the  exclusion  of  certain 
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evidence  offered  by  the  appellants  to  show  that  the  part- 
nership indebtedness  of  Carter,  Pavy  &  Co.  amounted  to 
(30,000  in  excess  of  partnership  assets.  The  ground  upon 
which  this  evidence  was  admissible  was,  that  it  tended  to 
prove  that  the  appellants  were  entitled  to  a  credit  for  the 
iron  safe  mentioned  in  tlie  fourth  and  sixth  paragraphs  of 
the  answer.  The  jury  deducted  from  the  amount  other- 
wise due  on  the  notes  one  hundred  and  fifteen  dollars.  The 
proof  shows  that  this  was  about  the  value  of  the  safe.  This 
was,  therefore,  a  harmless  error. 

The  court  below  committed  no  error  in  allowing  the  ap- 
pellees to  prove  the  consideration  of  the  note  declared  on  in 
the  fourth  paragraph  of  the  complaint.  It  was  at  least 
competent  on  the  question  of  ratification,  if  not  as  to  the  exe- 
cution of  the  note. 

It  is  claimed  that  the  court  erred  in  permitting  the  appel- 
lees to  give  in  evidence  to  the  jury  the  note  for  $877.30, 
sued  on,  before  showing  a  prima  facie  case.  The  execution 
of  the  note  was  a  question  of  fact  for  the  jury,  and  in  the 
determination  thereof  it  was  proper  that  the  note  should 
be  in  evidence  before  them.  There  was  abundant  testi- 
mony to  warrant  the  court  in  admitting  the  note  in  evidence. 
It  is  claimed  that  the  court  erred  iu  refusing  to  give  cer- 
tain instructions  asked  by  the  appellants.  Some  portion  of 
these  instructions  were  not  applicable  to  the  case  made  by 
the  evidence.  All  that  were  applicable  were  covered  by  in- 
structions given,  except  the  following: — 

^'If  3*ou  should  find,  from  the  evidence  iu  the  canse, 
that  the  dissolution  of  the  partnership  of  Carter,  Pavy  & 
Co.  was  fl  matter  of  extreme  general  notoriety  and  repute 
in  the  town  of  Hope  and  in  the  neighborhood  of  Robert 
Spangh,  prior  to  the  time  of  the  execution  of  said  note 
to  Robert  Spaugh  by  Joseph  Carter,  on  the  9th  of  Septem* 
ber,  1866,  then  you  have  a  right  to  come  to  the  conclu^ 
sion  that  said  Robert  Spaugh,  at  said  time,  had  knowledge 
of  said  dissolution,  and  it  was  snfficient  to  put  him  on 
inquiry  thereof*" 
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This  instruction  was  rightly  refnsed,  for  the  reason  that 
it  assumes  as  a  fact  in  the  case  the  dissolution  of  the  part- 
nership, when  that  was  a  matter  in  issue,  and  about  which 
there  was  a  conflict  in  the  evidence. 

The  giving  of  the  followina^  instruction  is  complained  of: 
"And  in  determining  this  particular  question,  it  would  be 
proper  for  you  to  ascertain  from  the  evidence  whether  any- 
thing said  or  done  by  them,  having  the  appearance  of  a  rat- 
ification or  adoption  of  the  same,  or  amounting  to  a  ratifi- 
cation and  adoption  in  fact,  was  said  or  done  in  ignorance 
of  its  contents  and  the  facts  connected  with  its  execution. 
For,  if  they  adopted  or  ratified  the  note,  that  is,  recog- 
nized and  treated  it  as  the  undertaking  and  promise  to 
pay  of  the  firm,  in  ignorance  of  facts  connected  therewith 
which  would  excuse  them  from  liability  thereon,  and  which 
would  have  enabled  them  to  defeat  the  same,  then  a  ratifi- 
cation and  adoption  made  under  such  circumstances  would 
not  bind  them,  imless  it  should  further  appear  from  the  evidence 
that  it  was  executed  on  account  of  a  prior  existing  liability^  and 
that  with  a  Icnowledge  of  that  factj  they  adopted  ity  believing  it  to 
hejusty  and  not  caring  nor  disposed  to  trouble  themselves  as  to  the 
date  or  amount  thereof  in  which  event  they  would  be  liable  therefor.^^ 

This  is  a  correct  exposition  of  the  law  on  this  subject.  It 
is  urged  that  the  part  of  the  instruction  in  italics  is  erro- 
neous. We  think  otherwise.  There  is  no  conflict  in  the 
evidence  as  to  the  fact  that  the  consideration  of  the  note 
was  a  pre-existing  partnership  debt.  If  the  appellants,  with 
a  knowledge  of  that  fact,  adopted  it,  believing  it  to  be  just, 
and  not  caring  nor  disposed  to  trouble  themselves  as  to  the 
date  or  amount  thereof,  it  is  clear  that  they  are  bound. 

The  court  committed  no  error  in  overruling  the  motion 
for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

Frazeb,  J.,  was  absent. 

F.  T.  Uordy  for  appellants. 

W.  ^  W.  W.  Herod,  JB.  HUl,  and  O.  W.  Bichardson  for 
appellees. 
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Falls  v.  IIawthorn. 

New  TniAL. — As  t^RighL—lxi  nn  action  to  recover  real  property  a  new  trial 
was  granted  the  defendant  upon  condition  of  the  payment  of  costs  in  sixty 
days.  After  the  sixty  days,  but  witliin  one  year  after  judgment,  he  paid 
the  costs  and  moved  for  a  new  trial.  The  judge  having  been  of  counsel,  the 
motion  was  set  down  for  hearing  before  another  judge,  and  the  order  for  a 
new  trial  was  made  after  the  expiration  of  the  year. 

Eeldy  that  the  court  could  only  make  the  order  upon  the  payment  of  the  costa^ 
and,  the  costs  not  having  been  paid,  the  first  order  amounted  to  nothing. 

Held,  also,  that  the  defendant,  having  entered  his  motion  nnd  paid  tbo  costs 
within  the  time  fixed  by  law,  thus  secured  the  right  to  have  a  new  trial,  of 
which  right  the  delay  of  the  court  could  not  deprive  him. 

CoxvEYANCB  TO  UuscAND  AND  WiFC. — Whcrc  land  is  conveyed  in  fee  to  a  man 
and  his  wife,  upon  the  death  of  cither  the  land  vests  in  the  other  in  fee  by 
right  of  survivorship. 

EsTOPPCL. — Judgment. — Procefa, — In  a  proceeding  for  partition  of  real  estate  la 
the  Probate  Court,  in  1848,  a  subpoena  in  chancery  was  issued  August  2l8t, 
served  August  24th,  and  judgment  was  taken  by  default  September  22d. 
The  complaint  was  at  law  (the  court  having  also  chancery  powers,  the 
statute  requiring  service  of  thirty  days  in  chancery).  After  the  interlocu- 
tory order  of  partition  was  made  and  commissioners  were  appointed  and 
process  was  issued  to  them,  the  court,  on  motion,  without  notice  to  parties, 
permitted  the  petition  to  be  amended  by  the  insertion  of  other  lands,  and 
changed  the  order  and  process  to  agree  with  the  amended  petition.  The 
commissioners  were  not  re-sworn.  Certain  real  estate  owned  in  fee  by  one 
of  the  defendants,  a  married  woman,  whose  husband  was  not  a  party,  was 
set  off  to  her  as  and  for  her  dower,  the  remainder  not  being  disposed  oC 

Held,  that  such  married  woman  was  not  estopped  by  this  proceeding  and 
judgment  from  asserting  her  right  to  the  fee  simple  of  such  real  cstato. 

APPEAL  from  the  Ptipley  Circuit  Court. 

Gregory,  J. — Suit  by  Falls  against  Hawthorn  for  the  re- 
covery of  real  property. 

On  the  first  trial  there  was  a  finding  and  judgment  for 
the  plaintifl:'  The  defendant  moved  for  a  new  trial  on  the' 
payment  of  costs.  The  motion  was  granted,  on  condition 
that  the  defendant  paid  the  costs  in  sixty  days.  After  the 
expiration  of  the  sixty  days,  but  within  one  year  after  the 
rendition  of  the  judgment,  the  defendant  paid  the  costs, 
and  moved  for  a  new  trial.    The  judge  before  whom  the 
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motion  was  made  having  been  of  counsel  for  one  of  the 
parties,  the  case  was  set  down  for  hearing  before  another 
judge  pending  the  motion.  The  order  was  made  for  the 
new  trial  after  the  expiration  of  the  year.  It  is  contended 
that  the  first  motion  and  a  failure  to  comply  with  the  con- 
dition, was  a  waiver  of  the  right  to  have  a  new  trial  on  the 
payment  of  costs.  The  statute  gives  the  right  to  have  a 
new  trial  any  time  within  one  year,  by  the  payment  of  costs. 
The  costs  not  having  been  paid,  the  first  order  amounted  to 
nothing.  The  court  can, only  make  the  order  upon  the 
payment  of  the  costs.  It  is  urged,  that  the  order  could  not 
be  made  after  the  expiration  of  the  year.  The  defendant 
entered  his  motion  and  paid  the  costs  within  the  time  fixed 
by  law.  This  conferred  the  right  on  him  of  having  a  new 
trial.  The  delay  of  the  court  to  act  on  his  motion  could  not 
deprive  him  of  this  right.  '  ^ 

The  appellant  is  the  widow  and  survivor  of  one  George 
Hawthorn.  In  1821,  one  Holeman  and  wife  conveyed  the 
land  in  controversy  by  deed  in  fee  to  George  Hawthorn 
and  Polly  Hawthorn  (the  appellant).  The  land  was  held 
under  this  deed  by  Hawthorn  and  his  wife  at  the  time  of 
the  death  of  the  former.  By  the  right  of  survivorship  the 
land  was  vested  in  the  widow  in  fee  simple.  Dam»  v.  Glark^ 
26  Ind.  424. 

The  main  question  in  the  case  arises  on  a  judgment  in 
partition  in  the  Probate  Court  of  Ripley  County,  com- 
menced in  August,  1848,  wherein  the  appellee  was  plaintiff 
and  the  appellant,  with  others^  was  defendant.  A  subpoena 
in  chancery  was  issued  on  the  21st  of  August,  served  on 
the  24th,  and  on  the  22d  of  September  judgment  was  taken 
by  default.  By  the  law  in  force  at  the  time,  thirty  days 
service  in  chancery  was  required  to  authorize  a  judgment 
by  default.  R.  S.  1843,  p.  836,  sec.  21.  The  complaint  was 
at  law,  and  not  in  chancery.  The  court,  however,  had  chan- 
cery powers.  R.  S.  1843,  p.  665,  sec.  6.  The  party  served 
with  process  has  a  right  to  rely  on  the  information  thereby 
obtained.    It  would  be  a  very  unsafe  rule  to  hold  that  a 
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8ubp(Bim  in  chancery  could  be  converted  into  a  summons 
at  the  pleasure  of  the  party  issuing  it.  After  the  iuterloo> 
utory  order  of  partition  was  made,  and  commissioners  were 
appointed,  and  process  issued  to  them,  the  court,  on  motion^ 
and  without  notice  to  the  parties,  permitted  the  petition 
to  be  amended  by  the  insertion  of  other  lands,  and  changed 
the  order  and  process  to  agree  with  the  amended  petition. 
The  commissioners  were  not  re-sworn.  In  the  final  report 
and  judgment  of  partition,  no  part  of  the  land  in  contro- 
vei*8y  was  set  off  to  the  appellee,  but  this,  with  some  other 
land,  was  assigned  to  the  appellant  as  and  for  her  doweiv* 
the  remainder  was  not  disposed  of.  The  appeUunt,  at  the 
time  of  this  proceeding,  was  a  married  woman,  and  her  bus* 
band  was  not  made  a  party. 

We  hold  that  the  appellant  is  not  estopped  by  this  pro* 
ceeding  and  judgment  from  asserting  her  right  to  the  fee 
simple  of  the  land  in  controversy. 

The  court  erred  in  overruling  the  motion  for  a  new  trial 

The  judgment  is  reversed,  with  costs,  and  the  cause  re* 
manded,  with  directions  to  grant  a  new  trial,  and  for  far- 
ther proceedings. 

IL  W.  Harrington^  for  appellant. 

J.  W.  Gordon^  for  appellee. 


Crowfoot  r.  Zink. 

Pbacticc. — Auignmmt  qf  Error. — New  Trial. — If  the  conrt  trying  a  cause 
OTcrrulcs  a  motion  for  a  new  trial  and  the  moving  party  excepts,  the  ques- 
tions arising  on  the  causes  set  out  in  the  motion  arc  saved  for  the  consider- 
ation of  the  Supreme  Court;  and  the  assignment  as  error,  that  the  court  be- 
low improperly  overruled  the  motion,  presents  all  those  questions  to  the  ap- 
pellate court;  but  the  assignment  of  the  cautet  as  error  is  not  the  proper 
mode  of  raising  any  question  embraced  in  the  motion. 
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Ykkdob  and  Pubchassb.-—  Vendor' i  Lien, — Pleading. — Salt  by  A.  against  B. 
on  a  promissory  note.  Answer^  that  the  note  was  exccnted  in  part  pay- 
ment for  certain  land  sold  and  conveyed  by  deed  with  fall  covenants  by  A. 
to  D.;  that  A.  hod  purchased  the  land  of  C,  givin<;  in  part  payment  his  two 
notes,  which  were  dne  and  unpaid;  that  before  commencement  of  this 
action  C.  had  notified  D.  that  he  held  a  vendor's  lien  on  tlie  land,  which  he 
intended  to  enforce;  that  C.  had  sued  and  obtained  judgment  on  one  of  said 
two  notes,  and  an  execution  issued  on  the  judgment  had  been  returned 
nulla  bona;  that  at  the  time  of  conveyance  by  A.  to  B.,  the  latter  was  igno- 
rant of  C.'s  lien,  the  existence  of  which  A.  falsely  end  fraudulently  con- 
cealed ;  that  A.  had  sold  all  his  real  estate,  had  left  the  State,  and  was  not 
a  resident  thereof;  that  defendant  was  informed  and  believed  that  plaintiff 
was  wholly  insolvent;  that  he  had  not  left  sufficient  property  within  the  juris- 
diction of  the  court  to  satisfy  any  jud2;ment  which  0.  had  obtained  or  mir^ht 
obtain  n^inst  him,  or  any  part  thereof;  that  A.  was  not  Ailly  able  to  re- 
spond in  damages  to  D.  for  any  breach  of  the  covenants  in  his  deed;  that  B. 
was,  and  always  had  been,  willing  to  pay  the  note  in  suit,  and  then  paid 
the  money  into  court.  Prayer,  that  before  the  money  should  bo  paid  over 
B.  might  be  indemnified,  '&c.  Judgment  against  B.,  and  the  clerk  enjoined 
from  paying  the  money  to  A.  until,  &c. 

ffeld,  that  the  answer  was  sufficient'  to  entitle  the  defendant  to  the  relief 
awarded  him,  independent  of  the  averment  on  informationandbelief  of  the 
plaintifT^s  insolvency. 

ffeldf  also,  that  it  was  not  necessary  to  set  out,  as  part  of  the  answer,  a  copy 
of  C.*s  judgment,  or  of  the  notes  executed  by  A.  to  C. 

ffeldj  also,  that  C.  had  a  right  to  pursne  his  remedy  on  the  notes  witbont 
waiving  bis  lien. 

APPEAL  from  the  Washington  Circuit  Court. 

Gregory,  J. — ^This  case  is  here  for  the  second  time.  See 
Crowfoot  V.  Zink,  26  Ind.  187. 

The  defendant,  after  the  t-eversal,  amended  his  answer. 
A  demurrer  was  overruled  to  the  second  paragraph  of  the 
amended  answer,  and  this  presents  the  only  question  prop- 
erly before  this  court. 

The  overruling  the  motion  for  a  new  trial  is  not  assigned 
for  error.  It  has  been  repeatedly  held  by  this  court,  that 
the  assignment  of  the  cause  for  a  new  trial  in  the  court  be- 
low as  error  here,  is  not  the  proper  mode  to  raise  any  ques- 
tion embraced  in  the  motion.  The  statute  provides  that 
a  motion  for  a  new  trial  may  be  based  upon  certain 
specified  causes.    If  the  court  trying  the  cause  overrules  the 
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motion,  and  the  moving  party  excepts,  the  questions  arising 
on  those  causes  are  saved  for  the  consideration  of  this 
court ;  and  the  assignment  for  error  here,  that  the  court  be- 
low improperly  overruled  the  motion,  presents  all  that  is 
embraced  in  it. 

The  second  paragraph  of  the  answer  alleged,  that  the 
note  sued  on  was  executed  in  part  payment  of  a  certain 
tract  of  land  purchased  by  Zink  of  Crowfoot;  that  the  lat- 
ter conveyed  to  the  former  the  land  by  deed  with  full  cov- 
enants; that  Crowfoot  purchased  the  land  of  one  Allen, 
and  in  part  payment  therefor  executed  to  Allen  two  promis- 
sory notes,  one  for  nine  hundred  and  fourteen  dollars  and 
sixty-five  cents,  the  other  for  nine  hundred  and  thirteen 
dollars  and  sixty-three  cents;  that  Allen's  notes  were  due 
and  unpaid,  and  that  before  the  commencement  of  this  ac- 
tion, Allen  notified  Zink  that  he  held  a  vendor's  lien  on  the 
land,  and  intended  to  enforce  it*;  that  Allen  had  sued  on  one 
of  the  notes  and  obtained  judgment  thereon ;  that  he  had 
execution  issued  on  the  judgment  and  returned  nulla  boiia; 
that  at  the  time  of  the  conveyance  from  Crowfoot  to  Zink, 
the  latter  was  wholly  ignorant  of  the  existence  of  the  lien ; 
that  Crowfoot  falsely  and  fraudulently  concealed  the  exist- 
ence of  Allen's  lien ;  that  Crowfoot  has  sold  all  his  real  es- 
tate, has  left  the  State,  and  is  not  a  resident  thereof;  that 
the  defendant  is  informed  and  believes  that  Crowfoot  is 
wholly  insolvent;  that  he  has  not  left  sufficient  property 
within  the  jurisdiction  of  the  court  to  satisfy  any  judgment 
which  Allen  has  or  may  obtain  against  him,  or  any  part 
thereof;  that  the  plaintiff  was  not  fully  able  to  respond  in 
damages  to  defendant  for  any  breach  of  his  covenants  in 
his  deed ;  that  the  defendant  was,  and  always  had  been,  ready 
and  willing  to  pay  the  notes,  and  thep  paid  the  money  into 
court.  Prayer,  that  before  the  money  should  bo  paid  over, 
the  defendant  might  be  indemnified  against  Allen's  lien,  and 
for  general  relief. 

The  objections  made  to  this  paragraph  of  the  answer  are, 
first,  that  the  insolvency  of  the  appellant  is  averred  on  in- 
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formation  and  belief;  second,  that  it  fails  to  set  out  a  copy 
of  the  judgment  of  Allen  against  Crowfoot  or  of  Allen's 
notes;  third,  it  is  claimed,  that  Allen's  lien  is  merged  in  his 
judgment,  and  having  failed  in  his  action  against  Crowfoot 
to  assert  his  lien,  he  has  abandoned  it.  There  are  positive 
allegations  enough  in  the  answer,  independent  of  that  of 
insolvency,  to  make  it  good.  The  non-residence  of  Crow- 
foot, and  his  inability  to  answer  in  damages  for  the  breach 
of  the  covenants  in  his  deed  to  Zink,  were  sufficient  to  en- 
title the  latter  to  the  relief  awarded  to'  him  by  the  court 
below. 

Allen's  notes  and  his  judgment  against  Crowfoot  were 
not  the  foundation  of  the  answer.  They  did  not  belong  to, 
nor  were  they  under  the  control  of,  the  appellee.  It  was  not, 
under  the  code,  necessary  to  make  copies  of  them  parts  of 
the  answer.  Allen  had  a  right  to  pursue  his  remedy  on  the 
notes,  without  waiving  his  vendor's  lien. 

The  court  committed  no  error  in  overruling  the  demurrer. 

The  court  gave  judgment  against  the  appellee  for  the 
amount  of  the  note  sued  on,  and  enjoined  the  clerk  from 
I  paying  over  the  money  to  the  appellant  until  he  indemni- 

,  fied  the  defendant  against  Allen's  lien.    This  was  substan- 

tial justice. 

The  judgment  is  affirmed,  with  costs. 

J.  CoUinSj  T.  L.  CoUinSy  and  jP.  Wilson,  for  appellant. 

M.  HeffreUy  for  appellee. 
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Blew  v.  Hoover,  Administrston 

Plbadivo. — Anawer, — ^A  paragraph  purporting  by  a  set-oflTta  answer  an  entln 

complaint  for  a  larger  sam  is  bad  on  demurrer. 
Pbactice.— C7cneral  and  Special  FindinQM. — Where  a  special  finding  does  not 

conflict  with  the  general  finding,  this  conrt,  in  the  absence  of  the  erideoce, 

will  presume  that  the  general  finding  is  eorrect. 

APPEAL  from  tho  Pulaski  CommoD  Pleas.  . 

Bay,  C.  J. — The  appellee  filed  his  complaint  in  two  par- 
agraphs. The  first  charges  the  appellant  with  the  conver- 
sion of  two  hundred  and  eighty  bushels  of  wheat  of  tho 
value  of  four  hundred  and  ninety  dollars^  the  property  of 
tho  estate  of  which  the  appellee  is  administrator,  and  that 
on  demand  he  has  failed  to  account. 

The  second  paragraph  charges  an  indebtedness  to  said 
estate  for  wheat  had  and  received  of  the  deceased  during 
his  lifetime. 

An  answer  was  filed  in  four  paragraphs:  first,  denial; 
second,  that  on  the  let  day  of  November,  1864,  said  de- 
fendant entered  into  a  special  contract  with  the  deceased, 
to  harvest,  thresh,  and  haul  to  market,  twenty-two  acres  of 
wheat  then  growing  on,  &c.,  and  when  said  wheat  was  so 
harvested  and  threshed,  the  same  waa  to  be  delivered  in 
the  granary  of  said  farm,  and  hauled  to  market  and  sold  at 
the  discretion  of  said  defendant  as  he  could  best  sell  the 
same,  and  out  of  the  sale  of  said  wheat  retain  a  sufficient 
sum  to  pay  for  said  expenses  and  trouble,  the  balance  to 
be  paid  over  to  said  deceased.  The  defendant  avers  that 
he  harvested  and  threeUed  said  wheat  and  delivered  the 
same  in  said  granary,  but  owing  to  defects  in  the  place  of 
storing,  and  to  a  latent  defect  in  said  wheat,  the  same  be- 
came heated  and  spoiled,  and  was  destroyed  by  some 
insect;  that  as  soon  as  defendant  discovered  said  injuryi 
he  took  steps  to  put  the  same  in  good  order,  and  hauled  the 
same  to  market;  but  he  avers  that  by  reason  of  said  defect 
in  said  wheat,  the  same  was  worthless,  and  of  little  or  no 
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value,  and  the  same  now  remains  stored  in  the  warehonee 
of  one  James  QUI,  in  Winnemac,  in  said  county^  subject  to 
the  order  of  said  administrator,  on  payment  of  the  neeess- 
ary  expenses  and  trouble* 

Third,  that  said  estate  is  indebted  to  him  in  the  sum  of 
five  hundred  dollars,  for  work  and  labor  done  and  performed 
at  the  request  of  decedent;  and  a  bill  of  particulars  is  filed, 
amounting  to  two  hundred  and  sixty-two  dollars  and  sixty- 
five  cents.    This  is  filed  by  way  of  counter-claim. 

The  fourth  paragraph  alleges  a  special  contract  about 
cutting  the  wheat  and  harvesting  the  same,  whereby  the 
decedent  became  indebted  to  the  defendant  in  the  sum  of 
five  hundred  doUare,  and  that  it  was  agreed  that  said  de- 
fendant should  retain  the  wheat,  or  the  proceeds  thereof| 
until  that  sum  was  paid;  and  avers  that  he  had  the  right  to 
sell  the  said  wheat  and  take  pay  for  his  labor  therefrom; 
and  that  he  hauled  said  wheat  to  market,  and  has  the  same 
ready  for  delivery  on  payment  of  said  charges.  The  exhibit 
filed  amounts  to  two  hundred  and  sixty-two  dollars  and  six- 
ty-five cents. 

The  court  sustained  a  demurrer  to  the  third  paragraph. 
This  was  correct;  the  paragraph  and  exhibit  only  showed  a 
set«ofi*  of  two  hundred  and  sixty-two  dollars  and  sixty-five 
cents,  in  answer  to  a  complaint  for  four  hundred  and  nine* 
ty  dollars.  It  purported  to  answer  all,  and  only  answered 
a  part. 

There  was  a  general  finding  for  the  appellee  for  two 
hundred  and  eighty-four  dollars  and  twenty-five  cents. 
In  answer  to  questions,  the  court  found  that  there  was  a 
special  contract,  and  that  Blew  w^as  to  hold  a  lien  on  the 
wheat  until  he  was  paid;  that  a  demand  was  made  upon 
appellant,  but  no  tender  of  money  was  made  him  at  the 
time;  no  wheat  was  converted  by  Blew  to  his  own  use  to 
the  date  of  the  commencement  of  the  action,  except  suffi- 
cient to  pay  expenses  of  harvesting,  threshing,  and  mar* 
keting. 

The  evidence  has  not  been  presented.     The  fact  that 
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there  was  a  special  contract,  without  any  statement  of  what 
the  contract  was,  cannot  disturb  the  general  finding.  It 
may  have  been  a  contract  of  sale  of  the  wheat,  as  alleged 
in  the  second  paragraph,  with  the  right  given  the  defendant 
to  sell  in  the  market  enough  to  pay  his  charges,  and  account 
for  the  balance  at  one  dollar  and  seventy-five  cents  per 
bushel.  What  these  charges  amounted  to  in  proof,  we  are 
not  informed;  but  the  finding  implies  that  defendant  has 
sold  sufficient  to  repay  them,  and  the  general  finding  hold- 
ing him  liable  for  the  balance,  we  must  presume  correct,  in 
the  absence  of  the  evidence. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages, 
and  costs. 

O.  71  Wickershamj  S.  E.  Perkins^  L.  JordaUj  and  S.E. 
PerkinSy  Jr.,  for  appellant. 

D.  P.  Baldwin,  for  appellee. 
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SO  45e  DuTTON  V.  DuTTON  and  Another. 
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149   168  Husband  and  Wifk. — SeparaHon. — ^A  parol  agreement  made  between  hnslMUid 

and  wife  in  view  of  separation  and  l\illy  executed  on  the  part  of  the  hus- 
band, wholly  for  a  consideration  which  in  the  lightof  all  the  circnmstanoes 
of  the  parties  at  the  time  the  contract  is  made  is  fair,  reasonable,  and  jnst, 
will  be  upheld  in  equity;  and  the  intervention  of  a  trustee  is  not  necessary. 

Sauk. — Agrwment  Penj^Rmg  Sidi  for  Divorce. — A  wife  agreed,  pending  a  suit 
for  dlTorce  in  which  a  Judgment  for  alimony  was  rendered  at  the  time 
a  decree  of  divorce  was  granted,  to  take  certain  lands  of  the  husband  in  sat- 
isfaction of  such  Judgment,  and  the  deed  was  made  and  delirered  to  the 
agent  of  the  wife,  authorized  by  her  at  the  time  of  making  the  agreement  to 
receire  the  same  in  satisfaction  of  Uie  Judgment. 

IleU  that  it  was  not  essential  to  the  yalidity  of  the  agreement  that  it  should 
be  ratified  by  the  wife  after  Judgment. 

pRACTxci. — Oro»$  Error t. — ^In  order  to  receive  the  consideration  of  the  So* 
preme  Court,  cross  errors  must  be  entered  upon  the  transcript. 

APPEAL  from  the  Porter  Common  Pleas. 

Rat,  C.  J. — ^The  appellant  brought  this  action  against 
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Azuba  Button,  hi3  former  wife,  and  one  Bartholomew,  sher- 
iff of  Porter  county,  to  enjoin  a  sale  under  an  execution, 
and  to  secure  satisfaction  of  the  judgment  upon  which  it 
was  issued. 

The  complaiut  alleged,  that  the  money  judgment  was 
rendered  in  favor  of  Azuba  Button  in  an  action  brought 
by  her  for  a  divorce  and  alimony,  in  pursuance  of  an  agree- 
ment  between  her  and  appellant,  made  *' immediately  be- 
fore and  after,  on  the  same  day"  the  judgment  was  rendered, 
that  she  would  accept  the  conveyance  by  him  of  certain 
described  lands,  in  full  satisfaction  of  said  judgment;  and 
she  authorized  her  attorney  to  receive  such  convej'ance  for 
her  in  full  discharge  of  the  same;  that  the  deed  was  accord- 
ingly executed  and  delivered  to  her  said  attorney,  and  by 
him  accepted  in  full  satisfaction,  and  placed  upon  record; 
that  notwithstanding  the  agreement,  the  said  Azuba  had 
caused  execution  to  be  issued  on  the  judgment,  and  the 
sheriff  had  levied  the  same  on  the  property  of  the  appellant. 

A  demurrer  was  overruled  to  this  complaint.  The  de- 
fendant answered  in  three  paragraphs.  First,  in  denial.  A 
second  paragraph  was  filed  to  which  a  demurrer  was  sus- 
tained. 

The  third  paragraph  of  the  answer  allege9,that  the  judg- 
ment was  rendered  at  the  same  time  a  decree  of  divorce 
was  granted,  and  by  said  decree  the  appellee  was  entitled 
to  the  custody  of  three  minor  children,  the  issiie  of  the 
marriage;  that  said  judgment  was  rendered,  in  part,  for 
the  support  of  the  children,  and  that  she  had  no  other  means 
of  support;  and  that  since  said  time  said  Button  has  con- 
veyed all  his  property,  including  said  described  lands,  to  the 
woman  he  has  since  married,  with  intent  to  cheat  and  de- 
fraud his  creditors,  and  particularly  the  appellee  and  said 
minor  children.  To  this  paragraph  the  court  overruled  a 
demurrer.    A  denial  was  filed  in  reply  to  this  paragraph. 

On  the  trial,  the  appellant  testified  to  the  facts  as  stated 
in  his  complaint:  fixing  the  value  of  the  land  conveyed  at 
one  thousand  dollars;  stating  that  at  the  date  of  the  decree, 
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he  had  not  Biifficient  property  to  pay  his  debts,  and  that  af- 
ter the  judgment  he  had  notified  her  that  he  had  conveyed 
the  laud.  The  attorney  who  had  brought  the  suit  for  a 
divorce  for  the  appellee,  stated  that  the  agi*eenient  had  been 
made  between  the  {larties  in  his  presence,  pending  the  pro- 
ceedings in  court;  that  after  the  appellant  had  stated  the 
amount  of  his  property,  he  had  named  the  sum  of  one 
thousand  dollars  as  a  fair  and  reasonable  amount;  and  that 
tbe  appellant  stated  that  he  had  no  money,  but  would  con- 
vey this  land  in  satisfaction  of  that  amount,  and  would  pay 
all  costs,  and  the  fee  of  the  appellee's  attorney;  that  the 
appellee  said  she  knew  the  land,  and  was  satisfied  to  accept 
it;  and  that  she  then  directed  the  deed  to  be  made  and  de- 
livered to  the  witness  in  discharge  of  the  judgment  to  be 
rendered,  which  was  done  after  judgment,  and  accepted  by 
him,  but  he  had  neglected  to  enter  satisfaction.  Dutton 
had  appeared,  in  accordance  with  the  agreement,  and  con- 
sented to  the  judgment  for  alimony. 

The  appellee  for  herself  testified,  that  part  of  the  consid- 
eration for  her  agreement  to  receive  the  land  in  full  for  tbe 
judgment,  was  the  promise  of  the  appellant  to  re-marry 
her  in  the  course  of  three  weeks  after  the  divorce  should 
have  been  granted,  and  that  in  the  interval  he  would  induce 
another  woman,  who  had  been  the  cause  of  the  separation 
between  them»  to  leave  the  county;  that  she  knew  nothing 
about  the  value  of  tbe  land. 

The  appellant  asked  the  following  among  other  charges : 
''That  a  parol  agreement  made  between  husband  and  wife 
in  view  of  separation,  and  fully  executed  on  the  part  of  the 
husband,  wholly  for  a  consideration  which,  in  the  light  of 
all  the  circumstances  of  tbe  parties  at  the  time  the  contract 
is  made,  is  fair,  reasonable,  and  just,  the  contract  will  be 
upheld." 

This  was  refused  and  excepted  to,  and  the  court  gave  this 
instruction  to  the  jury :  ''K  the  jury  find  that  the  agreement 
relied  upon,  for  defendant  to  take  the  land  mentioned  in 
complaint,  in  satisfaction  of  the  judgment  mentioned,  waa 
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entered  into  before  the  judgment  was  rendered  and  daring 
the  pendency  of  the  suit  for  divorce  in  which  said  judgment 
was  rendered,  and  that  the  deed  was  made  and  delivered  to 
the  agent  of  Azuba  Button,  authorized  at  the  time  of  en- 
tering into  said  agreement  by  her  to  receive  the  same  in 
satisfaction  of  said  judgment,  they  must  find  for  said  defend- 
ant, Azuba  Duttou,  unless  they  find  that  she  ratified  and 
consented  to  the  same  after  the  rendition  of  said  judgment." 

The  giving  of  this  instruction  was  excepted  to.  The 
finding  was  for  the  appellee. 

We  think  the  instruction  asked  fairly  stated  the  law,  and 
should  have  been  given.  In  Wilson  v.  Wilsonj  1  11.  L. 
Cas.  538,  it  was  unanimously  held,  "that  the  court  of 
chancery  exercises  only  its  ordinary  jurisdiction  in  giv- 
ing efiect  to  articles  of  separation  between  husband  and 
wife,  so  far  as  they  regard  an  arrangement  of  property 
agreed  upon."  When  such  agreements  are  fairly  made  and 
are  reasonable  and  proper,  they  will  be  upheld  in  equity, 
and  the  intervention  of  a  trustee  is  not  necessary.  Thoma$ 
V.  Brown,  10  Ohio  St.  247. 

The  instruction  given  by  the  court  did  not  properly  state 
the  law.    The  case  must  be  reversed. 

Cross  errors  are  assigned,  but  not  upon,  nor  attached  to, 
the  record.  We  cannot  consider  them,  as  the  statute  re- 
quires they  should  be  ^'entered  upon  the  transcript."  2  G. 
k  H.  273,  sec.  568. 

The  judgment  is  reversed,  with  costs. 

F.  Church  J  S.  E.  PerkijiSfaxxd  L.  Jordan,  for  appellant. 

T.  J.  Merrifdd  and  W.  H.  Calkins,  for  appellees. 
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Sharp  v.  Fickle  and  Another. 

PRIKOIPAL  AND  SuBiTY. — PUoeUnff, — la  a  Bait  oa  a  promissory  noto  by  A.,  the 
payee,  against  B.  and  C,  the  makers,  each  of  the  defendants  answered  that 
he  ezccnted  the  note  as  surety  of  the  other. 

Heldf  where  the  parties  went  to  trial  as  if  they  regarded  the  issae  made,  tbat 
such  answers  formed  a  safficient  issue  between  the  makers,  neither  of  whom 
coald  claim  on  appeal  that  his  suretyship  was  confessed  by  the  other. 

Sake. — Evidence. — B.  testliSed  that  he  executed  the  note,  intending  there- 
by to  bo  bound  only  as  the  surety  of  C,  but  A.  and  C.  testified  that 
they  did  not  so  understand  it,  and  the  previous  negotiations  tended  strongly 
to  show  that  they  could  not  well  have  so  supposed,  and  that  if  such  waa 
D.'s  intention  it  was  not  made  known. 

Heldy  that  this  court  could  not,  upon  such  evidence,  interfere  with  a  Judgment 

against  B.  as  n  principal. 

APPEAL  from  the  Clinton  Common  Pleas. 

Frazer,  J. — ^Fickle  sued  the  appellant  Sharp  and  the 
appellee  Hazlett  upon  two  promissory  notes  executed  by 
them.  Each  of  the  defendants,  by  proper  pleadings,  claimed 
to  be  the  surety  of  the  other,  and  prayed  that  execution  be 
first  levied  upon  the  property  of  the  other.  Sharp  pleaded 
in  bar  that  he  was  surety,  as  already  stated ;  that  he  had 
served  written  notice  on  the  plaintift'  to  sue,  which  was  not 
done  within  a  reasonable  time,  showing  a  good  defense  under 
the  statute.  A  jury  was  waived,  and  the  court  found  that 
both  defendants  were  principals,  assessed  the  damages,  and 
over  a  motion  by  the  appellant  for  a  new  trial,  rendered 
judgment  upon  the  verdict. 

W"e  are  required  to  consider  whether  we  shall  reverse 
the  judgment  upon  the  ground  that  the  evidence  does 
not  sustain  the  finding  that  the  appellant  executed  the 
notes  as  a  principal.  He  testifies  that  he  executed  the 
notes,  intending  thereby  to  be  bound  only  as  Ila^lett'a 
surety.  Hazlett  and  Ficklo  both  testify  that  -they  did 
not  so  understand  it.  The  previous  negotiations  tend 
strongly  to  show  that  they  c Jbld  not  well  liave  so  supposed, 
and  if  Sharp's  intention  was  to  be  bound  only  as  surety. 
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that  intention  was  not  made  known.  In  bqcIi  a  state  of  the 
evidence,  this  court  cannot  interfere. 

It  is  suggested  that  the  appellant's  allegation  of  surety- 
ship was  confessed  by  Uazlett,  inasmuch  as  he  did  not  deny 
it.  But  this  is  too  refined;  and  besides,  it  comes  too  late. 
Hazlett's  averment  that  he  was  Sharp's  surety  was  a  good 
denial,  argumentatively,  that  Sharp  was  his  surety,  and  vice 
versa.  The  parties  went  into  their  evidence  in  the  court 
below  as  if  they  regarded  the  issue  made,  as  it  was,  though 
awkwardIy,anditwilInot  do  now  for  either  of  them  to  ques- 
tion the  sufficiency  of  the  issue,  and  claim  that  his  case  was 
confessed  by  failing  to  deny  it. 

The  judgment  is  affirmed,  with  costs. 

J.  N.  ^  C.  SimSy  for  appellant. 

B.  P.  Davidson^  for  appellees. 


Hays  v.  Blizzakd. 

IL&ucioDS  Prosecution. — To  support  an  action  for  malicious  prosecntion,  it 
must  be  shown  that  the  prosecution  is  determined. 

Sake. — Where  an  indictment  has  been  quashed  and  the  defendant  discharged 
by  the  Judgment  of  the  court,  there  is  such  a  termination  of  the  prosecution 
as  is  necessary  to  support  an  action  for  malicious  prosecution. 

Sake. — I^obable  Onnue, — The  mere  beUef  that  a  person  has  been  guilty  of  a 
crime  is  not  sufficient  to  authorize  a  criminal  prosecution  against  him;  but 
where  the  facts  known  to  the  prosecutor,  or  the  information  received  by 
him  from  sources  entitled  to  credit,  are  such  as  to  justify  the  belief,  in  the 
mind  of  a  person  of  reasonable  intelligence  and  caution,  that  the  accused  is 
guilty  of  the  crime  charged,  and  the  prosecution  is  induced  thereby,  such  a 
state  of  facts  constitutes  probable  cause,  though  it  may  subsequently  appear 
that  the  accused  is  innocent. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 
Elliott,  J. — This  was  an  action  by  Blizzard  against  Hays, 
the  appellant,  for  a  malicious  prosecution.    The  complaint 
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IB  in  two  paragraphs.    A  separate  demurrer  was  overruled 
to  each. 

Issues  were  formed,  which  were  tried  by  a  jury.  Verdict 
for  the  plaintiff.  Motion  for  a  new  trial  overruled,  and  j  udg- 
ment. 

The  first  error  complained  of  is  the  overruling  of  the 
demurrer  to  the  second  paragraph  of  the  complaint.  That 
paragraph  alleges  that  the  defendant  '<  falsely,  maliciously, 
and  without  any  reasonable  or  probable  cause,  indicted  and 
caused  and  procured  to  be  indicted  the  said  plaintill' for  the 
alleged  crime  of  forgery,"  upon  which  he  was  arrested;  that 
the  indictment  was  subsequently  quashed,  and  the  plaintiff 
released  and  discharged  therefrom. 

The  objection  urged  to  the  paragraph  is,  that  to  sustain 
an  action  for  malicious  prosecution,  it  must  appear  that  the 
plaintiff  was  finally  acquitted  of  the  criminal  charge,  and 
that  his  release  therefrom  in  consequence  of  the  indictment 
being  quashed  is  not  sufficient.  All  the  authorities  concur 
in  saying  that  to  support  the  action  it  must  be  shown  that 
the  prosecution  is  determined.  But  it  was.  held  in  Chap- 
man V.  Woods^  6  Blackf.  504,  after  a  very  careful  consideration 
of  the  question,  that  where  a  nolle  prosequih^H  been  entered 
to  the  indictment,  and  a  judgment  entered  thereon  that  the 
defendant  go  hence  acquit  thereof,  there  was  a  final  termina- 
tion of  the  prosecution.  It  was  ended  by  the  j  udgment,  and 
although  a  new  indictment  might  be  preferred,  no  further 
process  could  issue  on  the  old  one;  and  hence,  such  a  termi- 
nation  was  sufficient  to  support  the  action.  The  same 
result  is  produced  by  the  indictment  being  quashed,  and  a 
judgment  for  the  defendant  thereon.  In  such  case,  a  new 
indictment  may  be  presented,  but  the  first  prosecution  is 
finally  ended  when  the  indictment  is  quashed  and  the 
plaintiff  discharged  by  the  judgment  of  the  court.  We 
think  there  was  no  error  in  overruling  the  demurrer. 

The  next  question  presented  by  the  appellant  arises 
from  certain  instructions  given  by  the  court  to  the  jury. 

The  court,  after  having  said  to  the  jury  that,  to  sustain 
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the  action,  the  plaintiff  must  have  shown:  " first,  that  the 
defendant  prosecuted  the  plaintiff,  as  is  alleged  in  one  or  the 
other  paragraph  of  the  complaint;  second,  that  ench  pros- 
ecution is  at  an  end;  and  third,  that  the  prosecution  was 
instituted  maliciously  and  without  probable  cause,"  gave  to 
them  the  follbw^ing  instruction:  "If  you  believe,  from 
the  evidence,  that  the  plaintiff  did  destroy  the  receipt,  or 
deface  the  record"  (these  being  the  acts  for  which  he  was 
prosecuted)  "feloniously,  and  with  intent  to  defraud,  then 
there  was  probable  cause,  and  the  plaintiff  cannot  recover, 
even  though  you  should  find  express  malice ;  but,  if  you  find, 
from  the  evidence,  that  the  plaintift^'s  acts  in  relation  to  the 
receipt  and  record  were  not  done  with  a  felonious  and 
fraudulent  intent,  but  were  innocent  of  guilt,  then  there 
was  no  probable  cause,  and  the  allegation  in  this  regard  is 
made  out;*  and  in  this  connection  you  may  take  into  con- 
sideration the  admission  of  Judge  Turpie,  that  the  whole 
facts  in  evidence  in  relation  to  the  receipt  and  record  show 
the  plaintiff  innocent  of  any  crime;  and  we  repeat,  if  he 
was  innocent  of  any  crime,  under  all  the  facts,  there  was  no 
probable  cause." 

This  instruction  is  clearly  erroneous.  It  makes  the  ques- 
tion of  the  existence  or  absence  of  probable  causo  for  the 
prosecution  to  depend  solely  upon  the  question  of  tho  guilt 
or  innocence  of  the  plaintiff  of  the  crime  for  which  the 
prosecution  was  instituted^  and  excludes  the  idea  that  prob- 
able cause  for  a  prosecution  could  ever  exist,  where  it  should 
appear  on  final  trial  or  by  subsequent  developments  that  the 
party  charged  was  in  fact  innocent  of  the  alleged  crime. 
Wo  aro  not  aware  of  any  authority  to  sustain  such  a  prop- 
osition. 

The  mere  belief  that  a  person  has  been  guilty  of  a  crime 
is  not  suflicient  to  authorize  a  criminal  prosecution  against 
him.  Lawrence  v.  Lanmng^  4  Ind.  194.  But  where  the 
facts  known  to  the  prosecutor,  or  the  information  received 
by  him  from  sources  entitled  to  credit,  are  such  as  to  justify 
the  belief,  in  the  mind  of  a  peraon  of  reasonable  intelli- 
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gence  and  caution,  that  the  accused  is  guilty  of  the  crime 
charged,  and  the  prosecution  is  induced  thereby,  such  a 
state  of  tacts  constitutes  probable  cause,  though  it  may  sub- 
sequently appear  that  the  accused  is  innocent.  In  Ijacy  v. 
Mitchell^  23  Ind.  67,  "probable  cause"  is  defined  to  be, 
"that  apparent  state  of  facts  found  to  exist  upon  reasona- 
ble inquiry ;  that  is,  such  inquiry  as  the  given  case  rendered 
convenient  and  proper,  which  would  induce  a  reasonably 
intelligent  and  prudent  man  to  believe  the  accused  person 
had  committed,  in  a  criminal  case,  the  crime  charged ;  and  in  a 
civil  case,  that  a  cause  of  action  existed."  In  Bacon  v. 
TownCy  4  Cash.  288,  Chief  J  ustice  Shaw  defines  probablecause 
to  be  "such  a  state  of  facts  in  the  mind  of  the  prosecutor 
as  would  lead  a  man  of  ordinary  caution  and  prudence  to 
believe,  or  entertain  an  honest,«and  strong  suspicion,  that 
the  person  arrested  is  guilty."  It  i?,  however,  urged  by  the 
appellee's  counsel,  if  the  instruction  copied  above  is  held 
to  be  erroneous,  that  still  the  judgment  should  not  bo  re- 
versed, for  the  reason,  as  is  claimed,  that  the  law  was  fully  and 
correctly  given  to  the  jury  in  the  eighth  instruction.  We  can- 
not sustain  this  view  of  the  case;  as,  allowing  the  eighth  in- 
struction to  contain  a  correct  exposition  of  the  law,  it  is 
confined  exclusively  to  the  question  of  malice,  and  does  not 
in  any  wise  apply  to  the  question  of  probable  cause. 

The  seventh  instruction  was  wrong,  and  though  the  evi- 
dence is  before  us,  wo  cannot  say  that  it  did  not  mislead 
the  jury;  and  the  judgment  must  therefore  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

D.  TurpiCj  H.  W.  ChasCy  and  J.  A.  Wilstachy  for  appel- 
lant. 

T.  A.  Huff  and  J.  Applegaiey  for  appellee. 
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Huston  v.  Roots  and  Another. 

SriDXNcs. — Depontion. — On  tho  trial  the  court  suppressed  the  answer  to  this 
question  in  a  deposition:  "State  what  would  be  tho  duty  of  a  commission 
merchant  in  this  city  by  the  custom  of  trade  here,  in  reference  to  tho  sale 
of  a  lot  of  lard,  upon  the  receipt  from  the  owner  of  such  letters  as  are  hereto 
attached,  and  marked  <  Exhibit  A  and  B' '' 

Held,  that  it  was  su£5cient  to  justify  the  court  in  excluding  the  answer,  that 
no  such  letters  as  were  set  forth  in  the  exhibits  were  introduced  on  the 
trial,  were  there  no  legal  objection  to  a  witness*  placing  a  construction 
upon  a  written  paper. 

APPEAL  from  tho  Fayette  Circuit  Court 

Ray,  C.  J. — The  appellees,  commission  merchants  in  the 
city  of  Cincinnati,  sued  tho  appellant  for  money  advanced 
for  the  purchase  of  lard,  which  was  not  repaid  in  full  by 
the  sale  of  the  same.  Answer,  denying  tho  complaint,  and 
a  special  paragraph  alle^ng  that  the  loss  occurred  by  the 
failure  to  sell  the  lard  when  instructed  so  to  do.  A  reply 
in  denial. 

On  the  trial  the  court  suppressed  the  answer  to  the  fol- 
lowing question,  contained  in  the  deposition  of  a  commis- 
sion merchant  doing  business  in  Cincinnati,  Ohio,  where 
the  sale  was  made: 

"State  what  would  be  the  duty  of  a  commission  mer- 
chant in  this  city,  by  the  custom  of  trade  here,  in  reference 
to  the  sale  of  a  lot  of  lard, upon  the  receipt  from  the  owner 
of  such  letters  as  are  hereto  attached  and  marked  ^Exhibit 
A  and  B.' " 

It  was  jsufScient  to  justify  the  court  in  excluding  the  an- 
swer, that  no  such  letters  as  were  set  forth  in  the  exhibits 
were  introduced  on  the  trial,  were  there  no  legal  objection 
to  a  witness'  placing  a  construction  upon  a  written  paper. 

The  finding  was  for  the  appellees,  in  the  sum  of  nineteen 
hundred  and  twenty-four  dollars  and  ninety-nine  cents.  On 
the  trial  the  appellees  introduced  in  evidence  the  following 
letters: 

"Connersville,  February  6th,  1866- 

"Messrs.  Roots  &  Co.,  I  wish  you  to  buy  me  one  hundred 
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tierces  of  lard,  not  to  exceed  seventeen  and  three*fourth 
cents  per  pound,  and  I  will  send,  as  a  margin,  fivo  hundred 
dollars,  next  week  or  the  first  of  the  week  after.  Money 
is  very  scarce  here  in  the  country,  but  if  you  buy  that^  I 
will  try  and  raise  some  more  means,  so  as  to  make  the  in* 
vestment  larger.    Answer  as  soon  as  you  can. 

Yours  truly,  W.  H.  Huston." 

"  Connersville,  February  0th,  1866. 

"Messrs.  Roots  &  Co.,  Tours  of  the  7th  is  at  hand.  If 
you  can't  buy  the  lard  at  seventeen  and  three-fourths,  buy  at 
eighteen,  and  advise  me  without  delay — ^that  is,  as  soon  as 
you  buy.  Yours  respectfully, 

W.  H.  Huston.'* 

The  next  letter  of  February  16th,  1866,  acknowledged 
the  receipt  of  notice  of  the  purchase  of  the  lard,  and  the 
statement  that  Roots  &  Co.  were  to  carry  the  investment 
at  the  rate  of  ten  per  cent,  interest  per  annum.  A  witness 
was  introduced  who  proved  the  purchase  of  the  lard  at 
eighteen  cents  per  pound,  and  the  sale  from  the  2d  to  the  4th  of 
April,  attwclvo  cents  per  pound,  the  best  price  at  that  date. 
Drayage,  storage,  insurance,  govenmient  tax,  commissions, 
and  interest,  after  adding  the  margin  deposited  by  the  ap- 
pellant to  amount  realized  by  the  sale,  left  a  balance  duo  of 
two  thousand  and  thirty-tliree  dollars  and  fifty  cents.  Tho 
following  letters  wore  introduced  by  tho  appellant. 

"Connersville,  Ind.,  September  8d,  1866. 
"Messrs.  Roots  &  Co.,  Cincinnati,  Ohio: 

Dear  Sirs,  My  business  is  at  present  so  pressing  that  I 
cannot  well  leave.  I  discover  that  lard  does  not  advance 
as  was  generally  expected,  and  I  would  be  pleased  to  have 
a  letter  from  you,  with  an  expression  of  your  views  as  to 
future  prices  in  that  and  provisions.  I  will  endeavor  to 
come  down  shortly. 

Yours  respectfullj',  W.  H.  Huston.'* 

"Cincinnati,  Sept.  22d,  1866. 
"William  H.  Huston,  Connersville,  Ind.: 

Dear  Sir,  Since  yoa  were  here  we  have  ma<le  some  in- 
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quiries  about  telegraphing  and  shipping  to  New  Orleans. 
"We  find  it  very  uncertain  selling  lard  to  arrive,  and  even 
if  we  should  make  a  sale,  in  case  the  market  declines  the 
party  would  not  probably  take  it,  and  altogether  it  is  a  very 
uncertain  thing,  and  not  at  all  advisable. 

Very  respectfully,  Roots  &  Co." 

" Connersville,  October  loth,  1866. 

"  Messrs.  Roots  &  Co.,  After  my  respects  to  you,  if  you 
have  not  sold  my  lard,  I  think  it  is  really  time  to  realize 
what  is  in  it,  as  you  know  in  Connersville  I  gave  you  to 
do  what  you  thought  best  with  the  lard.  Please  exercise 
your  own  judgment  when  to  sell,  but  don't  put  it  oft*  too  late. 
I  wish  you  would  buy  me  from  two  hundred  to  five  hundred 
bushels  of  clover  seed  at  the  market  price,  soon;  be  sure  to 
get  a  good  qualitj*.  If  you  get  it,  let  me  know,  and  I  will 
send  you  a  fair  margin.  1  have  full  confidence  in  your 
judgment,that  you  will  act  for  my  interest  as  well  as  your 
own.    Please  answer  without  delay. 

Tours  respectfully,  W.  H.  Huston." 

This  answer  was  introduced  by  appellees : 

"Cincinnati,  Oct.  18th,  1866. 
"W.  H.  Huston,  Esq.,  Connersville,  Ind.: 

Dear  Sir,  Your  favor  of  the  15th  is  at  hand.  Our  lard 
market  is  very  dull  at  fifteen  to  fifteen  and  one-fourth  cents,  at 
which  price  we  decline  selling  without  positive  instructions 
from  you."  "We  omit  the  portion  of  the  letter  in  regard  to 
clover  seed.  It  closes,  **we  hold  about  the  same  quantity 
of  lard  that  you  do  on  our  own  account,  which  we  decline 
selling,  but  if  you  say  sell  yours,  we  will  do  so. 

Yours  truly,  Roots  &  Co." 

Answered,  as  follows: 

"Connersville,  October  29th,  1866. 

"Messrs.  Roots  &  Co.,  If  you  have  not  bought  the  clover 
seed  yet,  I  would  rather  you  would  hold  off  until  I  see  you. 
I  think  you  had  better  sell  my  lard  as  soon  as  you  can,  for 
there  ain't  any  bottom  to  it. 

Yours  truly,  W.  H.  Huston. 
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"Cincinnati,  Nov.  8d,  1866. 
"W.  H.  Huston,  Esq.,  Connersville,  Ind.: 

Dear  Sir,  Your  favor  of  the  29th  ult.  is  at  hand.  We  have 
not  purchased  any  clover  seed  for  you  and  think  your  not 
purchasing  for  the  present  is  very  prudent.  We  have  not 
sold  your  lard.  On  the  receipt  of  your  letter,  lard  was  only 
worth  thirteen  cents ;  we  were  offered  today  thirteen  and 
one-fourth  cents,  which  may  be  considered  the  full  market 
figure ;  but  we  are  of  the  opinion  that  it  will  do  better.  If 
you  say  positively  to  sell,  we  will  do  so.    Answer. 

Yours  truly,  Roots  &  Co." 

"Cincinnati,  Dec.  31st,  1866. 
"  W.  H.  Huston,  Esq.,  Connersville,  Ind.: 

Dear  Sir,  Since  our  respects  of  8d  ult.,  wo  are  without 
any  of  your  favors.  Tour  one  hundred  tierces  of  lard  is 
still  on  hand,  unfortunately,  and  would  not  sell  at  over 
twelve  cents.  It  is  a  choice  article  and  we  think  should 
bring  that  figure.  Please  advise  us  whether  to  hold  or  sell. 
We  will  do  either,  and  would  be  pleased  to  hear  from  you 
on  the  subject.  Tours  respectfully.        Boots  &  Co.'' 

"  Connersville,  Ind.  Jan.  5th,  1807* 
"Messrs.  Roots  &  Co.:  Gentlemen,  Tours  of  31st  De- 
cember is  at  hand,  and  in  reply,  I  would  say  that  on  or  about 
the  lOth  of  last  September,  I  ordered  you  to  sell  the  lard 
of  which  you  speak;  since  that  time  I  have  regarded  it  at 
your  risk.  I  therefore  have  no  instructions  to  give  you  in 
relation  to  it.        Tours  respectfully,         W.  H.  Huston. 

N.  B.  But  I  am  wUling  to  do  what  is  right,  as  an  honor- 
able man.  W.  H.  H." 

We  regard  it  as  our  clear  duty  to  aid  the  appellant  in 
this  expressed  willingness  "to  do  what  is  rights  as  an  hon- 
orable man,"  by  an  afiirmance  of  the  judgment  below,  with 
six  per  cent,  damages  added  thereto  in  this  court.  Tliis 
aid  is  sorely  needed,  if  the  postscript  be  as  false  in  fact,  as 
the  body  of  the  letter  is  upon  its  face.  In  the  letter  of  the 
15th  of  October,  the  appellant  expressed  bis  entire  confi- 
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dence  in  the  appellees,  and  requested  them  to  exercise  their 
own  judgment  when  to  sell.  The  failure  to  answer  the  let- 
ter of  IfTovember  3d,  1866,  requesting  positive  instructions 
as  to  sales,  seems  to  have  resulted  from  a  conviction  on 
the  part  of  the  appellant  that  he  had  placed  himself  in  a 
position  where,  if  latd  advanced,  he  might  receive  the  ben- 
efit, and  if  it  were  sold  at  an  additional  loss,  ho  might  pro- 
tect himself  by  the  plea  he  has  made  in  this  case.  The  ef- 
fect of  the  correspondence  was  to  leave  the  sale  to  the 
judgment  of  Roots  k  Co.,  with  a  strong  expression  by  ap- 
pellant of  his  own  opinion  on  the  subject. 

It  is  assigned  as  error, that  the  court  did  not  instruct  the 
jury  as  to  the  legal  effect  of  the  letter  given  in  evidence  of 
the  date  29th  of  October,  1866. 

No  instructions  were  asked  on  the  subject,  nor  would  an 
instruction  limited  to  that  letter  have  been  proper.  No  in- 
structions are  set  out  in  the  bill  of  exceptions.  A  paper  is 
attached  to  the  record  containing  what  may  have  been  in- 
structions. It  is  unsigned,  and  there  are  no  exceptions  no- 
ted. If  the  construction  we  have  placed  upon  the  entire 
correspondence,  had  been  given  to  the  jury,  it  could  not 
have  aided  the  appellant  materially. 

The  judgment  is  affirmed,  with  costs  and  six  per  cent, 
damages. 

J.  S.  Rddy  J.  C.  Mclntoshy  S.  E.  PerldnSy  L.  Jordan^  and 
S.  E.  PerldnSy  Jr,y  for  appellant. 

B.  F,  Claypooly  for  appellees. 


Vol.  XXX.— 30 


466  SUPliEME  COURT  OF  INDIANA. 


Wilson  9,  Hunter  and  Another. 


Wilson  v.  Hunter  and  Another, 

m 

YBNDoit  AND  PuBCHASKB. — Incumbraneet.-^Notiee.-^  Notice  to  the  pnrchtaer  of 
real  estate  at  the  time  of  purchase  that  his  vendor  owes  any  part  of  thir 
purchase  money,  is  sufficient  to  put  sach  purchaser  upon  inquiry  as  to  tin 
amount  unpaid  and  the  condition  thereof  as  to  security. 

Same. — A.  sold  and  conveyed  certain  real  estate  to  B.,  and  took  his  notes  for 
the  purchase  money,  and  a  mortgage  on  the  land  to  secure  the  same.  Be- 
fore the  mortgage  was  recorded,  but  after  the  time  limited  therefor,  B.,  stOl 
owing  the  entire  purchase  money,  sold  and  conveyed  the  land  to  C,  who  at 
the  time  of  his  purchase  had  notice  that  there  was  duo  from  B.  to  A.  un- 
paid purchase  money  to  a  certain  amount,  being  only  a  part  of  the  actual 
amount,  but  had  no  notice  of  the  mortgage. 

Beldf  that  G.  could  not  be  considered  a  purchaser  in  good  faith  without  notice 
of  the  mortgage. 

Query. — Where  a  purchaser,  who  has  taken  a  conveyance  and  paid  part  of 
the  purchase  money  in  good  faith,  receives  actual  notice,  before  all  the  pur- 
chase money  has  been  paid,  of  such  a  prior  outstanding  unrecorded  mort- 
gage, does  the  land  thereby  become  chargeable  in  his  hands  for  the  whole 
amount  due  on  the  mortgage?  And  is  there  a  distinction  in  this  respect 
between  a  prior  mortgage  or  other  mere  money  incumbrance,  and  a  prior 
legal  or  equitable  title  to  the  estate  itself? 

Query. — ^Does  the  vendor  of  real  estate,  by  taking  a  mortgage  thereon  to 
secure  unpaid  purchase  money,  waive  bis  implied  equitable  lien? 

APPEAL  from  the  Cass  Circuit  Court, 

Elliott,  J. — This  was  a  suit  by  Wilson,  the  appellant, 
against  Thomas  and  Washington  Hunter  for  the  foreclo- 
sure of  two  mortgages,  and  to  enforce  a  vendor's  lien  on 
real  estate  for  the  purchase  money. 

The  facts  alleged  in  the  complaint  are,  in  substance,  as 
follows:  On  the  14th  of  September,  1868,  Wilson  sold  and 
conveyed  to  Thomas  Hunter,  one  of  the  defendants,  a  tract 
of  land  containing  eighty  acres,  in  Cass  county,  Indiana, 
for  the  sum  of  one  thousand  four  hundred  dollars,  for  which 
Hunter  executed  to  him,  of  the  same  date,  two  promissory 
notes  for  seven  hundred  dollars  each,  one  due  December 
25th,  1863,  and  the  other  December  25th,  1864,  with  inter- 
est from  December  25th,  1863.  Hunter  at  the  same  time 
executed  to  Wilson  a  mortgage  on  the  same  land,  to  secure 
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the  payment  of  the  notes  at  maturity.  The  mortgage  was 
executed  in  Montgomery  county,  Ohio,  was  duly  acknow- 
ledged before  a  justice  of  the  peace  of  that  county,  and  the 
certificate  of  acknowledgment  properly  authenticated  to 
admit  it  to  record  under  the  laws  of  this  State,  but  it  was 
not  recorded  in  the  recorder's  office  of  Cass  county  until 
the  20th  of  March,  1865. 

On  tho  11th  of  ilarch,  1864,  Thomas  Hunter  executed  to 
one  8hultz  a  mortgage  on  said  land,  to  secure  the  payment 
of  a  promissory  note  given  by  him  to  Shultz,  on  the  same 
da}',  for  three  hundred  dollars,  for  money  loaned,  payable 
one  year  after  tho  date  thereof,  with  interest  from  date, 
waiving  the  appraisement  laws.  The  mortgage  was  duly 
acknowledged,  and  recorded  in  tho  recorder's  office  of  Cass 
county  on  the  15th  of  March,  1864,  Shultz  at  the  time  of 
taking  the  same  having  no  notice  of  the  prior  mortgage 
and  lien  of  Wilson.  On  the  6th  of  April,  1864,  Thomas 
Hunter  sold  and  conveyed  the  land  to  his  brother,  Wash- 
ins:ton  Hunter.  The  deed  contains  a  statement  that  Wash- 
ington  was  to  pay  the  mortgage  debt  of  Shultz. 

Wilson,  to  protect  his  mortgage,  subsequently  purchased 
the  note  and  mortgage  of  Shultz. 

The  complaint  seeks  a  foreclosure  of  both  mortgages,  and 
alleges,  that  Washington  Hunter  purchased  the  land  with 
full  notice  of  the  mortgage  to  Wilson,  and  also  that  ho  has 
not  paid  the  purchase  money  to  Thomas  Hunter. 

It  is  further  averred  in  the  complaint  that  Washington 
Hunter  knew,  at  the  time  he  purchased  the  land,  and 
before  he  had  paid  any  part  of  the  purchase  money  there- 
for, that  said  Thomas  Hunter  had  not  paid  for  said  land, 
and  that  the  vendor  of  said  Thomas  held  notes  against  him 
for  the  purchase  money. 

Tho  defendants  jointly  answered  by  a  general  denial  of 
tho  complaint. 

Washington  Hunter  filed  a  separate  answer,  alleging  that 
he  purchased  the  land  of  Thomas  in  good  faith  and  for  a 
valuable  consideration  i  that  he  ^aid  therefor  forty  acres  of 
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land  in  Union  county,  valued  at  one  thousand  dollars,  which 
he  then  conveyed  to  Thomas;  that  he  paid,  also,  three  hun- 
dred dollars  in  cash,  and  assumed  to  pay  the  mortgage  to 
Shultz  for  three  hundred  dollars ;  that,  before  he  purchased 
the  land,  he  searched  the  records  in  the  recorder's  office  of 
said  county,  and  was  informed  by  the  recorder  that  there 
was  no  lien  or  mortgage  against  the  land,  except  the  mort- 
gage to  Shultz ;  that  Thomas  represented  to  him  that  the 
purchase  money  had  been  paid  in  full,  &c.,and  that  Thomas 
afterwards  sold  and  conveyed  the  forty  acres  of  land  in 
Union  county  to  a  third  party. 

Keply  in  denial  of  the  last  paragraph.  The  answer  con- 
tained another  paragraph,  which  it  is  not  necessary  to 
notice  in  this  opinion. 

At  the  request  of  the  plaintiff,  the  court,  to  which  the 
cause  was  submitted  by  agreement  of  the  parties,  made  a 
special  finding  of  the  facts,  and  the  conclusions  of  law  upon 
them,  as  follows: — 

^^1.  The  court  finds  that  the  defendant,  Thomas  Hunter, 
made  the  mortgage  and  two  notes  to  the  plaintiff,  as  set 
forth  in  the  complaint. 

<<2.  That  the  defendant,  Thomas  Iluntor,  made  the  mort- 
gage and  note  to  John  B.  Shultz,  as  stated  in  the  complaint 

^'  3.  That  Shultz  assigned  the  last  named  mortgage  and 
note  to  John  S.  Wilson,  the  plaintiff,  as  stated  in  the  com- 
plaint.        \ 

^'4.  That  Washington  Hunter  bought  the  land  so  mort- 
gaged, of  Thomas  Hunter,  in  April,  1864. 

*^  5.  That  at  the  time  Washington  Hunter  so  bought  the 
land,  the  mortgage  given  to  plaintiff  by  Thomas  Hunter 
had  not  been  recorded. 

<<6.  That  at  the  time  Washington  Hunter  so  bought 
the  laud,  he  had  notice  that  there  was  unpaid  purchase 
money  due  from  Thomas  Hunter  to  plaintiff'  on  the  land,  to 
the  amount  of  seven  hundred  dollars,  and  that  there  was  a 
note  outstanding  for  the  amount. 

f <  7.  That  at  the  time  Washington  Hunter  so  bought  the 
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land,he  had  no  notice  of  the  mortgage  so  given  to  Wilson,  the 
plaintiff,  but  had  notice  of  the  mortgage  so  given  to  Shultz. 

"  8.  That  before  full  payment  by  Washington  Hunter  to 
Thomas  Hunter  of  the  purchase  money  for  said  land,  to 
wit,  while  yet  there  remained  due  from  said  Washinton  to 
Thomas  the  sum  of  three  hundred  dollars,  Washington 
Hunter  had  full  notice  of  the  mortgage  given  by  Thomas 
Hunter  to  plaintiff,  and  that  the  same  was  unpaid. 

"9.  That  after  notice  to  Washington  Hunter  of  the  mort- 
gage made  by  Thomas  Hunter  to  plaintiff,  and  that  the 
same  remained  unpaid,  he  (Washington)  paid  Thomas 
Hunter  the  remainder  of  the  purchase  money  due  from 
Washington  to  Thomas,  to  wit,  three  hundred  dollars." 

Upon  which  findings  the  court  declared  the  law  to  be: — 

*'l.  That  the  plaintiff,  by  taking  the  mortgage  from 
Thomas  Hunter, waived  his  implied  vendor's  lien,  it  having 
thus  been  merged  in  the  mortgage. 

"2.  That  Washington  Hunter  having  purchased  the  land 
of  Tliomas  Hunter  without  notice  of  the  mortgage  given  to 
plaintiff',  and  having  paid  for  the  same,  all  except  the  three 
hundred  dollars,  without  notice  of  said  mortgage,  took  the 
land  independent  of  said  mortgage,  except  as  to  said  unpaid 
three  hundred  dollars,  although  he  had  notice  at  the  time 
of  his  purchase  that  there  was  a  larger  amount,  to  wit,  seven 
hundred  dollara,  still  due  on  the  land,  from  Thomas  Hunter 
to  plaintiff. 

«*3.  That  Washington  Hunter  having  purchased  the  land 
of  Thomas  Hunter,  with  notice  of  the  mortgage  so  given 
to  Shultz,  and  also  having  paid  to  Thomas,  on  the  purchase 
money,  three  hundred  dollars,  after  notice  of  the  mort- 
gage given  by  Thomas  Hunter  to  Wilson,  the  land  remained 
subject  to  the  mortgage  so  given  to  Shultz,  and  to  the  three 
hundred  dollars  so  paid  with  notice  of  the  mortgage  given 
to  Wilson. 

"4.  That  as  to  the  amount  of  the  said  mortgage  given  to 
Shultz,  and  the  said  three  hundred  dollars,  with  interest. 
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&c.,  a  decree  of  foreclosure  should  be  rendered  agaiust  said 
land." 

The  plaintiff  excepted  to  the  opinion  of  the  court  as  to 
the  conclusions  of  law  arising  upon  the  facts  so  found,  and 
especially,  to  so  much  of  the  opinion  of  the  court  as  holds 
that,  though  Washington  Hunter,  at  the  time  he  purchased 
the  laud,  had  notice  that  seven  hundred  dollars  of  the  pur- 
chase money  from  Thomas  to  the  plaintiff  was  unpaid,  and 
was  secured  by  a  note;  jet,  as  said  note  was  secured  by  a 
moitgage,  of  which  said  Washington  had  no  notice  at  the 
time  he  purchased,  said  sum  of  seven  hundred  was  not  a 
lien  on  said  land,  but  only  the  sum  of  three  hundred  dol- 
lar, which  remained  unpaid  on  the  purchase  money  from 
Washington  to  Tbom^is  at  the  time  Washington  was  noti- 
fied of  the  mortgage  of  Thomas  to  the  plaintiff. 

Judgment  against  Thomas  Hunter  for  the  whole  amount 
due  on  both  mortgages,  and  that  the  amount  duo  on  the 
mortgage  to  Shultz,  and  three  hundred  dollars  of  the  sum 
due  on  the  notes  and  mortgage  to  the  plaintiff,  with  inter- 
est thereon  for  twelve  months,  were  liens  on  the  land,  and 
of  foreclosure  of  said  mortgage  for  said  sums. 

Three  questions  aiise  upon  the  conclusions  of  law  stated 
by  the  court  from  the  facts  of  the  case  as  shown  by  the 
special  findings,  viz : 

1.  Washington  Hunter  having  actual  notice  of  the  mort- 
gage to  Wilson  before  he  had  paid  all  the  purchase  money 
to  Thomas  Hunter,  did  the  land  thereby  become  charge- 
able, in  his  hands,  with  the  whole  amount  duo  on  Wilson's 
mortgage? 

2.  Did  Wilson,  by  taking  a  mortgage  on  the  land  sold,  to 
secure  the  purchase  money,  waive  his  equitable  lien,  as  de- 
termined by  the  court? 

3.  Washington  Hunter  having  notice  at  the  time  ho  pur- 
chased the  land  that  there  was  unpaid  purchase  money  to 
the  amount  of  seven  hundred  dollars  due  from  Thomas 
Hunter  to  Wilson  on  the  land,  although  lie  hud  no  uctoal 
notice,  at  that  time,  of  the  mortgage  to  Wilson,  can  he  be 
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considered  a  purchaser  in  good  faith  without  notice  of  the 
mortgage? 

The  conchiaion  to  which  we  have  arrived  upon  the  last 
question  renders  it  unnecessary  that  we  should  examine  or 
decide  the  first  and  second. 

It  is  said  in  a  note  to  Gallion  v.  M'CasliJij  1  Blackf.  91, 
that  "notice,  before  actual  payment  of  all  the  money, 
although  it  be  secured,  and  the  conveyance  actually  execu- 
ted, or  before  the  execution  of  the  conveyance,  notwith- 
standing the  money  be  paid,  is  equivalent  to  notice  before 
the  contract.^  The  text  of  the  case  seems  to  favor  the  same 
idea.  The  statement  is  copied  from  Sugden  on  Vendors, 
530  (2d  Am.  from  5th  London  Ed.),  to  which  a  number  of 
cases  are  cited.  But  in  New  York,  where  the  purchaser 
had  in  good  faith  received  a  conveyance  and  paid  part  of 
the  purchase  money  before  notice  of  a  prior  outstanding 
unregistered  mortgage,  it  was  held,  that  the  estate,  in  the 
hands  of  the  purchaser,  was  only  liable  to  the  extent  of  the 
unpaid  purchase  money  at  the  time  of  notice.  Frost  v. 
Bcekmarty  1  Johns.  Ch.  288;  Jetvettv.  Palmer^  7  id.  65. 

Query.  Is  there  a  distinction,  in  this  respect,  between  a 
prior  mortgage  or  other  mere  money  incumbrance,  and  a 
prior  legal  or  equitable  title  to  the  estate  itself*? 

As  to  the  second  question,  it  was  held  by  this  court  in 
Harris  v.  Harlan^  14  Ind.  489,  that  the  vendor,  by  taking  a 
mortgage  on  the  land  sold,  to  secure  the  unpaid  purchase 
money,  waived  the  implied  equitable  lien  therefor;  that, 
dlthough  they  are  both  intended  to  eflcct  the  same  purpose, 
yet  they  cannot  both  exist  at  the  same  time,  and  for  the 
same  purpose,  because  they  are  inconsistent;  that,  in  such 
case,  the  equitable  lien  is  destroyed  or  merged  in  the  mort- 
gage. A  contrary  doctrine  is  held  in  Ohio.  Boos  v.  Ewingy 
17  Ohio,  500.    Neil  v.  Kinney,  11  Ohio  St,  58. 

But,  as  before  indicated,  the  case  at  bar  will  bo  disposed 
of  by  the  decision  of  the  third  question. 

The  failure  of  Wilson  to  have  his  mortgage  recorded 
within  the  time  limited  by  the  statute,  did  not  render  the 
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mortgage  void.  It  remained  a  valid  lieu  on  the  land,  as 
against  Thomas  Hunter  and  his  heirs,  and  all  subsequent 
purchasers  with  notice.  It  was  a  fraud  upon  Wilson  for 
Thomas  to  sell  find  convey  the  land  to  Washington  Hunter, 
without  notifying  him  of  the  existence  of  the  mortgage, 
and  that  it  remained  unpaid;  and  if  Washington  Hunter, 
by  negligence  or  otherwise,  participated  in  the  fraud,  then 
he  cannot  claim  to  be  an  innocent  purchaser  in  good  faith, 
and  the  land  is  still  subject  to  Wilson's  mortgage. 

Mr.  Sugden  says,  "What  is  sufficient  to  put  a  pur- 
chaser upon  inquiry  is  good  notice;  that  is,  where  a  man 
has  sufficient  information  to  lead  him  to  a  fact,  he  shall  be 
deemed  conusant  of  it.  Therefoi*e,  if  a  man  knows  that 
the  legal  estate  is  in  a  third  person  at  the  time  he  purchases, 
he  is  bound  to  take  notice  what  the  trust  is.  So,  notice  that 
the  title-deeds  are  in  another  man's  possession  may,  under 
strong  circumstances,  be  held  to  be  notice  of  any  equitable 
claim  which  he  may  have  on  the  estate,  and  as  a  security 
for  which  he  held  the  deeds." 

The  doctrine  on  the  subject  is  very  fully  discussed,  and 
many  of  the  cases  in  reference  to  it,  both  English  and 
American,  collected  and  reviewed,  in  Williamson  v.  Brawny  15 
N.  Y.  354,  and  the  rule  deduced  therefrom  stated  to  be, 
that,  "where  the  information  is  sufficient  to  lead  a  party 
to  a  knowledge  of  a  prior  unrecorded  conveyance,  a  neg- 
lect to  make  the  necessary  inquiry  to  acquire  such  knowl- 
edge, will  not  excuse  him,  but  he  will  be  chargeable  with 
a  knowledge  of  its  existence:  the  rule  being  that  a  party  in 
possession  of  certain  information,  will  be  chargeable  with  a 
knowledge  of  all  facts  which  an  inquiry,  suggested  by  such 
information,  prosecuted  with  due  diligence,  would  have  dis- 
closed to  him."  The  rule  thus  stated  was  repeated  and  ap- 
proved in  the  subsequent  case  of  Fassett  v.  Smithy  23  N.  Y, 
252 ;  and,  we  think,  is  clearly  sustained  both  by  authority  and 
reason.  See,  also,  Case  v.  Bumsieady  24  Ind.  429;  BoUes  v. 
Chauncej/y  8  Conn.  389;  Lee  v.  Woodworthy  2  Green  Ch.  36. 

It  is  a  familiar  and  well  established  doctrine,  that  a  par- 
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chaser  of  real  estate  in  the  possession  of  a  third  person^  is 
bound  to  take  notice  of  his  claim  or  title. 

And  so  in  Mordand  v.  LemasierSy  4  Blackf.  883,  where  the 
purchaser,  at  the  time  of  the  purchase,  had  notice  that  a 
third  person  was  in  possession  of  the  premises,  but  was 
assured  at  the  same  time  that  he  was  ouly  a  tenant  at  will 
and  had  no  title,  it  was  held,  that  the  fact  of  possession 
was  sufficient  to  put  the  purchaser  on  inquiry,  and  it  was 
his  duty,  under  the  circumstances,  to  make  further  inquir- 
ies, and  to  examine  into  the  nature  and  extent  of  the  occu- 
pant's interest.  It  was  further  said  in  that  case,  that  the 
fact  that  a  third  pereon  was  a  resident  on  the  premises,  was 
of  itself,  constructive  notice  of  his  claim,  to  all  persons  who 
might  wish  to  purchase.  But  the  principle  is  the  same  in 
both  cases.  The  possession  is  sufficient  to  put  the  pur- 
chaser on  inquiry,  which  he  fails  to  pursue  at  his  peril ;  and  ho 
is  chargeable  with  notice  of  the  facts  which  he  might  have 
ascertained  by  making  the  proper  inquiry. 

Here,  Washington  Hunter  was  notified  at  the  time  of  his 
purchase,  that  the  purchase  money  to  Wilson  had  not  all 
been  paid;  that  at  least  seven  hundred  dollars  of  it,  for 
which  Wilson  held  the  note  of  Thomas  Hunter,  remained 
unpaid.  The  facts  thus  disclosed  to  him  created  the  legal 
presumption,  which  he  knew,  or  was  bound  to  know,  that 
Wilson  held  a  lien  on  the  land  for  whatever  amount  of  the 
purchase  money  remained  unpaid.  These  facts  were  suffi- 
cient to  put  him  on  inquiry  for  the  purpose  of  ascertaining 
the  facts  in  relation  to  the  amount  and  condition  as  to  se- 
curity, of  the  purchase  money  due  to  Wilson.  Wilson  was 
the  proper  person  to  apply  to  for  that  information;  and  it 
is  evident  that  if  the  inquiry  had  been  thus  pursued,  he 
would  have  ascertained  that  no  part  of  the  purchase  money 
had  been  paid,  and  that  Wilson  held  a  mortgage  on  the  land 
therefor.  But  he  did  not  see  fit  to  make  the  inquiry,  and 
he  must,  therefore,  be  charged  with  notice  of  the  facts 
which  he  must  have  discovered,  had  it  been  made.  He  is 
not,  therefore,  an  innocent  purchaser  in  good  faith;  and  the 
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land  must  be  held  liable  for  the  whole  amount  secured  by 
Wilson's  mortgage. 

So  much  of  the  decree  of  the  court  as  directs  a  foreclos- 
ure of  the  mortgage  to  Wilson,  for  three  hundred  dollars 
only,  with  interest  ou  that  sum  for  twelve  months,  is  re- 
versed, with  costs,  and  the  cause  remanded,  with  instruc- 
tions to  the  Circuit  Court  to  render  a  decree  of  foreclosure 
for  .the  whole  amount  due  on  that  mortgage.  The  decree, 
in  all  other  respects,  is  affirmed. 

Fr^AZEB,  J. — Finding  myself  unable  to  agree  with  the 
majority  of  the  court  in  this  case,  and  deeming  the  question 
one  of  considerable  importance,  I  state  briefly  my  views 
upon  it. 

Whatever  may  have  been  held  elsewhere,  I  suppose  it 
may  bo  regarded  as  settled  in  this  State,  that  the  taking  of 
a  moi*tgage  to  secure  fho  purchase  money  of  lauds  is  a 
waiver  of  the  implied  lien  upon  the  lands  sold  which  equity 
would  otherwise  give.    Harris  v.  Harlan^  14  Ind.  439. 

Our  laws  for  the  8ecurityofmortgagees,and  of  purchasers 
also,  have  furnished,  by  the  record  of  mortgages,  a  certain 
and  convenient  method  for  the  protection  of  both.  A 
mortgagee  owes  it  to  others,  as  well  as  himself,  that  he 
cause  his  mortgage  to  be  recorded.  Then,  if  a  subsequent 
purchaser  neglect  to  search  the  record  and  thereby  leam 
the  truth,  it  is  his  own  folly,  and  the  consequences  should 
fall  upon  him,  rather  than  upon  the  mortgagee  who  has 
fully  performed  what  was  incumbent  upon  hinu  If  thiB 
search  is  not  made,  the  purchaser  takes  the  risk  voluntarily, 
and  cannot  complain  if  it  results  in  his  loss.  If  the  mort- 
gagee chooses  to  keep  his  mortgage  from  the  record,  his 
negligence  tends  to  mislead  purchasers.  Out  of  these  con- 
siderations springs  most  rightfully  an  exception  to  the  gen- 
eral rule,  that  such  information  as  is  reasonably  sufficient 
to  put  one  upon  inquiry  merely  shall  be  deemed  enough  to 
charge  him  with  notice  of  the  truth  as  it  would  have  been 
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revealed  to  him  if  that  inquiry  had  been  made  with  reason- 
able diligence.  Where  the  law  has  provided  no  convenient 
depository  of  notice  to  which  all  the  world  has  access,  this 
general  rule  is  founded  in  a  wise  policy,  and  its  administra- 
tion tends  to  promote  justice.  But  where  the  legislature 
has  provided  for  a  registry  in  a  public  office,  for  the  very 
purpose  of  enabling  all  to  inspect  it  and  learn  the  facts, 
that  office  is  the  place  to  inquire;  and  the  purpose  of  the 
registry  acts  is  disregarded,  if  information  sufficient  to 
excite  inquiry  shall  be  held  to  require  a  purchaser  to  enter 
upon  a  laborious  search  in  other  and  possibly  distant  and 
inconvenient  places  for  a  fact  which  ought  to  be  found  in 
the  recorder's  office,  and  would  have  been  found  there  if 
the  mortgagee  had  done  his  duty.  It  would  have  a  tend- 
ency to  produce  carelessness  and  inattention  as  to  the  regis- 
try of  instruments  which  ought  to  be  recorded,  and  thereby 
it  would  to  some  extent  defeat  the  policy  of  our  legislation 
upon  that  subject.  And  I  understand  it  to  be  settled  law, 
therefore,  that  such  information  as  is  merely  sufficient  to 
put  upon  inquiry,  is  not  enough  to  charge  a  purchaser  with 
notice  of  an  unrecorded  mortgage;  that  the  information 
received  must  go  beyond  that,  and  be  such  as  will,  without 
search  any  further,  bo  sufficient  of  itself  to  raise  a  strong 
inference  that  the  mortgage  does  exist. 

In  the  case  before  us,  the  facts  which  came  to  the  pur* 
chaser's  knowledge  were  barely  enough  to  put  upon  inquiry, 
and  were  wholly  insufficient  to  lead  to  the  inference  that 
any  mortgage  existed. 

The  following  authorities  fully  sustain  the  propositions 
of  law  which  I  have  stated.  The  number  might  bo  greatly 
extended.  Deyy.  Dimhamy  2  Johns.  Ch.  182;  JH'JUechan  v. 
Griffing,  8  Pick.  149;  Jolland  v.  Stainbridge,  8  Ves.  478; 
Wyatt  V.  Barwell,  19  id.  434;  Hine  v.  Dodd,  2  Atk.  275; 
Jaclcson  v.  GiveUj  8  Johns.  137;  4  Kent  Com.  171-2;  1 
Story  Eq.,  §  898.  The  doctrine  of  these  cases  and  wri- 
ters was  approved  by  this  court  in  Foiist  v.  Moormany  2 
Ind.  17.    The  only  case  which  has  come  to  my  knowledge 
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which  is  not  in  full  concurrence  with  these  authoritieSyia 
WilUamson  v.  Browriy  15  N.  Y.  354 ;  and  a  careful  examination 
of  the  cases  cited  in  the  opinion  in  that  case  as  indicating  a 
change  in  the  ruling  upon  the  subjectin  England  and  in  New 
York,  will  show  that  those  cases  were  wholly  misapprehen- 
ded. Whitbread  v.  BoulnoiSj  1  Y.  &  Col.  Ex.  803,  did  not 
involve  the  question  at  all.  Grimstone  v.  Carter^  3  Paige,  421, 
distinctly  recognized  the  rule  as  disclosed  in  Dry  v.  Dun- 
ham. The  other  cases  from  Wendell  contain  some  loose 
language,  not  necessarily  indicating  an  intention  to  disre- 
gard what  had  been  so  long  and  universally  held  upon  the 
subject. 

D.  D.  Pratt  and  D.  P.  Baldwin j  for  appellant. 

D.  D.  Dykemany  for  appellees. 
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Practice. — InttruciioM  to  Jury* — A  party  haying;  required  tho  court  to  giTO 
the  instructions  to  tho  jury  in  writing,  the  judge  repeated  orally  a  part  of 
one  of  the  charges,  and  in  reading  nnother  charge  remarked  orally  that  he 
had  not  intended  to  read  so  far,  and  then  re-read  the  charge  as  he  Intended 
to  give  it. 

Jltld^  that  this  was  not  a  violation  of  the  provision  of  the  code,  that  all  in- 
structions shall  be  in  writing  if  required  by  cither  party. 

Sunday. —  Common  Labor, — Contract — Where  persons  enter  into  a  contract  to 
be  performed  on  Sunday  by  common  labor,  such  contract,  as  to  its  per- 
formance on  Sunday,  is  illegal  and  void. 

Same.— TForAr  q/"  JVcctfMify. — The  delivery  of  a  quantity  of  flour  on  board  a 
steamboat  on  Sunday  in  order  to  afvoid  the  liability  of  delay  in  getting  it 
to  market  occasioned  by  danger  of  the  closing  of  navigation,  is  not  a  work 
of  necessity. 

APPEAL  from  the  Switzerland  Common  Pleas. 
Gregory,  J. — Suit  by  the  appellant  against  the  appellees  on 
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a  contract  for  the  sale  and  delivery  of  three  thousand  bar- 
rels of  flour.    The  complaint  is  in  four  paragraphs. 

The  first  paragraph  alleges  the  sale  of  three  thousand 
barrels  of  "Double  Extra  Montezuma  Mills  Family  Flour" 
to  the  plaintiff,  by  sample,  for  §28,800,  paid  down ;  that 
the  sample  was  of  a  "superior  double-extra  grade  of  flour/* 
known  in  the  market  at  New  Orleans  as  "Montezuma 
Double  Extra  Flour;"  that  the  defendants  undertook  and 
warranted  the  bulk  of  said  three  thousand  barrels  of  flour 
to  correspond  with  the  sample ;  that  the  three  thousand 
barrels  of  flour  which  they  delivered  were  not  of  a  grade 
and  quality  of  flour  corresponding  with  the  sample,  but 
were  inferior,  to  wit,  only  superfine;  that  the  same  were 
worth  three  dollars  per  barrel  less;  whereby  plaintiff  suf- 
fered six  thousand  dollars  damages. 

The  second  paragraph  alleges  a  purchase  by  the  plaintiff 
of  three  thousand  barrels  of  flour  for  $28,800,  paid  down, 
which  the  defendants  agreed  to  deliver  on  board  the  steam- 
boat Peytona,  at  the  wharf  in  the  city  of  Madison,  on  the 
15th  of  January,  1865;  that  the  defendants  knew  plaintiff 
had  contracted  with  said  steamer,  that  she  would  arrive 
January  15th,  1865,  and  that  the  flour  was  expressly  pur- 
chased for  shipment  to,  and  sale  in,  the  New  Orleans  mar- 
ket; that  the  defendants  did  not  deliver  the  three  thousand 
barrels  of  flour,  but  only  one  thousand  barrels,  at  the  time 
-agreed  upon,  and  did  not  deliver  the  balance  till  long  after; 
that  the  price  of  flour  fell  three  dollars  per  barrel  in  the 
interim,  which  the  plaintiff  lost;  that  the  plaintiff  was  com- 
pelled to  pay  the  owners  of  the  steamer  Peytona  three  hun- 
dred dollars  for  not  furnishing  the  freight,  that  is,  the  addi- 
tional two  thousand  barrels  not  delivered. 

The  third  paragraph  is  like  the  first  and  second,  t.  e.,  it 
alleges  that  the  contract  of  warranty  and  delivery  was  one. 

The  fourth  paragraph  alleges,  that  the  plaintiff  bad  pur- 
chased and  paid  $28,800  for  three  thousand  barrels  of  flour, 
and  that  the  defendants  agreed  to  deliver  the  same  at  the 
wharf  in  the  city  of  Madison  in  time  to  ship  the  same  upon 
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the  steamboat  Peytona,  which  the  plaintiff  had  engaged  to 
transport  the  flour;  that  the  flour  was  purchased  expressly 
for  shipment  upon  said  steamboat  to  New  Orleans,  but  that 
the  exact  time  of  her  arrival  was  unknown ;  that  the  defend- 
ants, were  fully  informed  of  the  objects  of  the  purchase ; 
that  at  the  time  of  the  purchase  the  weather  was  very  cold, 
and  there  was  great  probability  that  navigation  in  the  Ohio 
river  would  be  closed  with  ice  in  a  short  time,  and  that  the 
contract  of  deli verj'  was  made  with  reference  to  the  state  of 
the  weather  and  stage  of  the  river  at  that  time;  that  said 
steamboat  arrived  at  the  wharf  at  Madison  on  the  15th  day 
of  January,  1865,  and  the  plaintiff  was  ready  and  willing  then 
and  there  to  receive  the  flour,  but  the  defendants  refused  to 
deliver  two  thousand  barrels  of  the  same;  that  after  the 
departure  of  the  Peytona  the  river  closed  with  ice,  and  the 
plaintiff  was  unable  to  ship  the  balance  of  the  flour  till  a 
Ions:  time  afterward. 

This  panigrapli  contains  the  same  allegations  with  regard 
damages  as  the  other  paragraphs. 

The  defendants  answered:  first,  general  denial;  second, 
as  to  the  contract  to  deliver,  that  they  had  no  notice  of  the 
arrival  of  the  Peytona  until  the  evening  of  January  14th, 
1865;  and  that  the  15th  (the  next  day)  was  Sunday,  and 
they  were  not  obliged  to  deliver  the  flour  on  that  day;  that 
they  commenced  to  deliver  the  flour  at  midnight  of  the  last 
named  day,  and  that  the  steamer  Peytona  left  after  receiv- 
ing one  thousand  barrels ;  third,  that  the  defendants  w^ere 
commission  merchants,  and  did  not  own  the  flour;  that 
they  accounted  for  the  flour  before  notice. 

The  plaintiff  replied  by  the  general  denial.  Trial  by 
jury;  verdict  for  the  defendants;  motion  for  a  new  trial 
overruled,  and  judgment. 

There  are  a  number  of  questions  argued  by  the  appel- 
lant's counsel.  As  the  verdict  was  for  the  defendants,  all  the 
questions  on  the  evidence  and  the  instructions  of  the  court 
as  to  the  measure  of  the  damages  become  immaterial. 

The  judge  was.  required  by  the  appellant  to  give  the 
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charges  to  the  jury  in  writing.  The  court  repeated  orally 
a  part  of  one  oif  the  charges.  In  reading  another  charge, 
the  judge  remarked  orally,  that  he  liad  not  intended  to 
read  so  far  as  he  had,  and  then  reread  the  charge  as  he  in- 
tended to  give  it.  It  is  claimed  that  this  is  a  violation  of 
the  provision  of  the  code  requiring  all  instructions  to  bo  in 
writing  when  it  is  required  by  either  party.  We  hold  that 
there  was  no  error  in  the  action  of  the  court.  The  instruc- 
tions were  not  modified  or  changed  by  any  oral  charge,  but 
they  went  to  the  jury  as  they  were  written. 

At  the  request  of  the  appellees  the  court  charged  the 
jury  as  follows: — 

"When  parties  enter  into  a  contract  to  be  performed  on 
Sunday  by  the  common  labor  of  the  party  required  to  per- 
form, and  his  employeesj  the  contract  as  to  performance  on 
Sunday  is  illegal  and  void,  and  neither  of  them  can  main- 
tain an  action  against  the  other  arising  out  of  said  contract 
in  respect  to  its  non-performance  on  Sunday." 

The  appellant  asked  the  court  to  charge  the  jury  as  fol- 
lows:— 

"Work  and  labor  on  Sunday  are  prohibited  by  statute, 
except  in  cases  of  charity  or  necessity.  If  you  find  from 
the  evidence  that  negotiations  were  being  made  between 
the  plaintifi'  and  defendants  for  the  purchase  of  three  thous- 
and barrels  of  flour,  for  the  purpose  of  shipping  the  same 
to  New  Orleans;  and  if  you  further  find  that  in  anticipa- 
tion of  the  completion  of  said  purchase  the  plaintiff  en- 
gaged the  steamer  Peytona,  when  she  should  come  to  Madi- 
son, to  take  said  flour  on  board,  and  transport  the  same  to 
New  Orleans;  and  if  you  further  find  it  was  uncertain,  at 
the  time  of  engaging  such  boat,  when  she  would  arrive  at 
Madison;  and  if  you  further  find  that  on  the  14th  day  of 
January,  1865,  said  plaintiff  purchased  and  paid  for  said 
flour,  and  closed  said  negotiation,  and  that  the  said  steamer 
Peytona  had  notified  the  parties  that  she  would  be  at  Mad- 
ison on  Sunday,  the  15th  of  January,  1865;  and  if  you  fur- 
ther find  from  the  evidence  that  there  was  actual  danger,  at 
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the  time,  of  navigation  closing  soon,  on  account  of  the  state 
of  the  weather;  and  if  you  further  find  that  at  the  said 
time  the  water  in  the  Ohio  river  was  falling  fast,  and  that 
a  delay  of  the  said  boat  over  to  and  during  Monday,  the 
16th  of  said  month,  would  endanger  her  passage  over  the 
falls  at  Louisville,  Ky.,  and  leave  her  in  danger  of  becom- 
ing ice-bound  in  said  river;  and  if  you  find  from  the  evi- 
dence that  said  steamer  was  too  large  to  pass  through  the 
locks  around  said  falls;  and  if  you  further  find  that  on  ac- 
count of  the  foregoing  matters  (if  the  same  be  found  by 
you)  the  defendants,  at  the  time  of  said  contract  of  sale 
above  referred  to,  agreed  to  deliver  said  flour  at  the  wharf, 
to  said  steamer,  at  Madison,  on  Sunday,  the  15th  day  of 
January,  1865;  then  it  is  a  question  for  you  to  decide 
whether  such  delivery  of  the  flour  was  not  a  matter  of  ne- 
cessity, under  all  the  circumstances  of  the  case.  The  neces- 
sity cannot  arise  for  the  mere  convenience  of  a  party;  nor 
can  it  be  founded  on  mere  pretense ;  but  must  arise  from  the 
action  of  the  elements,  or  upon  some  contingency  not  oc- 
curring in  the  ordinary  transactions  of  business.  And  a 
necessity  may  be  justified  in  the  management,  protection, 
or  disposition  of  property,  the  value  of  which  in  market 
or  otherwise  may  be  greatly  endangered  by  action  and  op- 
eration of  the  elements;  and,  if  in  this  case  a  real  necessity 
for  the  delivery  on  that  day  existed,  the  defendants  were 
bound  to  deliver  the  flour  on  that  day,  if  they  agreed  to  do 
so,  as  above  stated." 

The  court  refused  to  give  the  charge,  and  the  appellant 
excepted. 

If  it  is  illegal  to  make  a  contract  on  Sunday,  it  certainly 
is  illegal  to  contract  to  perform  one  requiring  common  la- 
bor on  that  day.  Wo  think  the  true  rule  and  the  reason 
for  it  are  recognized  and  stated  in  Perldns  v.  JoTieSj  2G  Ind. 
499. 

If  the  vicissitudes  of  trade  and  speculation  were  allowed 
to  fix  the  rule  as  to  what  are  works  of  necessity,  there  could 
be  no  observance  of  the  Sabbath.    There  are,  as  a  general 
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thing,  dangers  attending  every  enterprise,  which  may  be 
.avoided  by  expedition;  but  the  Sabbath  is  not  the  day  for 
common  labor  although  by  such  labor  dangere  may  be 
avoided. 

We  think  the  court  below  put  the  case  properly  to  the 

We  have  looked  through  the  evidence,  and  think  there 
was  no  testimony  tending  to  prove  a  contract  to  deliver 
the  flour  on  Sunday.  In  the  absence  of  such  a  contract,  it 
is  clear  that  performance  cannot  be  demanded  on  that  day, 
on  the  ground  that  a  delay  would  subject  the  obligee  to 
liability  to  pecuniary  loss.  The  cases  cited  by  the  counsel 
for  appellant  do  not  meet  this  case. 

In  Logan  v.  Mathews,  6  Penn.  St.  417,  it  was  held,  that  the 

.  visiting  of  his  father  by  the  defendant  was  a  discharge  of 

a  filial  duty,  which  nothing  in  the  law  hindred  or  forbade. 

The  ruling  in  Commonwealth  v.  KnoXy  6  Mass.  75,  was  put 
on  the  ground,  that  the  defendant  had  contracted  with  the 
postmaster  general,  under  an  act  of  Congress,  to  carry  the 
mail  on  Sunday,  and  that  by  the  Federal  Constitution,  law» 
made  in  pursuance  thereof  are  declared  to  be  supreme  laws- 
of  the  land,  and  to  be  binding  on  the  judges  in  every  state* 
in  the  Union. 

In  Flagg  v.  The  Inhabitants  of  MiUburyj  4  Cush.  243,.  ft 
was  held,  that  when  a  defect  in  the  highway  is  discovered 
on  the  Lord's  day,  which  may  endanger  the  limbs  and*  the 
lives  of  travellers,  it  is  not  only  morally  fit  and  proper  that 
it  should  be  immediately  repaired,  but  it  is  the  imperative 
duty  of  the  town,  which  is  bound  to  keep  the  highway  in 
repair,  to  cause  it  so  to  be  done,  or  to  adopt  means  toguard 
against  the  danger  until  it  can  be  done. 

In  the  case  under  consideration,  liability  of  delay,  in.  get- 
ting the  flour  to  market  was  the  only  thing  involved.  There 
was  no  filial  duty  to  be  performed;  there  was  no  supreme 
law  of  the  land  requiring  and  making  the  act  lawful;  life 
and  limb  were  not  endangered  by  the  omission  to  do  the 
work  demanded.  There  was  no  moral  fitness  iuu  ise^iting 
Vol.  XXX.— 31, 
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the  appellees  to  do  the  work  of  delivery  on  the  Sabbatk  for 
any  purpose  involved  in  the  transaction. 

If  the  steamer  in  this  case  coold  lawfully  demand  to  be 
freighted  on  the  Sabbath,  wo  know  of  no  legal  reason  that 
would  prevent  any  boat  on  the  Ohio  river  from  making  a 
like  demand. 

There  was  no  error  in  overruling  the  motion  for  a  new 
trial. 

The  judgment  is  affirmed,  with  coets. 

H.  W.  Harrington  and  C.  A.  KorUy^  for  appellant. 

G*  E.  Walker^  for  appellees. 


Hamilton  r.  Thb  Citt  of  Kbw  Albany. 

Oxvr, ^^  Cemetery. ^PUadxng.'^  Title, — Complaint  Bgninst  o  citj,  averrlnif  that 
the  defendant  had  within  her  limits  a  cemetery,  in  which  she  required  aB 
interments  in  said  city  to  be  made,  and  of  which  she  had  sole  control;  that 
she  conveyed  a  lot  therein  to  plaintiff,  subject  to  her  supervisory  car^ 
within  which  lot  he  interred  the  body  of  his  deceased  child;  tbatsnbse* 
quently,  without  his  knowledge  or  consent,  the  seston  of  said  cemetery, 
appointed  by  the  defendant  and  under  her  control,  removed  said  body  to  a 
lot  used  as  a  common  burial  ground,  to  the  damage,  &c  Answer,  that  at 
the  time  of  the  trespass  charged,  and  for  a  long  time  prior  thereto,  one  A^ 
a  third  person,  was  and  had  been  the  owner  of  said  lot,  and  was  in  posses- 
sion thereof,  and  that  the  removal  was  made  under  his  authority,  in  good 
£iith,  with  care  and  decency. 

BMf  tbiit  the  answer  was  good  on  demurrer,  without  showing  from  whon 
or  how  A.  acquired  title. 

Samb. — Damaffe9.^VToo{  was  made  on  the  trial,  that  two  years  before  ths 
cause  'of  action  accrued,  the  plaintiff  having  years  before  removed  fimn 
the  city,  the  latter,  by  mistake,  sold  and  conveyed  to  A.  the  cemetery  lot 
theretofore  sold  to  plaintiff;  tiiat  when  about  to  inter  a  corpse  in  said  lotAl 
A.'8  request,  the  sexton  discovered  the  box  containing  tlie  remains  of  plain- 
tiff's child,  and  carefully  removed  the  box  and  buried  it  in  a  place  set  apart 
for  single  graves,  of  which  the  plaintiff  had  no  knowledge  till  he  sent  his 
wifo  to  xemore  the  body  of  the  child  to  another  city,  the  plaintiff's  place 
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of  r^deaee.    No  «peciftl  danuiges  and  no  expenses  inonrred  were  shown. 

Finding  for  the  plaintiff,  with  nominal  damages,  which  this  court  relhsed 

to  disturb. 
JuBi8DicTi02( — Title  to  Real  Eetate. — Where  a  Judge  of  the  common  picas 

court,  considering  the  question  of  the  title  to  real  estate  as  iavolTcd  in  a 

cause  in  that  court,  orders  the  transfer  of  the  cause  to  the  circuit  court,  the 

ruling  is  final. 
Harhless  Error. — Demurrer. — In  an  action  in  which  the  plaintiif  recovered, 

a  demurrer  filed  to  an  answer  alleging  a  compromise  of  the  cause  of  action 

before  suit  brought  was  oyermled. 
ffeldf  that,  as  the  answer  could  not  tednce  the  damages  awarded  the  plaintil^ 

if  there  was  error  in  the  ruling  it  was  not  oTallablo  on  appeal. 
Si  ME. — JSvidence.-^EvidencQ  of  a  contract  with  the  plaintiff's  wife  to  compr<^ 

misc  the  cause  of  action  was  admitted,  but  tl^e  finding  was  against  anj 

such  contract.  ^ 

HeU  that  the  odmission  of  this  eTideace  could  not  reverse  the  judgment. 

APPEAL  from  the  Floyd  Common  Pleas. 

Bat,  C  J. — ^The  appellant  brought  his  action  against  the 
city  of  New  Albany,  charging  in  the  first  paragraph  of  his 
complaint,  that  said  city  had  within  her  corporate  limits  a 
cemetery  within  which  she  required  the  bodies  of  all  per- 
sons dying  in  said  city  to  be  buried ;  that  she  had  sole  con- 
trol of  said  cemetery;  that  she  conveyed  a  lot  therein  to  the 
appellant  subject  to  her  supervisory  care,  within  which  lot 
he  interred  the  body  of  his  deceased  child;  that  subse- 
quently and  without  his  knowledge  or  consent,  the  sexton 
of  said  cemetery,  appointed  by  said  city,  and  under  her  con- 
trol, removed  said  body  to  a  lot  used  as  a  common  burial 
ground,  to  the  damage,  &c. 

The  second  paragraph  of  the  complaint  contains  the  fur- 
ther averment,  that  subsequent  to  the  purchase  by  appel- 
lant of  said  lot,  and  after  the  burial  therein  of  his  said  de- 
ceased child,  the  city  wrongfully  sold  and  conveyed  the 
same  lot  to  one  Featherin^U,  and  thereupon  removed  the 
said  body. 

A  general  denial  was  l&Ied,  and  also  a  second  paragraph  of 
answer  to  the  first  paragraph  of  the  complaint,  in  which  it 
was  alleged  that  at  the  time  of  the  trespass  charged,  and 
for  a  long  time  prior  thereto,  one  Featheringill  was,  and 
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had  been^  the  owner  of  said  lot,  and  was  in  possession  there- 
of, and  said  removal  was  made  under  Uer  authority,  in 
good  faith,  and  with  care  and  decency.  A  general  denial 
was  filed  to  the  second  paragraph  of  the  complaint,  and  a 
second  paragraph  of  answer,  to  the  same  effect  as  the  one 
above  set  out.  A  demurrer  was  filed  and  overruled  to  each 
of  the  special  answers.  As  the  answers  expressly  alleged 
the  ownership  of  the  lot  at  the  date  of  the  trespass  to  be 
in  Mrs.  Featheringill,  and  that  the  act  complained  of  was 
done  under  her  authority,  we  regard  them  as  good  on  de- 
murrer. The  city  was  not  bound  to  trace  Mrs.  Featherin- 
gill's  title  to  the  lot,  or  show  from  whom  or  how  she  ac- 
quired it,  whether  directly  by  deed  from  the  appellant,  or 
not.  Tinker  the  averment  of  title  in  Mrs.  Featheringill, 
the  appellee  could  introduce  such  proof  as  would  sustain 
that  issue. 

The  Common  Pleas  Judge,  considering  the  title  to  the  lot 
in  question  as  involved  by  this  paragraph  of  the  answer, 
ordered  the  transfer  of  the  case  to  the  Circuit  Court,  to 
which  the  plaintiff  excepted..  As  the  act  of  1859,  page  93, 
declares  the  ruling  of  the  Common  Pleas  Court  on  the  trans- 
fer of  a  case  final,  we  do  not  discuss  this  error  assigned. 

The  defendant,  at  a  subsequent  term  of  the  Circuit  Court, 
by  leave,  filed  an  additional  paragraph,  alleging  a  compro- 
mise with  the  plaintiff  of  the  cause  of  action  before  suit 
brought.  A  demurrer  was  overruled  to  this  paragraph. 
As  the  plaintiff  recovered  in  the  action,  and  this  paragraph 
oould  in  no  way  reduce  his  damages,  we  do  not  see  that 
any  harm  could  have  resulted  from  this  ruling  of  the  court 
If  there  was  error  it  could  not  reverse  the  case.  The  same 
remark  will  apply  to  the  admission  on  the  trial  of  proof  of 
a  contract  with  the  wife  of  the  plaintiff  to  compromise  the 
cause  of  action.  The  finding  of  the  jury  was  against  any 
such  contract,  and  the  admission  of  the  evidence  could  have 
resulted  in  no  injury  to  the  plaintifl*. 

There  are  objections  made  to  several  of  the  charges  given 
by  the  court  to  the  jury,  but  as  the  charges  as  ^ven  by  the 
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court  are  not  stated  in  the  abstract,  as  required  by  our  rule, 
we  do  not  examine  them.  The  finding  was  for  plaintift^ 
with  one  cent  damages.  There  was  proof  that  two  years 
before  the  cause  of  action  occurred,  the  plaintifi:'  having 
years  before  removed  from  the  city  of  New  Albany,  the 
city  did,  iit  fact,  under  a  mistake,  sell  and  convey  to  Feather- 
ingill  the  lot  theretofore  sold  to  the  plaintiff;  and  that  when 
about  to  inter  a  corpse  in  said  lot  at  the  request  of  said  pur- 
chaser, the  sexton  discovered  the  box  containing  the  re- 
mains of  plaintiff's  child,  and  carefully  removed  the  box 
and  placed  it  in  a  place  set  apart  for  single  graves.  It 
was  also  in  proof  that  the  plaintiff  had  no  knowledge  of 
this  until  ho  sent  his  wife  to  New  Albany  to  remove  the 
body  of  his  child  to  Madison,  the  place  of  his  present  resi- 
dence. There  were  no  special  damages  shown  or  expenses 
incurred,  and  we  do  not  feel  at  liberty  to  disturb  the  find- 
ing of  the  jury  which  gave  the  appellant  nominal  damages. 

The  judgment  is  affirmed,  with  costs. 

J.  //.  Stotsenburg  and  T.  M.  Brown,  for  nppelllmt. 

G.  F.'  Hawk  and  li.  M.  Weir,  for  appellee. 


RiDENouR  and  Others  v.  Wherritt. 

Tbusts  and  Tbustesb. — Suit  for  a  breach  of  duty  bj  defendants  as  trustees,  in 
Borrendcring  and  allowing  to  be  canceled  certain  bonds  executed  by  a  rail- 
rpad  company  and  held  by  defendants  in  trust  to  secure  the  repayment  of 
certain  sums  advanced  to  the  company  by  a  town,  the  plaintiff's  assignor. 

Htld^  that  the  railroad  company  was  not  a  necessary  party  defendant 

Jleld^  also,  the  contract  by  the  town  with  the  company  not  being  prohibited 
by  any  statute,  that  the  mere  lack  of  power  in  the  town  to  loan  money 
could  not  be  taken  advantage  of  by  the  borrower,  or  by  the  defendants. 

Htldf  also,  that  an  acceptance  of  the  trust  in  writing  by  the  trustees  was  not 
necessary  to  fix  their  liability. 

Bam.^  Damaga, — The  complaint  showed  that  the  company  was  in  delaultby 
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a  Tiolatioa  of  its  agreement  to  apply  the  net  earnings  of  the  load  to  the 
liquidation  of  the  debt  assigned  to  the  plaintiff,  and  that  the  plaintiff  iraa 
injured  by  the  wrongfhl  act  of  the  defendants  in  a  certain  amount. 

ffeldy  that  the  complaint  was  not  defective  for  not  alleging  that  the  debt  from 
the  railroad  company  was  due,  and  a  failure  to  pay. 

Principal  and  Aobxt.— i2«m&ifr«0nienl  o/  Agatt, — An  indebtedness  of  a  ndl- 
road  company  to  a  town  was  assigned  in  writing  to  one  who  purchased 
with  Ills  own  money,  but  was  acting  at  the  time  as  the  agent  of  the  com^ 
pany. 

Ucldf  that  the  company  could  not  hare  the  benefit  of  the  purchase  withontan 
offer  to  pay,  and  that  it  was  immaterial  in  what  light  the  town  eonnetl 
regarded  the  transaction. 

APPEAL  from  tho  Fayette  Common  Pleas. 

Gi;iEGoiiY,  J. — Suit  by  Wherritt  against  Ridenour,  Roots, 
and  Claypool,  for  a  breach  of  duty  as  trustees,  in  surrender- 
ing and  allowing  to  bo  canceled  certain  bonds  executed  by 
tho  Junction  Railroad  Company,  held  by  them  for  the  use 
of»  and  in  trust  foi',  the  plaintiff's  assignor,  to  secure  the 
repayment  of  certain  sums  advanced  to  the  railroad  company. 
A  demurrer  to  the  complaint  was  overruled,  and  this  is 
assigned  for  error. 

It  is  objected  to  tho  complaint, that  the  railroad  company 
was  not  made  a  party  defendant.  There  is  no  force  in  this 
objection.  The  liability  of  the  trustees  to  the  plaintiff,  as 
assignee  of  the  town  of  Connersvillc,  for  the  breach  of  duty 
complained  of,  was  disconnected  with  any  liability  of  the 
railroad  company. 

It  is  claimed  that  tho  contract  with  the  town  of  Conners- 
ville  under  which  the  money  was  advanced  is  void,  on  tho 
ground  that  the  town  had  no  power  under  its  charter  to 
loan  money.  Tho  contract  is  not  prohibited  by  any  statute. 
The  mere  lack  of  power 'in  the  town  to  loan  money  could 
not  bo  taken  advantage  of  by  the  borrower,  nor  conld  it 
avail  these  defendants.  The  case  is  not  within  the  rule,  that 
contracts  prohibited  by  statute  will  not  be  enforced  by  the 
courts. 

It  id  urged  that,  as  there  was  no  acceptance  of  tho  traat 
in  writing,  there  is  no  liability  on  the  trustees  to  answer  for 
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the  debt  of  another.  The  liability  arises  out  of  a  violation 
of  duty  resting  upon  the  trustees  themselves,  and  not  to  an- 
swer for  the  debt  of  the  company. 

It  is  claimed  that  the  complaint  is  defective,  for  not  show- 
ing that  the  debt  from  the  railroad  company  was  due,  and 
a  failure  to  pay.  The  complaint  does  show  that  the  rail- 
road company  was  in  default  by  a  violation  of  its  agree- 
ment to  apply  the  net  earnings  of  the  road  to  the  liquidation 
of  the  debt.  And,  moreover,  it  is  shown  that  the  plaintiff 
was  injured  by  the  wrongful  act  of  the  defendants  to  the 
amount  of  recovery. 

The  next  question  arises  on  the  action  of  the  court  below 
in  sustaining  a  demurrer  to  certain  paragraphs  of  the  answer. 

The  plaintifi*  purchased  the  claim  sued  on  with  his  own 
money,  but  was  acting  at  the  time  as  the  agent  of  the  rail- 
road company.  The  paragraphs  demurred  to  do  not  show 
an  offer  to  pay  the  agent.  There  is  a  paragraph,  upon  which 
an  issue  was  formed  and  found  against  the  appellants,  in 
which  the  agency  is  averrad  and  a  tender  of  the  amount 
paid.  We  hold  that  the  issue  tried  fairiy  presented  the 
question  of  agency.  If  the  plaintiff  used  his  own  money 
in  the  purchase,  the  railroad  company  cannot  have  the  ben- 
efit thereof  without  an  offer  to  pay. 

It  is  immaterial  in  what  light  the  town  council  regarded 
the  transaction.  The  assignment  was  in  vmting  and  made 
to  the  plaintiff. 

The  judgment  is  affirmed,  with  costs. 

jr.  S.  JReid  and  B.  F.  Claypaot^  for  appellants. 

J*.  C.  Mclntoshj  for  appellee. 
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YooRHEES  AND  WiPB  V.  HusHAW  and  Others. 

Demurbeb. — ^A  demurrer  to  a  part  of  a  paragraph  of  a  complaint  is  not  per- 
missible under  the  code. 

Saicb. — Dtfeet  ofPartieB, — Pf^UHon, — The  objection  to  a  complaint  in  parti- 
tion that  it  discloses  the  fact  that  a  certain  portion  of  the  lands  sought  to  be 
divided  is  owned  bj  the  plaintiff^  and  defendants  in  common  with  a  person 
whose  name  is  not  given,  or  anj  reason  for  not  disclosing  it,  if  a  valid 
one,  is  waived  if  not  taken  by  demurrer  for  that  particular  cause. 

BsTOPPSL. — Conveyance. — ConnderaUon, — A.,  the  owner  of  certain  real  estate, 
voluntarily  refused  to  pay  the  taxes  thereon,  and  designedly  permitted  it  to 
be  returned  as  delinquent,-  and  to  be  sold  for  taxes,  and  procured  B.  to  buy 
it  in  at  such  sale,  and  to  assign  the  certificate  of  purchase  to  the  daughter 
of  A.,  and  procured  the  county  auditor  to  convey  the  land  to  said  daughter 
under  the  certificate,  with  the  intent,  in  consideration  of  natural  love  and 
affection,  to  thereby  invest  her  with  the  title  to  the  land  as  a  voluntary  and 
absolute  gift,  and  not  as  an  advancement. 

Held,  in  a  suit,  after  A.'8  death,  against  said  daughter  by  the  other  heirs  at 
law  of  A.,  for  partition  of  said  land,  that  these  facts  did  not  estop  the  plain- 
tiffs Arom  denying  the  validity  of  the  sale  for  taxes  or  the  title  of  the 
daughter  under  it. 

Appeal. — Record. — A  pleading  having  been  once  copied  into  the  record  made 
out  on  appeal,  it  is  not  necessary  to  copy  it  again  when  introduced  into 
subsequent  parts  of  the  record;  a  reference  to  it  by  which  it  can  be  identi- 
fied being  all  that  is  necessary. 

APPEAL  from  the  Fountain  Circuit  Court. 

Suit  by  the  appellees  against  the  appellants  and  others  for 
partition  of  the  lands  of  Solomon  Hushaw,  deceased,  of 
whom  the  plaintiffs  and  defendants  were  the  heirs  at  law. 

Among  other  averments,  the  complaint  alleged  that  Solo- 
mon  Hushaw,  a  short  time  before  his  death,  procured  a  tax 
deed  for  about  eighty  acres  of  the  lands  sought  to  be  parti- 
tioned to  be  made  to  his  daughter  Rebecca,  one  of  the 
appellants;  and  charged  that  the  sale  for  taxes  was  illegal, 
and  that  said  deed  vested  no  good  title  in  said  Rebecca.  To 
this  part  of  the  complaint  the  appellants  filed  a  demurrer, 
which  was  overruled. 

It  is  urged  in  this  court  by  the  appellants,  that  the  com- 
plaint was  insufficient  because  it  disclosed  that  one  of  the 
tracts  sought  to  be  divided  was  owned  by  the  plaintiffs  and 
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defendants  in  common  with  a  person  whose  name  was  not 
given,  or  any  reason  for  not  disclosing  it. 

The  appellants  answered  by  the  general  denial  and  four 
special  paragraphs. 

The  third  paragraph  was  withdrawn,  and  demurrers  to 
the  second,  fourth  and  fifth  paragraphs  were  sustained. 

Trial  by  the  court;  finding  for  the  plaintiffs;  partition 
ordered;  and  commissioners  appointed,  to  whose  report  the 
appellants  objected.  The  objection  was  overruled,  and  par* 
tition  was  made  in  accordance  with  tho  report. 

Elliott,  J. — The  first  question  urged  by  the  appellants 
for  a  reversal  of  the  judgment  is,  that  the  complaint  is  bad. 
But  they  have  failed  to  furnish  such  an  abstract  of  the  com- 
plaint as  to  present  the  question,  and  we  are  not  required, 
therefore,  to  examine  it.  It  may,  however,  be  proper  to 
remark  that  the  complaint  is  in  a  single  paragraph,  and  a 
demurrer  was  filed  to  a  part  of  it,  which  was  correctly  over- 
ruled, and  might  properly  have  been  stricken  out  or 
rejected,  as  a  demurrer  to  a  part  of  a  paragraph  of  a  com- 
plaint is  not  permissible  under  the  code.  O Haver  v.  Shid- 
ler,  26  Ind.  278. 

The  objection  urged  to  the  complaint,  in  argument,  if  a 
valid  one,  is  of  such  a  character  as  must  have  been  taken  by 
demurrer  for  that  particular  cause,  and  not  being  so  taken, 
was  waived. 

It  is  also  insisted,  that  the  court  erred  in  sustaining 
the  demurrers  to  the  second,  fourth  and  fifth  paragraphs  of 
the  appellants'  answer. 

The  fourth  paragraph  sets  up  a  claim  of  title  in  the  appel- 
lant Rebecca  Yoorhees  by  a  parol  gift  by  her  father,  and 
is  so  obviously  bad  that  no  argument  is  presented  in  defense 
of  it. 

The  second  and  fifth,  paragraphs  are  substantially  the 
same,  and  may  be  examined  together.  By  these  paragraphs 
the  appellants  claim  title  in  Rebecca  Yoorhees  to  a  part  of 
the  land  described  in  the  petition  for  partition,  by  virtue 
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of  ft  conveyance  made  to  her  by  the  county  aiiditor,  nnder 
a  sale  thereof  for  taxes.  It  18  not  contended  by  the  appel* 
lants'  coiuisel,  in  argument,  that  the  averments  in  cither  of 
the  paragraphs  are  sufficient  to  show  a  vaHd  sale  and  con- 
veyance of  the  land  for  taxes;  but  it  is  urged  that,  under 
the  facta  alleged  in  these  paragraphs,  the  appellees  are 
estopped  from  denying  the  validity  of  that  title.  The  facts 
relied  on  as  working  an  estoppel  are,  that  Solomon  Hushaw, 
the  father  of  said  Rebecca,  and  under  whom  all  the  appel- 
lees claim  title,  being  the  owner  of  the  land,  voluntarily 
refused  to  pay  the  taxes  thereon,  and  designedly  suffered 
and  permitted  it  to  be  retunied  as  delinquent,  and  subse- 
quently sold  for  taxes,  and  procured  Furguson  to  purchase 
it  in  at  such  sale;  and  that  he  afterwards  procured  Furgu- 
son to  assign  and  transfer  bis  certificate  of  purchase  to  said 
Rebecca,  and  also  procured  the  county  auditor  to  convey 
the  land  to  her  under  said  certificate,  with  the  intent  and 
purpose,  and  in  consideration  of  natural  love  and  affection, 
thereby  to  invest  her  with  the  title  to  the  laud  as  a  volun- 
tary and  absolute  gift,  and  not  as  an  advancement. 

The  facts  alleged  do  not,  in  our  judgment,  estop  the  ap- 
pollees  from  denying  the  validity  of  the  sale  for  taxes,  or 
the  title  of  Rebecca  under  it. .  Natural  love  and  affection 
constitute  a  sufficient  consideration  to  support  a  convey- 
ance, otherwise  valid,  made,  or  procured,  by  a  father  to  his 
child,  or  an  executed  gift,  but  not  sufficient  to  support 
an  executory  promise;  nor  will  such  a  promise  be  enforced 
either  at  law  or  in  equity. 

Estoppels  intervene  to  prevent  fraud  and  wrong;  thus,  a 
party  will  be  concluded  from  denying  the  truth  of  his  own 
acts  or  admissions,  which  were  expressly  designed  to  infla- 
ence  the  conduct  of  another,  and  did  so  influence  it,  when 
such  denial  will  operate  to  the  injury  of  the  latter;  for,  in 
such  a  case,  in  good  conscience  and  honest  dealing,  he  ought 
not  to  be  permitted  to  make  such  denial.  See  Bidgway  v. 
Morrison,  28  Ind.  201,  and  cases  there  cited. 

Here»  it  does  not  appear  that  the  appellant  was  influenced 
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to  any  act  by  the  promise,  acts,  or  statements,  of  her  father; 
indeed,  it  is  not  shown  that  she  did  anything;  she  paid  noth- 
ing for  the  conveyance,  parted  with  no  right,  and  in  no- 
wise changed  her  condition.  She  was  simply  passive  and 
received  the  conveyance  when  it  was  made  to  I>er. 

If  she  fails  to  hold  the  land,  she  is  placed  in  no  worse 
condition  than  she  would  have  been  if  all  her  father  did  in 
reference  to  the  matter  had  never  transpired.  She  may 
fail  in  an  expected  benefit,  which  sho  supposed  was  volun- 
tarily bestowed  upon  her;  but  it  cannot,  in  any  legal  sense, 
be  said  that  she  is  injured. 

We  think  the  court  did  right  in  sustaining  the  demurrers 
to  the  second,  fourth,  and  fifth  paragraphs  of  the  answer. 

It  is  claimed  that  no  demurrer  or  reply  was  filed 
to  the  second  paragraph  of  the  answer,  and  that  it  remains 
undisposed  of.  We  do  not  so  understand  the  record.  Xt 
first  shows  that  a  demurrer,  which  is  set  out,  was  filed  to 
that  paragraph,  and  overruled;  the  plaintiff's  then  replied, 
but  afterwaixls  withdrew  the  teply,  by  leave  of  the  court, 
and  "refiled  the  demurrer;"  afterwards  the  demurrer  was 
withdrawn  to  enable  the  plaintiffs  to  file  a  motion  in  refer- 
ence to  the  paragraph.  The  motion  having  been  disposed 
of,  the  record  shows  that  the  demurrer  was  "refiled"  and  sus- 
tained. The  pleading  having  been  once  copied  into  the 
record  made  out  on  appeal,  it  was  not  necessary  to  copy  it 
again  when  introduced  into  subsequent  parts  of  the  record; 
a  reference  to  it  bv  which  it  can  be  identified  is  all  that  is 
necessary. 

Overruling  the  appellants*  objection  to  the  report  of 
the  commissioners  who  made  the  partition,  is  the  only 
remaining  question  presented. 

The  objections  to  the  report  are  based  on  a  misapprehen- 
sion of  the  facts  ^ated  in  it. 

Among  the  lands  to  be  partitioned  were  the  wcst^  half  of 
the  north-east  quarter  of  section  twenty-three,  in  township 
twenty -one,  north  of  range  seven;  the  north  half  of  the 
west  half  of  the  south-east  quarter  of  the  same  section;  and 
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four  nndivided  sixths  of  the  south  half  of  the  last  named 
tract. 

It  will  be  observed  that  the  two  half-quarter  sections 
adjoin  each  other;  the  one  first  described  Ijing  immediately 
north  of  the  latter.  One  objection  urged  to  the  report  is, 
that  whilst  the  first  described  tract  only  contains  eighty 
acres,  shares  amounting  to  one  hundred  and  forty-seven 
acres  are  assigned  out  of  it,  leaving  the  last  described 
tract  undivided  or  assigned.  The  objection  is  not  true  in 
point  of  fact.  The  commissioners  commenced  the  parti- 
tion of  these  lands,  by  first  assigning  to  Joseph  Hushaw 
thirty-seven  acres,  across  the  north  end  of  the  west  half  of 
the  north-east  quarter  of  the  section.  Then  to  Anna  IIou- 
ver  twenty-eight  acres  adjoining  that  assigned  to  Joseph, 
on  the  south.  These  two  shares,  it  will  be  observed,  leave 
fifteen  acres  of  that  tract  Next  follows  the  share  assigned 
to  Margaret  Ilushaw,  which  is  described  in  the  report 
thus :  "  Twenty-eight  acres  in  the  west  half  of  the  north- 
cast  quarter  of  section  twenty-three,"  &c.,  "and  in  the  north 
part  of  the  north-west  quarter  of  the  south-east  quarter " 
of  the  same  section,  "adjoining  the  share  assigned  to  Anna 
Houver,  on  the  south."  Next  is  assigned  to  Rebecca  Voor- 
hees,  the  appellant,  "twenty-seven  acres  in  the  west  half 
of  the  south-east  quarter"  of  the  section, "  adjoining  the 
share  assigned  to  Margaret,  on  the  south."  This  share  just 
embraces  the  residue  of  the  north  half  of  the  west  half  of 
the  south-east  quarter  of  the  section,  not  included  in  that 
assigned  to  Margaret.  And  to  Louisa  Hershberger  is  as- 
signed twenty-seven  acres  more  or  less,  in  the  same  half 
quarter  section,  adjoining  the  share  assigned  to  Rebecca, 
"  and  embracing  the  residue  of  said  eightj'-acro  tract,  ex- 
cept the  six  and  two-thirds  acres  across  and  ofi;*  the  south 
end  of  the  same,  heretofore  assigned  William  S.  Coon,  and 
except  the  undivided  intercbt  in  said  twenty-seven  acres  be- 
longing to  anoflier."  The  parties  to  this  suit  were  the  own- 
ers of  only  four-sixths  of  this  forty-acre  tract;  one-sixth 
was  owned  by  Coon,  and  the  i*epoi*t  shows  that  it  had  been 
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previously  assigned  to  him — six  and  two-thirds  acres,  across 
the  south  end  of  the  the  tract;  the  other  sixth  belonged  to 
some  one  whose  name  is  not  given;  and  the  assignment  to 
Louisa  covers  the  forty  acres,  except  that  assigned  to  Coon, 
but  subject  to  the  sixth  owned  by  the  person  not  named, 
which  would  leave  to  her  about  twenty-seven  acres. 

The  objections  to  the  report  were  not  well  taken,  and 
were  therefore  properly  overruled. 

The  judgment  is  affirmed,  with  costs. 

Gregory,  J.,  having  been  of  counsel,  was  absent. 

jD.  W.  VoorheeSj  J.  RisiinCj  T.  F.  Davidson^  and  J.  M. 
BudeTj  for  appellants. 

S,  C,  WUlsony  W.  H.  MaUoryy&nd  J.  McCabCj  for  appellees. 
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AT  INDIANAPOLIS,  MAT  TERM,  1869,  IN  TEE  FIFTY-THIRD  TEAR 
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Heath  v.  Williams. 

tfoBTOAOE.*-CoKDXTXONA.L  Balv,'— CotutrucUon  o/, — Evidence. — ^It  13  settled  in 
this  State,  that  parol  cTidence  is  admissible  to  aid  in  distingaishing  between  a 
conditional  sale  and  a  mortgage. 

Saue. — In  a  case  of  doubt,  equity  will  construe  a  writing  as  a  mortgage 
rather  than  a  conditional  sale. 

Saxb. — On  the  25th  of  March,  1858,  J.  H.  and  B.  W.  executed  the  following 
instruments,  the  land  therein  mentioned  having  been  conrcjcd  by  B.  W. 
to  D.  n.  on  the  24th  of  February,  1858,  by  a  deed  absolute  on  its  face: 
"This  is  to  certify  that  I  am  to  make,  or  cause  to  be  made, a  deed  for  360 
acres  of  land  in  Benton  county,  Indiana,  the  land  B.  W.  sold  to  me  for  D. 
H.,  on  the  payment  of  all  money  to  said  D.  H.  that  he  pays  on  said  land; 
that  is,  if  the  money  is  paid  on  or  before  the  23d  of  February,  1859. 
(Signed)  J.  H."  "This  is  to  certify  that  I,  B.  W.,  sold  to  J.  H.  for  D.  H., 
on  the  23d  day  of  February,  1858,  360  acres  of  land  in  Benton  county, 
Indiana,  for  $5,400;  and  I  agree  to  receive  all  receipts,  lyhere  money  is 
paid  for  claims  against  the  land,  as  payments  on  the  above  land  mentioned; 
and  I  agree  to  take  a  note  B.  B.  &  Co.  hold  against  mo  in  payment  on  said 
land;  and  I  give  tall  possession  from  day  of  sale.  (Signed)  B.  W.  Re- 
ceived op  the  above  land  $1,007.67.   (Signed)  B  W." 

Stidf  upon  these  writings  and  parol  evidence  showing  that  the  conveyance 
was  intended  to  be  a  security  for  the  payment  of  money,  that  the  transac- 
tion was  a  mortgage. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Bay,  J. — ^Thi9  was  an  action  by  David  Heath  against 
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Barton  Williams,  to  quiet  the  title  to  certain  lands.  The 
complaint  alleges,  in  substance,  that  on  the  24th  of  Febru- 
ary, 1858,  Williams  sold  and  conveyed  to  him  by  warranty 
deed  in  fee,  three  hundred  and  sixty  acres  of  ]and;that  he  went 
into  immediate  possession  of  it,  and  made  lasting  improve- 
ments thereon,  &c.;  but  that  Williams  claimed  the  conveyance 
to  be  only  a  mortgage,  and  threatened  suit  for  redemption,  Ac. 
Prayer,  that  the  plaintiff's  title  should  be  quieted,  and  for 
general  relief.  This  suit  was  brought  in  Benton  county, 
where  the  land  lies,  and  on  plaintiff's  application  the  venue 
was  changed  to  Tippecanoe  county. 

Williams  files  an  answer  and  cross-complaint,  alleging, 
substantially,  that  the  conveyance  to  plaintiff  was  intended 
by  the  parties  to  be  wholly  in  the  nature  of  a  mortgage, 
and  not  an  absolute  deed;,  that  at  its  date  he  was  indebted 
to  Joseph  Heath,  the  plaintlfi^'s  son,  by  a  note  made  in  1856, 
for  seven  hundred  dollars,  and  to  divers  other  persons  in 
different  sums,  making  an  aggregate  of  debts  of  four  thou- 
sand nine  hundred  and  thirty-two  dollars;  that  it  was 
agreed  between  him  and  Joseph  Heath,  who  was  acting  for 
himself  and  as  plaiutifi''s  agent,  that  a  deed,  absolute  on  its 
face,  but  really  a  mortgage,  should  be  made  of  the  lands  to 
David  Heath, to  secure  Joseph's  debt  and  such  other  debts 
as  they  should  pay  for  Williams,  and  that  a  written  agree- 
ment should  be  given  by  Joseph,  as  such  agent,  securing . 
the  right  of  redemption  upon  the  payment  of  his  debt  and 
such  other  sums  as  might  be  paid  by  either  of  the  Heaths  on 
Williams'  account,  with  twentj'-five  per  centum  per  annum 
interest  thereon.  Williams  further  alleges,  that  when  the 
deed  was  made  it  was  agreed  that  he  should  have  nntil  the 
23d  of  February,  1859,  in  which  to  redeem  the  land,  which 
agreement  was  reduced  to  writing,  but  which  writing  had 
been  lost ;  that  Joseph  Heath  was  embarrassed  with  debts, 
and  could  not  hold  lands,  and  so  they  were  conveyed  to  the 
plaintiff*,  his  father,  who  took  and  held  them  in  trust  for 
Joseph,  the  latter  having  moved  upon  and  occupied  them 
for  several  years ;  that  their  rents  had  been  enjoyed  by  the 
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plaintifi'aod  his  bod,  and  were  of  the  value  of  five  thousand 
dollars ;  that  waste  bad  been  committed  by  them  on  the 
lands  to  the  amount  of  two  thousand  dollars ;  that  he,  Will- 
iams, had  labored  for  them  on  the  farm,  on  account  of  said 
debts,  to  the  amount  of  one  thousand  dollars;  and  the  par- 
ties had  embarked  in  a  cattle  adventure,  the  profits  of 
which  were  five  thousand  dollars,  and  by  agreement  one- 
fifth  was  to  belong  to  Williams  and  be  applied  to  the  said 
debts.  Pi*ayer  for  an  account  anA  redemption  of  the  land. 
The  cross-complaint  was  verified  by  affidavit,  and  Joseph 
Heath  was  made  a  party  defendant  and  voluntarily  ap- 
peared. A  demurrer  to  this  answer  and  cross-complaint 
was  overruled,  but  as  no  point  is  made  upon  the  questions 
raised  by  this  ruling  in  the  appellant's  brief,  we  treat  it  as 
waived. 

The  appellant  answered  the  counter-claim  in  three  para- 
graphs : 

1.  A  general  denial. 

2.  ^^  He  says  he  purchased  said  lands  described  in  the 
counter-claim  and  received  a  deed  for  the  same;  that  said 
sale  was  a  conditional  one,  the  conditions  being  fully  set 
out  in  a  written  memorandum  as  mentioned  in  said  coun- 
ter-claim, but  said  Williams  never  complied  or  offered  to 
comply  with  said  conditions ;  but  the  plaintiff  says  the-  sub- 
stance of  said  written  memorandum  is  not  correctly  stated 
in  said  counter-claim,  and  when  it  is  produced  it  will  show 
that  said  sale  was  a  conditional  one,  and  not  a  mortgage 
transaction;  and  that  said  sale  has  become  absoUiteby  the 
failure  of  said  Williams  to  comply  with  the  condkione  to  bo 
performed  by  him." 

3.  That  when  the  lands  were  conveyed  to  plaintiff  it  was 
supposed  they  were  worth  more  than  the  agreed  price,  and 
it  was  agreed  that  if  Williams  could  sell  the  lands  within  a 
year  at  an  advance,  he  should  be  at  liberty  to  do  sOj.  and  a 
conveyance,  should  be  made  to  the  new  purchaser;  that 
shortly  afterward  a  written  memorandum  was  made  of  this 
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conditional  arrangement^  bj  which  it  will  be  seen  that  eaid 
Bale  was  a  conditional  one,  but  the  conditions  were  never 
complied  with  by  Williams ;  that  plaintift'  took  possession 
of  the  land,  made  improvements  thereon,  &c.,  but  that  no 
profits  from  its  use  were  ever  realized.  An  itemized  account 
of  debts  paid,  improvements  made,  &c.,  is  set  out,  and  this 
paragraph  is  framed  with  a  view  to  an  account,  in  the  event 
of  the  transaction  being  found  to  be  a  mortgage.  Joseph 
Heath  adopted  his,  father's  answer. 

To  the  second  and  third  paragraphs  of  these  answers 
replies  were  filed  by  "Williams,  denying  the  same,  except  so 
far  as  they  admitted  the  allegations  of  the  answer  and  cross- 
complaint.  The  issues  thus  made,  it  will  be  seen,  are  as 
follows: 

1.  PlaintifiT  asserted  that  he  had  a  fee  simple  absolute  title 
in  the  lands.  The  defendant,  Williams,  denied  it,  and  said 
he  only  had  a  mortgage  upon  them. 

2.  Plaintiff  asserted  that  the  sale  and  conveyance  to  him, 
plaintiff,  were  conditional,  and  that  if  the  money  advanced 
by  him  upon  the  lands  was  not  refunded  by  Williams  by  a 
resale  of  them  or  otherwise  within  a  year,  then  the  sale  was 
to  be  absolute,  and  he  having  failed  to  refund  in  that  time, 
had  lost  all  right.  Williams  denied  this,  and  insisted  upon 
his  answer  and  cross-complaint,  which  sets  up  that  the 
transaction  was  only  a  mortgage. 

8.  Issue  upon  accounts  as  to  amount  necessary  to  redeem. 

These  issues  were  tried  by  a  jury,  who  found  that  the  trans- 
action was  a  mortgage,  and  on  the  payment  to  the  plaintiff 
by  Williams  of  three  thousand  three  hundred  and  seventy- 
five  dollars  he  would  be  entitled  to  a  reconveyance  of  the 
land. 

Motions  for  a  new  trial  and  for  judgment  for  plaintiff 
non  obstante  veredicto  were  overruled,  and  final  decree  for  Will- 
iams, that  on  payment  of  the  sum  found  due  by  the  jury 
the  land  should  bereconvcyed  to  him,  and  in  default  of  such 
payment  the  land  should  be  sold  without  relief,  &c.,  to  pay 
the  flame,  and  taxing  costs  against  the  plaintiff. 
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On  the  trial,  it  was  admitted  that  the  only  title  of  the 
plaintiff  or  of  Joseph  Heath  was  derived  under  the  defend- 
ant Williams  by  a  deed  absolute  on  its  face,  and  a  copy  of 
which  is  made  a  part  of  the  cross-complaint  by  said  defend- 
ant. It  was  also  admitted  that  the  acts  and  admissions  of 
Joseph  Heath  should  bo  proved,  and  have  the  same  force 
And  effect  as  though  they  were  the  acts  and  declarations  of 
the  plaintiff. 

Barton  Williams,  the  defendant,  testiJ&ed  that  on  the  24th 
of  February,  1858,  ho  owed  Joseph  Heath  a  note  for  seven 
hundred  dollars,  for  money  advanced  to  him  some  time  be- 
fore, to  purchase  cattle;  the  note,  with  the  interest,  amounted 
to  seven  hundred  and  forty-four  dollars.  Ho  was  also  in- 
debted as  follows : 

To  E.  C.  Samner $   700.00 

**   Philip  Williams,  by  judgment, 275.00 

**    Barbee,  Brown  &  Co.,  upwards  of  ..•••...  •      600.00 
**   Jane  Williams,  his  mother,  for  dower  in  farm,     400.00 

«    Jacob  Harman,  due  June,  1858, 1,800.00 

«   Isaac  Lewis,  about $70.00  or       75.00 

^^    Lewis  &  Ladd,  on  account, 120.00 

About  the  22d  of  February,  1858,  he  returned  home  from 
New  York,  and  found  Joseph  Heath  at  his  house.  Heath 
eaid  he  had  come  for  his  money.  Williams  told  him  he  would 
have  it  soon.  Heath  replied  that  he  wanted  it,  Williams 
stated  that  he  was  in  a  tight  place.  Heath  then  told  him  that 
he  had  a  little  money,  and  if  Williams  would  make  him  safe 
ho  would  help  him.  Williams  agreed  that  if  he  would 
advance  him  enough  to  make  his  indebtedness  to  him,  with 
the  note,  one  thousand  dollars,  he  would  pay  twenty-five 
per  cent,  interest.  Two  instruments  in  writing  were 
handed  to  the  witness,  which  are  as  follows : — 

^'March  25th,  1858.  This  is  to  certify  that  I  am  to  make, 
or  cause  to  be  made,  a  deed  for  three  hundred  and  sixty 
acres  of  land  in  Benton  county,  Indiana,  the  land  that  Bar- 
ton Williams  sold  to  me  for  David  Heath,  on  the  payment 
of  all  money  to  said  David  Heath  that  he  pays  on  said  land ; 
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that  i8,  if  the  money  is  paid  on  or  before  the  23d  day  of 
February,  1859.  Joseph  Hbath." 

"This  is  to  certify  that  I,  Barton  Williams,  sold  to  Joseph 
Heath,  for  David  Heath,  on  the  23d  day  of  February,  1858, 
360  acres  of  land  in  Benton  county,  Indiana,  for  five  thou- 
sand four  hundred  dollars.  And  I  agree  to  receive  all  re- 
ceipts, where  money  is  paid  for  claims  against  the  land,  as 
payments  on  the  above  land  mentioned.  And  I  agree 
to  take  a  note  Barbee,  Brown  &  Go.  hold  against  me  in 
payment  on  said  lands.  And  I  give  full  possession  from 
day  of  sale.  Barton  Williams. 

"Received  on  the  above  laud  $1,007.67. 

"  Barton  Williams.'' 

The  witness  admitted  these  instruments  as  originals,  and 
continued :  At  the  time  the  deed  was  made  (which  was  a 
deed  in  fee  simple),  some  twenty-five  or  thirty  dollars  were 
paid,  and  the  balance  was  to  go  on  the  debt  to  Heath,  and 
judgments,  &c.,  in  Oxford.  Joseph  Heath  moved  on  the 
farm  in  April,  1858,  and  Williams  went  to  work  for  him  on 
the  15th  of  June  following,  and  continued  there  at  work 
until  April  8th,  1860.  Joseph  Heath  stated  that  there  was 
a  judgment  against  him,  and  the  deed  would  have  to  be 
made  to  his  father,  who  lived  in  Ohio,  and  who  frequently 
came  to  the  farm.  The  farm  was  a  stock  farm  and  in  good 
condition,  with  one  hundred  and  forty-five  acres  in  cultivation 
for  plowing,  and  one  hundred  and  eighty  acres  in  blue  grass 
pasture,  well  set,  and  with  good  water  running  through  it 
It  was  worth  twenty-five  dollars  per  acre.  At  the  time  the 
deed  was  made  there  were  one  hundred  and  thirty  acres  of 
good  rail  timber  on  the  farm.  Williams'  labor  was  to  be 
applied  on  improvements  or  indebtedness,  and  was  worth 
one  dollar  per  day.  Heath  had  from  one  hundred  to  two 
hundred  head  of  cattle  on  the  farm  all  winter.  Heath 
hauled  away  about  ono.  thousand  four  hundred  rails.  He 
also  took  two  hundred  and  twenty  panels  of  rails  belong- 
ing to  Williams,  which  were  on  the  other  land,  also  three 
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hundred  and  forty  panels  between  the  John  "Williams  fann 
and  the  defendant's — in  all  fourteen  thousand  seven  hundred 
and  forty.  There  were  also  rails  cut  from  timber  on  the 
land,  worth  seven  dollars  per  hundred,  in  amount  some  six 
thousand  four  hundred  and  twentj'-threo  dollars,  and  half  fi 
mile  of  fence,  four  thousand  two  hundred  and  fourteen 
rails,  part  of  which  went  to  build  a  fence  on  other  lands, 
and  worth  eight  to  nine  doltors  per  hundred.  "Williams  had 
made  arrangements  to  get  the  money  to  pay  Heath  from  E. 
C.  Sumner,  and  in  January,  1859,  he  told  Heath  ho  wanted 
to  settlo  with  him,  as  the  time  was  about  out.  Heath 
answered,  "Never  mind,  we  can  fix  that  some  other  time." 
Heath  was  going  to  Illinois,  and  said  he  had  not  time  to 
settle,  but  would  make  it  all  right,  and  they  would  wait  till 
fall,  and  ho  would  sell  his  cattle,  and  fix  it  up.  In  tho  fall, 
when  the  water  gave  out  at  Parish's  Grove,  Williams  went 
and  herded  the  cattle  day  and  night  about  a  month.  Y/hcn 
the  cattlo  were  about  all  gono,  Williams  again  applied  for  a 
settlement,  but  Heath  told  him  not  to  be  uneasy,  and  ho 
would  pay  him  double  wages  for  what  ho  did  for  him.  In 
the  spring  of  18G0,  Joseph  Heath  proposed  that  Williams 
should  go  with  him  and  his  father  to  Illinois  and  buy  cattle 
and  herd  them,  and  Williams  should  have  the  profit  on  fifty 
head.  They  went  to  Illinois  and  purchased  three  hundred 
and  forty-three  cattle,  and  brought  them  home  in  June,  and 
Williams  herded  them  till  the  middle  of  September.  Old 
man  Heath  seemed,  from  his  conversation,  to  understand 
the  arrangement  in  regard  to  the  cattle,  and  told  Williams, 
the  better  care  he  took,  the  more  money  they  would  make. 
The  lot  of  three  hundred  cattlo  made  a  profit  of  four  thou- 
sand dollars.  The  share  of  Williams  was  to  go  on  the 
indebtedness.  Heath  never  denied  Williams'  right  to  re- 
deem tho  farm  until  the  summer  of  1860,  when  Williams 
was  herding  cattle,  when  he  talked  about  keeping  the  farm, 
and  Williams  told  him  he  would  have  it  out  with  the  old 
man  about  that.  When  the  deed  was  made  Williams  pro- 
posed a  mortgage,  but  Heath  said  be  would  rather  have  a 
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deed,  and  then  if  he  had  to  pay  any  more  money  than  the 
one  thousand  dollars,  it  would  make  him  secure.  "Williams 
replied  that  he  had  borrowed  money  by  a  trust  deed,  as  he 
understood  it  was  called,  and  ho  could  do  it  again.  Heath 
was  to  make  a  deed  back  in  1859.  Williams  took  up  his 
note  for  seven  hundred  and  forty-four  dollar?,  and  the  bal- 
ance of  the  one  thousand  dollars  was  paid  on  judgments, 
and  the  Barbee,  Brown  &  Co.  ^ote  was  paid  in  18C0.  It 
was  never  surrendered  to  Williams.  The  Harman  debt  was 
a  note  and  moi*tgage  on  the  land,  five  hundred  dollars  of 
which  was  paid  in  1860,  some  more  fivo  or  six  months 
after,  and  the  balance  in  18G1.  When  the  first  five  hundred 
dollars  was  paid,  Williams  was  present  and  told  Ileath  not 
to  pay  it,  as  he  would  have  no  moro  to  do  with  it,  for  he 
(Williams)  would  pay  it  himself.  Heath  drew  the  writings 
of  March  2oth,  1858. 

The  cross-examination  contains  the  following: — 

Question.  "How  much  was  paid  when  the  deed  was 
made?" 

Answer.  "01,007.00."  . 

Q.  "Was  your  agreement  at  that  time  put  in  writing?" 

A.  "No,  not  till  afterwards." 

Q.  "  Is  the  signature  of  Barton  Williams  to  the  papers 
dated  March  25th,  1858,  now  handed  you  again,  genuine?" 

A.  "Tcs." 

Q.  "Did  you  understand  the  agreement,  as  finally  agreed 
upon  at  the  time  the  deed  was  made,  to  be  that  set  out  ia 
these  two  writings?" 

A.  "Yes." 

Q.  "How  much  did  you  talk  about  your  trade  before  the 
deed  was  made?" 

A.  "Wo  talked  about  it  a  good  deal,  off  and  on,  fromthd 
time  Ileath  ciime  till  the  deed  was  made." 

Q.  "Did  these  writings  fully  and  fairly  express  precisely 
what  you  intended  they  should?" 

A.  "Yes." 
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Q.  "How  did  it  come  these  writinga  were  executed?" 

A,  "I  wanted  to  show  what  my  rights  were." 

Q.  "Did  you  ask  to  have  your  bargain  put  in  writing?" 

A.  "Yes." 

Q.  "Was  tho  object  in  putting  it  in  writing  to  have  it  in 
black  and  white,  so  there  should  be  no  mistake  about  it?" 

A.  "Yes." 

Q.  "Were  you  satisfied  when  these  writings  were  drawn 
and  signed  that  they  contained  your  agreement,  as  made?" 

A.  "Yes." 

Q.  "  At  the  time  the  deed  was  made,  did  not  Heath  pay  your 
mother  two  hundred  dollars  in  money  for  you,  and  give  his 
note  for  two  hundred  dollars  more,  to  pay  what  you  owed 
her?" 

A.  "Yes." 

In  answer  to  further  questions,  Williams  stated  that  "the 
money  paid  on  judgments  for  me  by  Heath  was  paid  to 
Templeton,  the  sheriff,  and  that  was  included  in  my  receipt 
for  one  thousand  and  seven  dollars.  At  the  time  of  making 
the  deed  Heath  paid  some  expenses,  three  or  four  dollars, 
and  gave  mo  fifteen  or  twenty  dollars.  I  don't  know 
whether  he  then  paid  Littler  twenty  dollars  for  me.  In 
February,  1859,  there  was  nothing  paid  by  Heath  but  the 
one  thousand  and  seven  dollars.  Sumner  was  to  let  me 
have  four  thousand  dollars  at  twenty-five  per  centinterest, 
and  I  was  to  take  enough  of  this  to  pay  Heath,  and  put  the 
balance  in  cattle,  to  be  kept  on  shares  with  Sumner.  The 
land,  when  the  deed  was  made,  was  not  rated  at  anything. 
Wo  counted  up  what  I  owed.  It  was  arranged  that  Heath 
was  to  let  me  have  enough  money,  with  my  note,  to  make 
one  thousand  dollars;  that  was  all  he  was  expected  to  pay. 
The  reason  a  mortgage  was  not  made  was,  that  if  he  paid 
other  debts  he  would  be  secure.  The  eighty  acres  where 
the  house  was  were  not  under  mortgage.  It  was  this  one  thou- 
sand and  seven  dollars  I  proposed  settling  in  January,  1859. 
I  expected  to  pay  what  was  due  him.  I  could  have  got  tho 
money,  as  I  said,  from  Sumner.    I  told  Heath  not  to  pay 


604         SUPREME  COURT  OP  INDIANA. 

Heath  v.  'Williains. 

Harman  anything  till  the  spring  of  1859.  He  then  paid  on 
it  five  hundred  dollars  to  Rudolph  Gates.  I  was  present,  and 
am  certain  of  this.  The  land  in  the  hond  of  Sumner  is 
covered  by  my  deed,  and  is  part  of  the  three  hundred  and 
sixty  acres.  We  counted  up  what  I  owed ;  five  thousand 
four  hundred  dollars  was  the  amount  of  my  debts.  We 
talked  a  good  deal.  Heath  said  the  land  was  not  werth 
more  than  fifteen  dollars  per  acre.  I  said  it  was  worth 
more.  The  south-west  eighty  acres  of  mine  was  worth 
forty  dollars  per  acre,  and  twenty-five  dollars  per  acre  with- 
out the  timber.  There  was  on  my  land  a  fi-ame  house, 
thirty-two  by  sixteen  feet,  and  a  good  barn.  Some  of  the 
land  had  been  in  cultivation  twelve  years;  som^  of  one 
forty,  thirty-five  years,  an  orchard;  the  underbrush  had 
been  cut  out  of  much  of  the  timber.  I  assigned  to  Heath 
the  bond  of  Sumner.'* 

A  list  of  payments  by  Heath  was  shown  to  Williams, 
which  he  admitted,  as  to  amounts,  as  paid  or  assumed  by 
Heath  under  the  agreement.  On  re-examination,  ho  stated 
that  he  supposed  he  must  have  been  in  error  in  saying  one 
thousand  and  seven  dollars  was  all  that  was  paid  till  after 
the  3*ear  had  expired. 

Philip  Qriflin  testified,  that  in  December,  1857,  he  offered 
for  this  farm  thirty-two  dollars  per  acre,  cash,  and  it  was 
worth  it. 

Joseph  Heath  was  introduced  on  his  own  behalf,  and  for 
his  father,  and  denied  any  agreement  to  credit  the  amount 
due  for  labor  by  Williams  or  the  profit  on  the  cattle  upon  the 
debt  secured  by  the  land.  He  also  denied  that  Williams 
offered  to  redeem  in  January,  1859,  or  within  the  year.  He 
was  not  examined  as  to  whether  the  transaction  was  intended  as 
a  mortgage  or  sale.  Ho  owned  other  adjoining  lands,  and 
staled,  "  from  these  tracts  and  the  Barton  Williams  tract 
I  have  made  rails  and  fences  backwards  and  forwards  as 
I  thought  best,  but  never  sold  a  rail,  or  took  one  away  from 
these  several  tracts. 

Witnesses  testified  as  to  the  value  of  the  land  at  the  time 
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of  the  conveyance.     Williams'  witnesses  fixed  the  value 
as  follows : 

Barton  Williams,  per  acre,         -         -         -  $25.00 

Robert  Atkinson,    «    «         ...    18.00  to  24.00 
H.  Parker,  «    «         .         •        .        -        25.00 

T.  Stembel,  **    *^  -        -     15.00  to  25.00 

P.  Griffin,  «    "  ....        32.00 

T.  Smiley,  «    "        .        -        .     22.00  to  25.00 

K  Melville,  "    «        -        -        -     22.00  to  25.00 

Heath's  witnesses  testified  as  follows: 
David  Heath,  per  acre,     ...        $12.00  to  15.00 
S.  Ellsworth,    "      «  ...        10.00  to  15.00 

T.Bell,  «      «        .        .         .         18.00  to  20.00 

W.Bell,  *«      " 15.00 

G.  Shuster,       «      " 15.00 

Joseph  Heath, '^      « 15.00 

Evidence  was  also  introduced  to  show  the  rental  value 
of  the  property. 

The  appellant  asked  the  court  to  instruct  the  jury  as 
follows: —  * 

"1.  To  construe  a  written  contract  is  the  duty  of  the 
court,  and  the  court  is  alone  responsible  for  the  correctness 
of  such  construction. 

^'2.  If  the  jury  find  from  the  evidence  that  an  absolute 
deed  was  made  of  the  lands  in  controversy,  by  Williams  to 
David  Heath,  and  the  cotemporaneous  oral  agreement  was 
fully,  fairly,  and  accurately  embraced  in  the  two  written  in- 
struments dated  25th  March,  1858,  one  signed  by  Williams, 
the  other  by  Joseph  Heath,  these  said  instruments  should 
alone  be  regarded  as  containing  the  agreement  of  the  par- 
ties, and  the  agreement  should  be  enforced,  unless  contrary 
to  law. 

^^3.    The  said  deed  and  two  writings,  taken  together  and 
without  any  other  proofs,  would  show  the  transaction  to  be 
a  conditional  sale,  and  not  a  mortgage. 
<^4.    Under  these  instruments,  without  further  proofs, 
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there  would  be  no  debt  of  any  kind  created  by  these  inatnt- 
ments  in  favor  of  Heath  against  Williams. 

*^5.  And  it  is  a  necessary  ingredient  in  a  mortgage  that 
the  mortgagee  should  have  a  remedy  against  the  person  of  the 
debtor.  If  the  remedy  really  exists,  its  not  being  reserved 
in  terms  will  not  affect  the  case.  But  it  must  exist,  in  order 
to  justify  a  construction  which  overrules  the  express  words 
of  the  instrument. 

^*6.  Under  these  written  instruments,  if  the  lands  had 
been  found  to  be  only  half  as  great  in  value  as  the  sum 
agreed  to  be  paid  by  Heath,  he  could  only  have  got  the 
lands,  and  could  not  have  asserted  any  claim  against  Wil* 
liams. 

"  7.  K  Williams,  at  the  end  of  the  time  fixed  by  the 
instruments,  had  complied  with  his  agreement  and  made 
the  payments  stipulated  for,  then  Heath  would  have  been 
entitled  only  to  the  payments  made  by  him,  without  inter- 
est, and  would  not  have  been  liable  to  any  rents. 

<^8.  Gross  inadequacy  of  price  does  not  exist  when  the 
price  is  within  the  limits  of  any  range  of  prices  fixed  by 
competent,  credible,  and  trusty  witnesses;  there  often  being 
wide  differences  of  opinion  among  men  as  to  values.  But 
to  constitute  gross  inadequacy,  it  must  be  so  great  as  to 
shock  the  senses  of  fair  men,  and  show  that  some  fraud  or 
oppression  has  been  practiced.  There  would  be  gross  inad- 
equacy if  the  price  should  bear  but  a  small  proportion  to 
the  real  value. 

<<  9.  To  warrant  a  court  in  holding  a  transaction  that  is 
on  its  face  a  conditional  sale,  a  mortgage,  on  account  of  in* 
adequacy  of  price,  that  inadequacy  must  be  so  great  aa  to 
be  gross  inadequacy  as  already  defined. 

^'10.  When  the  question  is,  whether  a  transaction  is  a 
conditional  sale  or  a  mortgage,  if  it  is  shown  that  the  gran- 
tee was  put  into  possession  at  the  time  of  the  execution  of 
the  deed,  and  with  the  knowledge,  and  without  objection 
from  the  grantor,  has  exercised  the  ordinary  rights  of  an 
owner,  making  lasting  and  valuable  improvements,  making 


MAY  TERM,  1869.  507 

H«ath  «.  Williams. 

expensive  chansres  in  the  propertr,  such  facts  are  strong 
evidence  that  the  transaction  was  a  conditional  sale,  and  not 
m  mortgage. 

*'  11.  Ify  nnder  the  facts  found,  Williams  bad  the  right  to 
demand  and  recover,  after  the  expiration  of  the  year,  from 
Heath,  any  unpaid  balance  of  the  fifty-four  hundred  named 
as  the  price  of  the  land,  then  this  was  a  conditional  sale, 
and  not  a  mortgage.'* 

These  instructions  were  refused,  and  the  court  gave  the 
following: — 

*'l.  The  instruments  of  writing  given  in  evidence,  of 
themselves  and  in  the  absence  of  other  testimony,  do  not 
constitute  the  deed  in  the  pleadings  mentioned,  a  mortgage. 
If,  however,  the  jury  shall  belie v,e  from  the  evidence  that 
the  defendant,  Y^illiams,  made  the  deed  to  the  plaintiff 
mentioned  in  the  pleadings,  to  secure  a  debt  which  the  de- 
fendant owed  Joseph  Heath  and  other  sums  of  money  which 
the  plaintiff  should  ipiiy  for  him  of  debts  pressing  upon 
him,  with  an  oral  agreement  that  the  lands  should  be  con- 
veyed to  him  upon  the  defendant's  payment  of  the  sum 
thus  owing  to  Heath  and  other  sums  paid  by  him,  and  the 
lands  conveyed  to  Heath  were  of  materially  greater  value 
than  Williams  was  to  receive  for  them,  and  the  parties  af- 
terward met  and  executed  the  written  agreements  of  March 
25th,  1858;  the  transactions  taken  together  operate  as  a 
mortfi^sTC. 

"2.  If  you  determine  the  conveyance  of  the  land  to  be 
a  mortgage  security,  then  you  are  to  proceed  to  take  an  ac- 
count of  what,  if  anything,  is  due  the  plaintiff.  The  plain- 
tiff is  entitled  to  have  allowed  him  the  moneys  paid  to  WiU 
Hams,  or  to  other  persons  upon  his  request,  the  judgments 
and  mortgages  upon  the  lands,  with  interest,  the  taxes  and 
the  value  of  necessary  improvements  and  repairs,  and  such 
other  items  as  he  has  shown  to  be  due  him  from  Williams. 
Williams  is  entitled  to  credit  for  all  such  sums  as  he  has 
paid  in  labor,  rents  of  lands,  damages  for  waste,  profits  ou 
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cattle,  or  other  items  paid  to  the  plaintifi*  or  received  by  the 
plaintift'  on  his  (Williams')  occoant. 

^'  3.  When  a  deed,  absolute  on  its  face,  has  been  execu- 
ted, if  a  debt  existed  between  the  parties  and  is  embraced 
as  the  whole  or  part  of  the  consideration,  then,  if  the  debt 
still  subsists  and  the  relation  of  debtor  and  creditor  re- 
mains, it  is  a  mortgage.  But  if  the  debt  is  extinguished  by 
the  agreement  of  the  parties,  or  the  money  advanced  is  not 
by  way  of  loan,  and  the  grantor  has  the  privilege  of  refund- 
ing it  if  ho  pleases  by  a  given  time,  and  thereby  entitle  him- 
self to  a  conveyance,  it  is  a  conditional  sale. 

"4.  If  the  jury,  under  the  instructioi:s  of  the  court,  find 
this  a  conditional  sale,  then  Williams  must  show  that  he 
has  complied  with  the  condition  within  the  time  limited,  or 
he  will  have  no  rights  under  the  agecment. 

"5.  If  the  jury  find,  from  the  evidence,  this  to  be  a  con- 
ditional sale,  and  that  the  condition  has  not  been  complied 
with,  and  the  time  for  compliance  has  expired,  they  will  find 
for  the  plaintiff  and  say,  *we,  the  jury,  find  for  the  plaintiff, 
and  that  his  title  to  the  lands  in  controversy  is  absolute,  and 
should  bo  quieted  against  any  claims  of  the  defendant,  Bar- 
ton T7illiams.'" 

There  are  many  authorities  cited  by  counsel,  in  which 
the  question  of  the  construction  to  bo  placed  upon  contracts 
of  this  nature  is  fully  discussed.  But  as  the  rule  that  pa- 
rol evidence  is  admissible  to  aid  in  such  construction  must 
be  rescarded  as  settled  in  this  State,  we  shall  not  consider 
that  question  as  requiring  any  special  argument,  for  the 
contract  must  be  governed  by  the  law  as  it  exists  here;  '^ for 
whether  a  given  transaction  is  a  mortgage  or  not,  and  wheth- 
er it  is  or  is  not  valid,  is  a  matter  of  lex  rei  sitcB.^'  2  Washb. 
Real  Prop.  44,  7  (3d  ed.). 

In  the  case  of  Davis  v.  Stonestrctt^  4  Ind.  101,  it  is  said, 
"There  are  numerous  criteria  recognized  by  the  courts  to 
distinguish  between  a  conditional  sale  and  a  mortgage; 
the  price,  the  circumstances,  the  situation  of  the  parties, 
&c.    But  these  and  other  considerations,  which  have  con- 
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trolled  the  decisions  of  courts  of  equity,  are  so  blended  in 
the  reported  cases,  setting  aside,  at  times,  the  express  agree- 
ments of  the  parties,  that  it  is  difficult  to  deduce  a  rule  at 
once  safe  and  comprehensive.  The  element  which  is  re- 
garded as  conclusive  in  one  case,  is  wholly  wanting  in  an- 
other;* and  each  case  seems  to  be  decided  very  much  on  its 
own  peculiar  circumstances." 

This  question  was  discussed  in  the  Supreme  Court  of  the 
United  States  in  the  case  of  Itussell  v.  Southard^  12  How. 
189.  In  that  case  Russell  conveyed  by  an  absolute  deed  in 
fee  simple  to  Southard  two  hundred  and  sixteen  acres  of 
land.  At  the  time  the  deed  was  delivered.  Southard  gave 
to  Russell  a  memorandum.  It  recites,  in  substance,  that 
Russell  has  this  day  sold  and  absolutely  conveyed  to  South- 
ard said  Russell's  farm,  and  the  possession  thereof  actually 
delivered,  for  a  sum  of  money  stated;  that  said  Southard 
agrees  to  resell  and  convey  to  Russell  said  farm,  for  the 
same  sum  of  money  before*  stated,  to  be  paid  within  four 
months  from  date ;  that  if  the  money  be  not  paid  punc- 
tually, the  agreement  should  be  null  and  void.  The  in- 
strument then  goes  on  thus:  "This  agreement  of  resale 
by  the  said  Southard  to  the  said  Russell,  is  conditional  and 
without  a  valuable  consideration,  and  entirely  dependent 
on  the  payment,  on  or  before  the  expiration  of  four  months 
from  and  after  the  date  hereof,  of  the  said  sumof  $429.81} 
a'nd  interest  thereon  from  this  date,  as  aforesaid.  And  this 
agreement  is  to  be  valid  and  obligatory  only  upon  the  said 
Southard,  upon  the  punctual  payment  thereof  of  the  sum 
and  interest  as  aforesaid,  by  the  said  Russell."  This  agree- 
ment was  signed  by  both  parties  in  duplicate.  The  court, 
after  alluding  to  the  character  of  the  deed,  and  quoting  in 
full  said  agreement,  proceed :  "  The  first  question  is  wheth- 
er this  transaction  was  a  mortgage,  or  a  sale.  It  is  insisted, 
on  behalf  of  the  defendants,  that  this  question  is  to  be  de- 
termined by  inspection  of  the  written  papers  alone,  oral 
evidence  not  being  admissible  to  contradict,  vary,  or  add  to 
their  contents.    But  we  have  no  doubt  extraneous  evidence 
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is  admissible  to  inform  the  court  of  every  material  fact 
known  to  the  parties  when  the  deed  and  memorandum  were 
executed.  This  is  clear,  both  upon  principle  and  authority. 
To  insist  on  what  was  really  a  mortgage,  as  a  sale,  is  in 
equity  a  fraud,  which  cannot  be  successfully  practiced,  uu* 
der  the  shelter  of  any  written  papers,  however  precise  and 
complete  they  may  appear  to  be."  Here  follow  numerous 
authorities.  *^  It  is  suggested,"  say  the  court,  <'  that  a  differ* 
ent  rule  is  held  by  the  highest  court  of  equity  in  Kentucky. 
***  But  we  do  not  perceive  that  the  rule  held  in  Kentucky 
differs  from  that  above  laid  down.  That  rule,  as  stated  ia 
Thomas  v.  McCormack^  9  Dana,  109,  is  that  oral  evidence 
not  admissible  in  opposition  to  the  legal  import  of  the  deed 
and  the  positive  denial  in  the  answer,  unless  a  foundation 
for  such  evidence  had  been  first  laid  by  an  allegation,andsome 
proof  of  fraud  or  mistake  in  the  execution  of  the  convoy* 
ancc,  or  some  vice  in  the  consideration.  But  the  inquiry 
still  remains,  what  amounts  to  an  allegation  of  fraud,  or  of 
some  vice  in  the  considemtion-^and  it  is  the  doctrine  of 
this  court,  that  when  it  is  alleged  and  proved  that  a  loan  on 
security  was  really  intended,  and  the  defendant  sets  up  tlie 
loan  as  a  payment  of  purchase  money,  and  the  convey*  j 
ance  as  a  sale,  both  fraud  and  a  vice  in  the  consideration  / 
are  8ufl5.ciently  averred  and  proved  to  require  a  court  of  i 
equity  to  hold  the  transaction  to  be  a  mortgage."  / 

Chancellor  Kent  has  expressed  the  view  taken  by  a  court 
of  equity,  as  distinguished  from  the  arbitrary  rules  controlling 
a  court  of  law,  thus:  "In  ascending  to  the  view  of  a  mort* 
gage  in  the  contemplation  of  a  court  of  equity,  wo  leave  all 
these  technical  scruples  and  difficulties  behind  us.  Not  only 
the  original  severity  of  the  common  law,  treating  the  mort* 
gagor's  interest  a»  resting  upon  the  exact  perfornianco  of  a 
condition,  and  holding  the  forfeiture  or  the  breach  of  a  con* 
dition  to  be  absolute,  by  non-paj'ment  or  t^endcr  at  the  day, 
is  entirely  relaxed;  but  the  narrow  and  precarious  character 
of  the  mortgagor  at  law  is  changed,  under  the  moro  enlarged 
and  liberal  j  urisdiction  of  the  courts  of  equity.     Their  iuflu* 
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ence  has  reached  the  courts  of  law,  and  the  case  of  mort* 
gagC3  is  one  of  the  most  splendid  instances  in  the  history 
of  onr  jarisprudeuce,  of  the  triumph  of  equitable  princi* 
pies  over  technical  rules,  and  of  the  homage  which  those 
principles  have  received  by  their  adoption  in  the  courts  of 
law."  4  Kent  Com.  158. 

In  the  note  to  Tliorlibrough  v.  Baker^  Mr.  Ilure,  after  a  very 
full  citation  of  the  decisions  on  the  subject,  draws  this  con* 
elusion:  "The course  of  decision  which  allows  tbo  legal 
effects  of  a  deed,  whether  absolute  or  conditional,  to  bo  va- 
ried by  parol  evidence  of  the  circumstances  under  which  it 
was  give!),  or  the  end  which  it  was  designed  to  fnllill,  is  not 
inconsistent  either  with  the  Statute  of  Frauds  or  the  more 
general  rules  of  evidence  of  the  common  law.  If  it  were 
8o,  the  equity  of  redemption  of  the  mortgagor,  and  the 
whole  system  of  equity  as  to  mortgages,  could  have  no  ex- 
istence; for  nothing  can  be  a  greater  departure  from  the 
terms  of  an  instrument,  than  to  convert  a  deed  conditioned 
to  be  void  on  the  performance  of  an  act  by  the  grantor  on 
a  day  certain,  which  like  all  conditions  in  avoidance  is 
legally  inoperative  unless  fulfilled  to  the  letter,  into  a  vested 
equitable  estate,  exposed  to  a  legal  forfeiture  against  which 
equity  will  relieve.  Yet  such  is  the  long  and  well  estab- 
lished course  adopted  in  chancery,  in  every  instance  in  which 
it  has  occasion  to  pass  judgment  upon  the  respective  rights 
of  a  mortgagor  and  mortgagee.  It  is  obvious,  therefore,  that 
the  equity  of  the  mortgagor  is  paramount  to  tho  deed,  and 
tliat  facts  and  circumstances  ebtablishing  its  existence,  may 
be  given  in  evidence,  not  for  the  purpose  of  contradicting 
the  deed,  butforthat  of  con  trolling  its  operation."  3  V7hite 
&  T.  Lead.  Cas.  628  (3d  Am.  ed.). 

Washburn  defines  a  mortgage,  as  ^'any  conveyance  of 
lands  intended  by  the  parties,  at  the  time  of  making  it,  to 
be  a  security  for  the  payment  of  money  or  the  doing  of 
some  prescribed  act."    2  Washb.  Real  Prop.  43, 7  (3d  od.). 

That  this  was  so  intended,  we  have  the  positive  evidence 
of  Williams,  uncontradicted  by  Heath,  and  the  evidence 
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that  Heath  himself  offered  to  make  the  loan  upon  being 
secured. 

And  hero  we  may  as  well  remark  that  wo  attach  no  im- 
portance to  the  statement  by  Williams  on  his  cross-exami- 
nation, that  he  understood  "the  agreement,  as  finally  agreed 
upon  at  the  time  the  deed  was  made,  to  be  that  set  out  in 
the  writings;"  and  that  "these  writings  fully  and  fairly  ex- 
press precisely  what  he  intended  they  should."  His  atten- 
tion was  called  to'  these  writings  before  he  made  his  state- 
ment of  the  contract;  and  the  shrewdness  of  counsel  cannot 
conceal  the  fact  that  the  witness  on  cross-examination  was 
simply  testifying  to  the  legal  construction-placed  by  him  up- 
on the  instruments.  The  effect  of  bis  evidence  was  simply 
that  he  intended  to  execute  what,  in  legal  effect,  would 
amount  to  a  mortgage;  that  he  understood  the  writings  as 
expressing  such  an  intention  and  amounting  to  such  an  in- 
strument, and  BO  regarding  them,  they  did  express  his  under- 
standing, and  he  was  satisfied  with  them.  The  witness  was 
made  to  swear  to  the  legal  effect  of  the  writing3,and  of  course 
such  evidence  is  of  no  value  and  cannot  qualify  in  any  way 
his  statement  of  the  circumstances,  conversations,  and  inten- 
tions of  the  parties  to  the  contract;  and  force  is  added  to 
this  evidence,  when  the  plaintiff'  is  placed  upon  the  stand, 
and  no  denial  that  the  instruiBent  was  intended  to  secure 
the  loan  of  money  is  attempted  by  him.  To  this  may  be 
also  added  the  fact,  that  a  witness  owning  some  seven  hun- 
dred acres  of  land  near  this  farm,  offered  the  defendant 
Williams,  a  month  or  two  preceedingthis  transaction,  thirty- 
two  dollars  per  acre  in  cash  for  the  farm.  This  certainly 
shows  no  intention  on  the  part  of  Williams  to  sell,  and  the 
fact  that  he  had  negotiated  a  loan  to  pay  off  Heath's  debt, 
placed  him  beyond  the  present  necessity  of  selling. 

The  instruments  upon  their  face  are  not  complete,  either 
as  a  mortgage  or  conditional  sale.  As  a  conditional  sale, 
there  is  no  time  fixed  for  payment  of  the  purchase  money, 
and  it  left  it  at  the  pleasure  of  the  plaintiff*  to  pay  claims 
against  the  land,  or  to  leave  Williams  to  answer  them.    On 
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the  other  hand,  there  is  no  agreement  in  the  writings  bind- 
ing Williams  to  repay  the  money,  which,  if  it  were  there, 
would  be  conclusive  evidence  of  a  mortgage.  The  proof 
t  of  a  loan,  however,  supplies  this  defect,  and  would  give 
Heath  a  lien  upon  the  land  to  secure  the  debt.  Equity,  in 
a  case  of  doubt,  will  construe  a  writing  as  a  mortgage  rather 
than  a  conditional  sale.  Davis  v.  Stonestreetj  4  Ind.  101,  and 
authorities  there  cited.  In  that  case  it  is  stated,  that  courts 
of  equity  are  disposed  to  consider  every  deed,  whatever  be 
its  form,  which  resolves  itself  into  a  security  for  the  per- 
formance of  any  act,  as  a  mortgage. 

In  Harbison  v.  Lemony  3  Blackf.  51,  A.  conveyed  a  tract 
of  land  to  B.  in  consideration  of  a  certain  sum  of  money, 
and  B.,  on  the  same  day,  obligated  himself  by  a  bond  to  re- 
convey  the  land  to  the  grantor  on  the  repayment  6i  the 
purchase  money  within  a  certain  time.  Held,  that  these 
two  instruments  of  writing,  taken  together,  amounted  to  a 
mortgage.  See,  also,  Hokroft  v.  Hunter j  8  Blackf.  147; 
Watkins  v.  Gregory^  6  Blackf.  113;  Crassen  v.  Swovdand^  22 
Ind.  427. 

These  cases,  indeed,  go  far  to  deny  the  construction 
given  the  instruments  upon  their  face  by  the  court  in  this 
case,  and  rather  tend  to  declare  the  transaction  a  mortgage, 
prima  faeie^  without  parol  proof.  But  this  point  we  do  not 
decide. 

The  writings,  with  the  evidence  of  the  circumstances 
under  which  they  were  given,  relieve  the  case  of  all  doubt^ 
and  fully  sustain  the  findings  of  the  jury.  So  far  as  the 
appellant's  rights  were  involved,  the  instructions  of  the 
court  were  unobjectionable. 

The  judgment  is  affirmed,  with  costs. 

Gregobt,  J.,  having  been  of  counsel,  was  absent. 

&  A.  Huff  and  B.  Jones^  for  appellant 

H.  W.  Chase,  J.  A.  WUstach,  J.  L.  MiUer,  and  D.  P.  Vin- 
ton,  for  appellee. 
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•Evans,  Auditor  of  State,  v.  Browns. 

Statute. — Judicial  Cognizance  of. — ^The  coarts  of  tlii»  State  must  take  jadi- 
cial  notice  of  what  is  and  what  is  not  the  public  statutory  law  of  the  State. 

Same. — Limit  of  Judicial  Inquiry, — Official  Authentication, — Where  a  statute 
is  authenticated  by  the  signatures  of  the  presiding  officers  of  the  two  houses 
of  the  legislature,  the  courts  will  not  search  further,  to  ascertain  whether 
such  facts  existed  as  gave  constitutional  warrant  to  those  officers  to  thus 
authenticate  the  act  as  having  received  legislative  sanction  in  such  manner 
as  to  give  it  the  force  of  law. 

APPEAL  from  the  Marion  Common  Pleas, 
The  appellee  was  the  plaintiff  beloWyand  filed  his  com- 
plaint under  oath,  alleging,  that  by  an  act  of  the  Gen^ul 
Assembly  of  the  State  of  Indiana,  passed  at  the  special  ses- 
sion thereof  in  the  j'car  1869,  entitled,  "An  act  making 
specific  appropriations  for  the  year  one  thousand  eight  hun- 
dred  and  sixty-nine  and  eighteen  hundred  and  seventy," 
which  act  was  in  full  force  and  effect  on  the  24th  day  of 
May,  1869,  and  from  that  time  hitherto;  it  was,  among  oth- 
er thiqgs,  enacted  as  follows:  "  Sec.  17.  That  Thomas  M. 
'  Browne  be  allowed  the  sum  of  fifteen  hundred  dollars,  for 
services  as  attorney  .to  the  Morgan  Eaid  Commission,  by 
appointment  from  Governor  Baker,  as  provided  for  in  tho 
concurrent  resolutions  of  the  General  Assembly  of  the 
State  of  Indiana,  for  the  year  1867;"  that  on  the  24tb  day 
of  May,  1869,  the  plaintiff,  said  Thomas  M.  Browne,  de- 
manded of  the  defendant,  John  D.  Evans,  Auditor  of  State, 
at  the  ofiolce  of  the  Auditor  of  State,  in  the  city  of  Indian- 
apolis, that  he  draw  a  warrant  as  sucli  Auditor  of  State,  in 
favor  of  the  plaintiff  on  the  Treasurer  of  State  of  the  Stiite 
of  Indiana,  for  the  said  sum  of  fifteen  hundred  dollars,  due 
and  payable  to  him  out  of  the  Treasury  of  the  Slate  of  In- 
diana, by  said  act ;  tliat  said  Evans,  as  such  A^iditor  of  State, 
utterly  refused  to  issue  or  draw  said  warrant,  and  still  re- 
fuses. Prayer  for  a  writ  of  mandate  directed  to,  com- 
manding, and  requiring  said  Evans,  as  shch  Auditor  of 
State,  to  issue  and  draw  said  warrant  for  fifteen  hundred 
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dollars  upon  the  Treasurer  of  State  in  favor  of  the  plaintiff, 
without  delay. 

The  defendant  answered  in  one  paragraph^  admitting  the 
said  allowance  to  the  plaintiff,  by  said  act,  as  stated  in  the 
complaint,  but  charging  that  said  act  did  not  become  a  law  X 
of  the  land,  binding  and  justifying  the  defendant  in  acting 
under  the  same  by  drawing  his  official  warrant  on  the 
Treasury  for  the  several  sums  of  ilioney  therein  appropria- 
ted, for  the  reason. that  said  bill,  after  its  passage  in  the 
House  of  Representatives,  was  reported,  in  conformity  to 
Q8age,to  the  Senate  for  its  action,  and  was  by  the  Senate 
amended  in  many  important  particulars,  by  the  addition  of 
many  new  sections,  making  additiopal  appropriations;  that 
the  bill  thus  amended  was  returned  to  the  House,  and  be- 
fore the  amendments  so  made  by  the  Senate  were  consid- 
ered and  acted  on  by  the  House,  forty-two  members  of  said 
House  of  Representatives  resigned  their  offices  as  members 
of  said  House,  by  presenting  and  delivering  to  the  Governor 
of  the  State  their  resignations  in  writing,  which  were  filed 
with  the  Governor  on  the  ISth  day  of  May,  1869,  thereby 
then  and  there  destroying  the  capaqity  and  power  of  said 
House  of  Representatives  to  legislate  mid  transact  business 
coming  before  it  as  one  of  the  branches  of  the  General 
Assembly  of  Indiana,  reducing  the  number  of  its  membersy 
below  sixty-seven,  its  constitutional  quorum,  to  wit,  to  fifr 
ty-eight;  that  afterwards,  on  the  14th  day  of  May,  1869, 
said  House,  without  said  constitutional  quorum,  concurred 
in  the  several  amendments  of  the  Senate,  and  finally  passed 
said  bill ;  that  on  the  same  day,  the  14th  of  May,  1869,  but 
not  until  after  said  concurrence  and  passage  had  taken 
place,  the  Governor  officially  communicated  to  the  House 
information  of  the  fact  that  forty-two  members  of  said 
House  had,  on  the  13th  day  of  May,  1869,  so  resigned;  and 
hence,  that  said  bill  did  not,  under  the  forms  of  the  Consti- 
tution and  in  accordance  with  its  requireiaent^,.  became  a 
law. 

To  this,  answer  the  plaintiff  demurred  i  the  demurrer  W9B  : 
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overrated,  and  the  plaintiff  excepted,  ^eply  ih  two  para- 
graphs:— 

First,  the  general  denial. 

Second,  that  on  the  13th  day  of  May,  1859,  the  day  be- 
fore the  amendments  of  the  Senate  were  concurred  in, 
there  was  had  a  call  of  the  House,  and  ninety  members  were 
present  and  answered  to  their  names;  that  there  was  a  quo* 
rum  of  the  members  of  said  House  present  at  the  time  of 
the  concurrence  by  the  House  in  the  amendments  of  the 
Senate  to  said  bill,  as  appears  by  the  journal  of  the  proceed- 
ings of  the  House.  A  copy  of  the  journal  of  the  House 
for  the  13th  of  May^  and  for  the  14th  of  May  up  to  the 
time  when  the  Senate  amendments  were  concurred  in,  is 
made  a  part  of  the  reply. 

The  copy  of  the  journal  of  the  House  for  the  13th  of 
May,  1869,  shows  that  the  House  met;  that  upon  a  call  of 
the  House  fifby-one  members  answered  to  their  names;  that 
the  House  ordered  that  the  absentees  be  sent  for;  that  the 
House  adjourned,  by  a  vote  of  thirty-six  to  fifteen;  that  at 
two  o'clock  in  the  afternoon  the  House  met;  that  a  call  of 
the  House  was  had,  and  ninety  members  answered  to  their 
names ;  that  a  motion  to  lay  upon  the  table  a  motion  to  dis- 
pense with  the  farther  proceedings  under  the  call  was  dis- 
agreed to— ayes,  fifteen ;  noes,  fifty-five;  that  sundry  reso- 
lutions were  passed;  that  upon  a  vote  on  the  motion  to 
lay  on  the  table  the  motion  to  dispense  with  the  further 
proceedings  under  the  call,  there  were  fifty-two  ayes  and 
three  noes;  and  that  the  House  adjourned. 

The  copy  of  the  journal  of  the  House  for  the  14th  day 
of  May,  filed  with  t^e  reply,  shows  that  the  House  met; 
that  on  motion, the  reading  of  the  journal  of  May  13th  was 
dispensed  with;  that  a  motion  for  a  call  of  the  House  was 
disagreed  to;  that  the  House  adjourned;  that  the  House 
met  at  two  o'clock  in  the  afternoon;  that  on  motaon,  the 
House  took  up  the  message  of  the  Senate  containing  amend- 
ments to  the  Specific  Appropriation  Bill;  that  the  message 
with  the  amendments  was  entered  upon  the  journal;  that 
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the  question  being  on  concurring  in  the  amendments,  it 
waa  agreed  to;  that  a  motion  to  reconsider  the  vote  concur- 
ing  in  the  amendments  was  laid  on  the  table. 

The  defendant  demurred  to  the  reply,  alleging  for  cause, 
^Hhat  the  facts  therein  stated  do  not  constitute  a  ceply  to 
the  facts  set  up  in  defendant's  answer,  and  that  they  are 
not  sufficient  in  law  to  justify  the  order  of  mandate  herein 
against  the  defendant.'^ 

The  demurrer  was  overruled,  and  the  defendant  excepted. 

By  agreement,the  cause  was  tried  by  the  court.  There 
was  a  finding  for  the  plaintiff,  and  it  was  ordered  that  the 
writ  of  mandate  issue  against  the  defendant. 

The  defendant.movcd  for  anew  trial^and  filed  his  rea- 
sons therefor,  as  follows: — 

'<  1.  The  finding,  judgment,  and  order  of  said  court  are 
not  sustained  by  sufficient  evidence. 

<^  2.  The  finding,  judgment,  and  order  of  said  court  ai^ 
contrary  to  law." 

The  motion  was  overruled,  and  the  defendant  excepted, 
and  filed  his  bill  of  exceptions. 

On  the  trial,  the  plaintifi:*  proved  his  demand  on  the  24th 
of  May,  1869,  at  the  office  of  the  defendant,  in  Indianapo- 
lis, and  the  refusal  of  the  defendant  to  issue  the  warrant. 

The  defendant  admitted  that  the  copy  of  the  journal  of 
the  House  filed  with  the  reply  was  a  true  copy  of  the  origi- 
nal journal  of  the  House  of  the  13th  and  14th  of  Mny,  up 
to  the  time  of  the  concurrence  of  the  House  in  the  Senate 
amendments;  and  the  copy  was  introduced  in  evidence  by 
the  plaiutifi*. 

The  defendant  admitted  the  allowance  of  fifteen  hundred 
dollars  to  the  plaintiff  by  said  specific  appropriation  bill. 

In  addition  to  the  evidence  contained  in  tho  bill  of  excep- 
tions, a  certified  copy  of  a  message  of  the  Governor  is  by 
agreement  made  part  of  the  evidence  and  attached  to  the 
record.  By  this  message,  the  Governor  communicated  to 
the  House^that  forty-two  members  thereof  (naming  them) 
presented  and  delivered  to^  him  their  resignations  as  such 
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members,  on  the  13th  of  May,  1869;  and  it  is  agreed  that 
this  message  was  transmitted  by  the  Governor,  through  the 
Speaker,  to  the  House,  on  the  14th  of  May,  1869,  after  the 
House  had  concurred  in  the  amendments  of  the  Senate  to 
the  specific  appropriation  bill. 

Prefixed  to  the  enrolled  act  filed  in  the  ofiice  of  the  Sec- 
retary of  State, is  the  following  statement: — 

*' House  bill  No.  811,  hereto  attached,  entitled,  *An  act 
making  specific  appropriations  for  the  year  one  thousand 
eight  hundred  and  sixty-nine,  and  eighteen  hundred  and 
seventy,'  having  been  presented  to  me  on  the  15th  day  of 
May,  1869,  and  the  final  adjournment  of  the  General 
Assembly  having  taken  place  on  the  17th  day  of  May,  1869, 
and  said  act  not  having  been  approved  and  signed  by  me, 
and  not  having  been  filed  in  the  oflace  of  the  Secretary  of 
Stiite  with  my  objections  thereto  within  five  days  after  said 
adjournment,  said  act  therefore  took  effect,  under  the  con- 
stitution, without  executive  approval,  on  the  22d  day  of 
May,  1869;  and  in  now  filing  it  in  the  oflice  of  the  Secre- 
tary of  State,  I  deem  it  my  duty  to  accompany  it  with  a 
statement  of  facta  as  to  the  manner  of  its  passage.  The  bill 
having  regularly  passed  the  House,  was  reported  to  the 
Senate,  and  was  amended  in  many  material  particulars  by 
the  Senate,  by  the  addition  of  many  new  sections  making 
additional  appropriations.  Thus  amended,  the  bill  was 
returned  to  the  House,  and  before  the  amendments  so  made 
by  the  Senate  were  considered  by  the  House,  forty-two 
members  of  the  House  resigned  their  ofiSlees  as  members  of 
the  House  of  Representatives,  by  presenting  and  delivering 
to  the  Governor  their  resignations  in  writing.  Tliese  resig- 
nations were  made  on  the  18th  day  of  May,  1869,  and  af- 
terwards, on  the  14th  day  of  May,  1869,  the  House  of  Rep- 
resentatives concurred  in  the  said  amendments  of  the  Sen- 
ate to  said  bill ;  and  on  the  same  day,  but  not  until  after  this 
concurrence  had  taken  place,  the  Governor  officially  com- 
municated to  the  House  of  Representatives  information  of 
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the  fact  that  the  said  forty-two  Representatives  had,  on  the 
said  13th  day  of  May,  1869,  so  resigned. 

(Signed)  "  Conead  Baker,  Governor. 

"ExECUTiVB  Chamber,  Indianapolis,  May  22d,  1869." 

After  the  signatures  of  the  presiding  oflScers  of  the  legis- 
lature upon  the  enrolled  act  is  the  following  endorsement: 

"This  bill  was  presented  to  me  on  the  15th  day  of  May, 
1869,  and  the  final  adjournment  of  the  General  Assembly 
took  place  on  the  17th  day  of  the  same  month;  and  the  bill 
not  having  been  acted  upon  within  five  days  thereafter,  took 
eflfect,  without  executive  approval,  on  the  22d  day  of  May, 
1869.  (Signed)  Conrad  Baker.'' 

Frazer,  J. — The  following  questions  only,  arc  necessary 
to  be  considered  in  order  to  reach  a  decision  of  this  cause, 
viz:  1.  Must  the  courts  of  this  State  take  judicial  know- 
edge  of  what  is  and  what  is  not  the  public  statutory  law  of 
the  State?  2.  When  a  statute  is  authenticated  by  the  signa- 
tures of  the  presiding  officers  of  the  two  houses,  will  the 
courts  search  further,  to  ascertain  whether  such  facts  existed 
OS  gave  constitutional  warrant  to  those  officers  to  thus 
authenticate  the  act  as  having  received  legislative  sanction 
in  such  manner  as  to  give  it  the  force  of  law? 

1.  There  are  some  cases  in  our  reports  in  which  it  has 
been  conceded  that  an  issue  may  be  made  upon  the  record 
by  pleading,  upon  the  determination  of  which,  upon  evi- 
dence adduced,  the  courts  are  to  be  governed  in  deciding 
what  is  a  statute  of  the  State;  but  a  very  full  consideration 
of  the  question  on  the  present  occasion,  aided  by  able  coun- 
sel, has  resulted  in  the  clearest  conviction  that  the  doctrine 
has  no  support  whatever  in  sound  principle.  Can  it  be  tol- 
erat42d  that  a  court  must  be  informed  what  the  law  is  .by 
the  verdict  of  a  jury,  as  would  be  in  criminal  cases?  that  in 
one  case  it  shall  be  compelled,  by  the  finding  of  an  issue,  to 
determine  that  the  legislature  has  enacted  thus  and  so, 
and  in  the  very  next  case  to  be  tried,  where  the  same  issue 
is  not  made  by  the  pleadings,  or  the  same  evidence  has  not 
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been  produced,  or  another  jury  has  found  differently,  the 
very  same  court  must  determine  that  there  is  no  such  stat- 
ute? It  is  a  maxim  old  as  the  common  law,  and  a  rule  of 
necessity,  that  the  court  takes  judicial  notice  of  public  law; 
it  is  presumed  to  know  what  it  is,  and  it  is  its  duty  to  know 
it.  Even  the  private  citizen  must  know  it  at  his  peril;  and 
his  responsibilities  and  duties  are  based  upon  the  conclusive 
presumption  that  he  has  this  knowledge.  Must  the  court 
employ  the  machinery  of  a  trial  to  give  information  to  the 
judge,  which,  as  a  citizen,  he  must,  at  the  risk,  possibly,  of 
his  liberty  or  life,  have  possessed  before  he  was  called  to  the 
bench  ?  *  It  is  a  most  mischievous  departure  from  plain  and 
wise  maxims  derived  from  that  system  of  laws  which  forms 
the  basis  of,  and  constitutes  largely  the  body  of, ours;  and, 
while  it  would  have  disturbed  the  harmony  and  order  of 
judicial  administration  in  England,  it  would  in  this  State, 
in  view  of  the  provisions  of  our  constitution,  which  con- 
tains specific  directions  for  the  mode  of  authenticating  stat- 
utes by  high  legislative  officers,  acting  under  solemn  oath, 
and  requires  a  journal  of  legislative  proceedings  to  be  kept 
and  published,  be  entirely  destitute  of  any  conceivable 
utility.  The  enrolled  acts,  with  their  authentication,  are 
deposited  in  a  public  office,  and  are  there  accessible  to 
everybody.  The  journals  are  public  documents,  at  least,  if 
not  records ;  and  are  also  within  reach  of  all.  Whatever, 
affecting  the  question  of  a  quorum,  such  as  the  resignation 
of  membei*s,  may  have  been  lodged  with  the  Governor,  may 
also  bo  inspected.  In  short,  every  fact  upon  which,  in  any 
view,  depends  the  question  whether  a  document  purporting 
to  be  a  statute  has,  by  legislative  action,  been  invested  with 
the  force  of  law,  is,  in  its  nature,  a  public  fact  which  may  be 
easily  ascertained;  it  is  a  fact  of  public  current  history,  and 
there  is  therefore  no  necessity  for  bringing  it  to  judicial 
knowledge  by  the  finding  of  an  issue.  It  may  be  true  that, 
ordinarily,  the  couits  would  not,  unless  the  matter  was 
questioned,  make  any  investigations  beyond  the  statute- 
>    book   itself;  but  this  at*gument  is  not  forcible;  for  the 
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industry  and  research  of  counsel  can  as  well  put  the  court 
upon  inquiry  by  an  argument  and  a  reference  to  the 
sources  of  information,  as  by  pleading  upon  the  record.  To 
us  it  seems  an  astonishing  fact  in  the  history  of  jurispru- 
dence, that  there  should,  in  this  country  especially,  have 
ever  existed  a  conflict  of  decisions  upon  the  subject,  or  that 
it  should  have  been  seriously  presented  as  a  question  for 
judicial  determination. 

In  Skinner  v.  Deming^  2  Ind.  558,  this  question  was  vir- 
tually  decided  the  other  way,  on  the  authority  of  Ptirdy  v. 
The  PeopUy  4  Hill  (N.  Y.),  884.  In  Coleman  v.  Dobbins,  8 
Ind.  156,  there  is  a  dictum  to  the  same  effect,  though  it  is 
expressly  declared  that  the  point  is  not  decided  definitely. 
The  judgment,  however,  implies  such  a  decision,  and  can- 
not be  supported  otherwise  than  by  this  implication.  These 
cases,  and  some  others  in  our  reports  which  concede  the 
same  point,  have  embarrassed  us;  but  we  cannot  concur  in 
them. 

It  is  believed  that  this  anomalous  and  essentially  mis- 
chievous doctrine  had  its.  origin  in  Kew  York.  After  the 
subject  had  there  become  enveloped  in  uncertainty  by  a 
multitude  of  curious  opinions  delivered  in  Purdy  v.  Thk 
People,  supra — ^a  case  from  the  report  of  which  it  is  al- 
most impossible  to  tell  what  was  held  by  the  majority  to 
be  law  upon  any  subject,  but  in  which  the  actual  judgment 
of  reversal  in  favor  of  the  plaintiff  in  error  (who  disputed 
the  validity  of  the  passage  of  an  act,  and  yet  did  not  raise 
the  question  by  pleading)  precludes  the  possibility  of  such 
a  ruling — the  Court  of  Appeals  finally,  in  The  People  v.  The 
SupervisorSy  ^c,  4  Seld.  817,  without  giving  any  reason  or 
citing  any  authority  to  sustain  it,  did  distinctly  lay  down 
the  doctrine,  in  a  case  where  it  was  entirely  unnecessary  to 
have  considered  the  question  at  all.  The  opinion  in  Cole-^ 
man  v.  Dcbbins  cites  Speer  v.  Hank  Boad  Co.  22  Penn.  St 
(10  Harris)  876.  That  case  is  not  to  the  effect  supposed. 
MiUUr  V.  The  Stale,  8  Ohio  St.  475,  decides  nothing  what* 
ever  upon  the  subject.    It  is  probable,  however,  that  this 
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New  York  doctrine  (now  exploded  in  that  State)  bas 
passed  into  other  States,  and  been  adopted  without  much 
examination.  ludoedy  whenever  it  is  admitted  that  there  is 
no  certain  and  conclusive  method  by  which  tho  legislature 
is  to  make  known  its  action,  and  the  question,  what  is  the 
statute  law?  is  held  to  require  search  in  all  quarters  for  facts 
to  answer  it,  it  becomes  quite  plausible  to  say  that  these 
facts  should  be  ascertained  by 'an  issue.  When  we  come  to 
consider  the  second  question  which  we  have  proposed  to 
ourselves,  it  will  be  seen  that  our  view  of  it  does  not,  how- 
ever, involve  us  in  that  entanglement. 

2.  Immemorial  usage,  having  the  force  of  law,  and  there- 
fore incumbent  as  a  duty  upon  the  presiding  ofBcer  of  a 
legislative  body,  requires  that  he  should  not  proceed  with 
business  in  the  absence  of  a  quorum.  In  case  of  doubt,he 
may  count  the  members  present,  and  thus  ascertain  the  fact 
A  call  of  the  house  may  be  had  in  order  to  determine  it 
The  very  fact  that  the  body  proceeds  with  legislative  busi- 
ness must  therefore  be,  to  all  the  world,  very  strong  evi- 
dence of  the  presence  of  a  quorum ;  for,  if  a  quorum  were 
not  present,  then  a  duty  imposed  by  parliamentary  law 
upon  the  presiding  officer  has  not  been  performed;  and  it  is 
not  becoming  that  one  co-ordinate  department  of  the  gov- 
ernment should  thus  condemn  another.  But  this  is  not  alL 
Of  necessity,  the  body  must,  in  the  first  instance,  judge  for 
itself  as  to  the  presence  of  a  quorum.  Ko  other  tribunal 
can  so  well  ascertain  the  fact  as  itself;  and  it  would  seem 
scarcely  fit,  therefore,  that  the  courts  should  be  at  liberty 
to  enter  into  that  investigation.  It  may  be  possible  that 
the  question  of  the  presence  of  a  quorum  is  a  legislative  and 
not  a  judicial  question,  and  that  the  courts,  in  a  case  like 
this,  cannot  inquire  into  it  without  passing  beyond  their 
jurisdiction  as  limited  by  the  constitution,  and  thereby  in- 
vading the  field  which  belongs  exclusively  to  the  legislature. 
The  form  of  our  State  government  was  intended  to  make 
these  two  departments  co-equal  but  separate  and  independ- 
ent of  each  other,  each  having  distinct  functions  to  perform, 
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and  wholly  beyond  the  control  of  the  other.  But  these  re- 
marks are  not  intended  as  a  decision  of  the  point  suggested, 
nor  as  an  intimation  of  what  would  be  its  determination  in 
a  case  where  a  solution  of  it  might  be  necessary.  The 
doubt  is  expressed  as  to  our  power  to  enter  upon  the  ques- 
tion, because  it  should,  unless  the  matter  is  othenviso  clear, 
have  some  little  weight  in  the  consideration  of  the  inquiry 
whether  we  can  look  behind  the  official  authentication  made 
by  the  proper  officers  of  the  two  houses.  Courts  should  be 
very  careful  not  to  invade  the  authority  of  the  legislature. 
Nor  should  anxiety  to  maintain  the  constitution,  laudable  as 
that  must  ever  be  esteemed,  lessen  their  caution  in  that 
particular ;  for  if  they  overstep  the  authority  which  belongs 
to  them,  and  assume  that  which  pertains  to  the  legislature, 
they  violate  the  very  constitution  which  they  thereby  seek 
to  preserve  and  maintain.  No  person  charged  with  official 
duties  under  the  judicial  department  shall  exercise  any  of 
the  functions  of  the  legislative  department.    Art.  8,  sec.  1. 

The  question  in  hand  may  now  be  approached  more  close- 
ly, and,  indeed,  its  importance  only,  and  not  at  all  any  diffi- 
culties attending  it,  will  justify  the  foregoing  preliminary 
observations. 

The  constitution  provides  that  a  majority  of  all  the  mem- 
bers elected  to  each  house  shall  be  necessary  to  pass  every 
bill,  and  that  all  bills  "so  passed  shall  be  signed  by  the  pre- 
siding officers  of  the  respective  houses."  Art.  4.  sec.  25. 
The  vote  on  the  f)assago  of  a  bill  cannot,  of  course,  be  law- 
fully taken  in  the  absence  of  a  quorum.  What,  then,  was 
the  purpose  in  requiring  this  attestation  by  the  presiding 
officers?  Was  it  intended  as  an  idle  form?  It  is  not  fair 
so  to  assume.  Wliat  possible  object,  then,  was  sought  to 
be  accomplished  by  it,  unless  it  was  to  furnish  evidence  that 
the  paper  thus  attested  had  been  by  the  proper  processes  of 
each  house  clothed  with  the  force  of  law— evidence  upon 
the  enrolled  act  itself  which  should  be  taken  as  authenti- 
cation and  prove  itself  upon  inspection?  The  act,  the  va- 
lidity of  which  is  here  controverted,  is  thus  attested  by 
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sworn  public  officere,  in  the  form  required  by  the  constita* 
tion.  It  ia  important^  certainly,  that  the  question,  whether 
the  enactment  of  a  statute  is  valid,  shall  be  made  capable 
of  ready  and  correct  solution,  and  that  the  evidence  there- 
of shall  be  preserved,  and  that  it  shall  not  depend  upon 
doubtful  or  conflicting  evidence.  When  all  are  bound  to 
know  the  law,  they  should  have  the  means  of  knowledge, 
and  not  merely  reasons  for  conjecture,  uncertainty,  and 
doubt.  It  has  been  conceded  in  the  argument  for  the  ap- 
pellant that  the  attestation  in  this  case  is  probably  prima 
facie  sufficient  to  show  a  statute  regularly  luid  properly  en- 
acted, but  contended  that  this  only  is  the  force  of  the  au- 
thentication required  by  the  constitution.      The  houses 

^  must  keep  journals  of  their  proceedings,  which,  however, 
are  not,  like  *the  enrollment^  required  *to  be  either  attested 
or  preserved  (1  G.  &  H.  563);  and  it  is  argued  that  there  is 
an  appeal  to  these,  from  the  official  attestation  of  the  pre- 
siding officers,  and  to  the  archives  in  the  executive  depart- 

i/  ment.    Would  the  journals  be  as  satisfactory  tOLthe  mind  ? 
Such  journals,  it  is  notorious,  are,  and  must  be,  made  in 
haste,  in  the  confusion  of  business,  and  are  often  inaccurate. 
Their  reading  is  frequently  omitted  from  day  to  day,  so  that 
those  errors  go  without  correction.    They  do  not  show  the 
nature  of  the  bill  as  introduced,  but  merely  the  amendments 
which  have  been  proposed  to  it.    They  are  not  required  to 
contain  anything  by  which  it  could  be  even  identified  and 
its  passage  traced.    They  are  not  required  to  show  whether 
or  not  a  quorum  is  present.     Journals  such  as  these  had 
been  kept  by  the  legislature  of  this  State  from  the  begin- 
ning.   The  convention  which  framed  the  present  constitu* 
tion  must  be  supposed  to  have  had  knowledge  of  these 
things.    Can  the  opinion  be  entertained  that  they  meant 
that  the  journals,  necessarily  imperfect  and  incomplete  me- 
morials, should,  as  evidence,  override  the  solemn  attestation 
of  the  passage  of  a  bill,  which  they  were  so  careful  ^o  re- 
quire,  by  the  presiding  officers?     Or  can  it  be  supposed 
tiiat  they  meant  that  two  records  should  be  looked  to  as 
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concurrent  proofs  of  the  same  fact,  and  yet  made  no  pro- 
vision for  guidance  when  these  should  happen  to  be  in  con- 
flict? By  what  reason  or  analogy  can  we  sustain  ourselves 
in  holding  that  the  journal  should  override  the  signatures 
upon  the  enrolled  act?  Surely  not  because  it  is,  in  the  na- 
ture of  things,  more  likely  to  speak  the  whole  truth  upon 
the  question  in  hand.  Surely  not  because  it  is  a  rule  that 
the  truth  of  any  other  record  in  the  world,  attested  as  the 
law  requires  to  make  it  proof,  may  be  successfully  combat- 
ted  by  something  else,  not  made  by  law  superior  to  the  at- 
testation of  the  proper  officer. 

This  exact  question  has  received  the  consideration  of  oth- 
er American  courts,  who  have  thoughtfully  and  with  careful 
steps  reached  the  conclusion, that  the  authentication  of  the 
presiding  officers  of  the  le^slature  is  conclusive  evidence 
of  the  proper  enactment  of  a  law,  and  that  they  cannot 
look  elsewhere  to  falsify  it.  Siate  ex.  rd.  &c.  v.  Toungy^  & 
Am,  Law  Reg.  (n.  s.),  679;  Pacijie  B.  B.  Co.  v.  The  Gov- 
emoTy  23  Mo.  858;  Duncombe  v.  PrindUy  12  Iowa,  I;  JEld 
V.  Gorharrty  20  Conn,  8;  Fouke  v.  Flemingy  13  Md*  892; 
People  V.  Supervisors  of  ChenangOy  4  Seld.  817;  People  v. 
DediUy  88  N.  Y.  269. 

Some  other  New  York  cases  have  been  cited  in  the  argu- 
ment, as  in  conflict  with  the  view  which  we  have  already 
expressed.  We  do  not  so  deem  them,  but  if  they  were  so 
intended,  the  recent  one  of  The  People  v.  DevliUy  supra j 
shows  that  that  doctrine  is  no  longer  maintained  in  that 
State. 

It  is  believed  that  the  English  cases  are,  without  excep- 
tion, to  the  same  efiect — that  the  roll,  called  here  the  en- 
rolled act,  imports  absolute  verily,  and  therefore  cannot  be 
questioned.  It  is  argued,  however,  that  the  English  cases 
are  not  applicable  here,  for  the  reason  that  parliament  did 
not  keep,  nor  was  it  required  to  keep  a  journal  of  legislative 
proceedings.  This  argument  is  plausible,  but  it  is,  never- 
theless, unsound.  It  assumes  that  the  journal  is  in  its  na* 
tare  equal  or  superior,  as  an  instrament  of  evidence,  to  the 
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authenticated  enrollment.  But  we  have  seen  that  in  its  na^ 
tare  it  is  not  so,  and  that  it  is  not  admissible  to  infer  there- 
from that  it  was  intended  as  sufficient  to  overthrow  the  lat- 
ter. If  we  are  correct  in  this,  then  the  English  cases  upon 
the  subject  are  entitled  to  great  consideration. 

But  it  is  argued,  that  if  the  authenticated  roll  is  concln- 
sive  upon  the  courts,  then  less  than  a  quorum  of  each  house 
niay»  by  the  aid  of  corrupt  presiding  officers,  impose  laws 
upon  the  State  in  defiance  of  the  inhibition  of  the  constitu* 
tion.  It  must  be  admitted  that  the  consequence  stated 
would  be  possible.  Public  authority  and  political  power 
must,  of  necessity,  be  confided  to  officers,  who,  being  human, 
may  violate  the  trusts  reposed  in  them.  This  perhaps  can- 
not be  avoided  absolutely.  Bat  it  applies  also  to  all  human 
agencies.  It  is  not  fit  that  the  judiciary  should  claim  for 
itself  a  purity  beyond  others;  nor  has  it  been  able  at  all 
times  with'  truth  to  say  that  its  high  places  have  not  been 
disgraced.  The  framers  of  our  government  have  not  con- 
stituted it  with  faculties  to  supervise  co-ordinate  depart- 
ments and  correct  or  prevent  abuses  of  their  authority.  It 
cannot  authenticate  a  statute;  that  power  does  not  belong 
to  it;  nor  can  it  keep  the  legislative  journal.  It  ascertains 
the  statute  law  by  looking  at  its  authentication,  and  then  its 
function  is  merely  to  expound  and  administer  it.  It  can- 
not, wo  think,  look  beyond  tliat  authentication,  because  of 
the  constitution  itself.  If  it  may,  then  for  the  same  reason 
it  may  go  beyond  the  journal,  when  that  is  impeached;  and 
so  the  validity  of  legislation  may  be  made  to  depend  upon 
the  memory  of  witnesses,  and  no  man  can,  in  fact,  know  the 
law,  which  he  is  bound  to  obey.  Such  consequences  would 
be  a  large  price  to  pay  for  immunity  from  the  possible  abuse 
of  authority  by  the  high  officers  who  are,  as  we  think, 
charged  with  the  duty  of  certifying  to  the  public  the  fact 
that  a  statute  has  been  ^enacted  b\^  competent  houses.  Hu- 
man governments  must  repose  confidence  in  officers.  It 
may  be  abused,  and  there  may  be  no  remedy. 

Kor  is  there  any  great  force  in  the  argument  which  seems 
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to  be  regarded  as  of  weight  by  some  American  courts,  that 
some  important  provisions  of  the  constitution  would  be  a 
dead  letter  if  inquiry  may  not  be  made  by  the  courts  beyond 
the  rolls.  This  argument  overlooks  the  fact  that  legislators 
are  sworn  to  support  the  constitution,  or  else  it  assumes 
that  tKey  will  willfully  violate  that  oath.  It  is  neither  mod- 
est nor  just  for  judges  thus  to  impeach  the  integrity  of 
another  department  of  government,  and  to  claim  that  the 
judiciary  only  will  be  faithful  to  its  obligations. 

It  is  finally  suggested,  in  argument,  that  the  endorsement 
upon  the  roll  by  the  Governor  and  the  statement  by  him 
attached  thereto  constitute  a  veto  of  the  bill.  This  idea  is 
wholly  inadmissible,  and,  indeed,  is  expressly  contradicted 
by  those  instruments.  Certain  facts  are  stated,  but  they  are 
not  made  the  basis  of  objection  to  the  bill  becoming  a  law. 
Both  instruments  must  be  looked  to,  to  ascertain  the  inten- 
tion of  the  executive. 

Having  reached  the  conclusion  that  the  courts  must,  for 
themselves,  ascertain  what  is  the  public  law  of  the  State,  it 
follows  that  there  was  much  unnecessary  pleading  in  the 
case,  and  that  the  questions  made  by  the  deraurrera  were 
wholly  immaterial,  except  simply  the  question,  was  the 
complaint  sufficient?  and,  having  determined  that  the  courts 
cannot  look  beyond  the  enrolled  act  and  its  authentication, 
it  results  that  the  complaint  was  good  in  law,  and  that  there 
is  no  available  error  in  the  record. 

The  case  being  thus  disposed  of  without  reaching  the 
question — much  and  ably  discussed  in  the  argument — what 
constitutes  a  quorum  under  our  State  constitution  ?  there  is 
no  necessity,  nor  indeed  propriety,  in  any  consideration  of 
that  subject  by  this  court  upon  the  present  occasion. 

The  judgment  is  affirmed,  with  costs. 

J,  W.  Gordon^  W.  Morrow^  and  N.  Tnisler,  for  appellant. 

T.  M.  Browne^  S.  E.  Perkins^  J.  S.  Harveyy  N.  Van  HorUy 
J.  E,  McDonald^  A.  i.  Roache^  and  E.  M.  McDonald^  for 
appellee. 
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return  be  niado  no  legal  default 
can  be  taken,  but  the  sheriff  re- 
turns the  writ  as  served  on  &[on- 
day,  the  defendant  cannot  impeach 
the  false  return  for  the  purpose  of 
avoiding  an  appearance  to  the  ac- 
tion.   Smith  v.  Not 117 

APPLICATION  OP  PAYMENT. 

See  Payment,  2. 

ARBITRATION. 

See  Contract,  13. 

ARRAIGNMENT. 

Waiver  of.  See  Crihinal  Law,  14. 

ARREST  OF  JUDGMENT. 

See  Practice,  39,  41. 

ASSESSMENT    FOR     LOCAL    IM- 
PROVEMENT. 

See  Drainiko  Association;  Gravel 
Road,  4,  0;  City,  D. 

1.  ConetituUonal  Law, — ^The  Consti- 
tution of  our  State  recognizes  a  dis- 
tinction between  taxation  for  gen- 
eral purposes  and  assessments  for 
improvements  resulting  in  special 
benefit  to  property.  Law  et  al.  v.  The 
Madison^  ^c,  Turnpike  Co 77 

2.  Limit  of  Power  of  Aesessment. — 
The  only  limit  upon  the  legislative 
exercise  of  this  power  of  assessment 
in  any  given  case  is,  that  the  subject 
matter  for  which  the  assessment  is 
made  shall  result  in  local  benefit  to 
property  within  •  some  special  dis- 
trict, OS  distinguished  from  a  more 


general  good  accruing  to  the  people 
as  citizens,  and  that  the  assessment 
shall  be  uniform  and  equal  upon  all 
property  receiving  special  bene- 
fit  /6idL 

3.  Strcets.-^llighwaye, —  Streets  and 
highways  are  both  equally  proper 
subjects  for  the  application  of  the 
principle  of  assessment Jlrid. 

4.  Gravel  Road  Law. — The  proviso 
ions  of  the  act  of  March  11th,  1867 
(Acts  1867,  p.  167),  authorizing  the 
assessment,  to  the  extent  of  the  ben- 
efits received,  of  all  lands  within 
one  and  one-half  miles  on  either 
side,  or  within  the  like  distance  of 
the  terminus  of  any  plank,  macad- 
amized, or  gravel  road,  organized 
under  ^^an  act  authorizing  the  con- 
struction of  plank,  macadamized, 
and  gravel  roads,"  approved  May 
12th,  1852,  arc  not  in  conflict  with 
section  1  of  article  10  of  our  consti- 
tution, or  with  that  part  of  section 
22,  article  4,  which  prohibits  the 
GencRil  Assembly  from  passing 
local  or  special  laws  for  the  assess- 
ment and  collection  of  taxes  for 
state,  county,  township,  or  road 
purposes Ihid. 

5.  T'o//.— That  a  toll  is  exacted  to 
maintain  the  expenses  of  the  high- 
way and  make  it  a  free  public  r^od 
in  time,  does  not  render  the  law  in- 
valid   Ihid. 

C.  Draining  Atsoeiation. — A  drain- 
ing association  under  the  laws  of 
this  State  can  have  no  corporate  ex- 
istence or  power  to  make  a  valid  as- 
sessment upon  the  lands  affected  by 
the  drain,  until  its  articles  of  asso- 
ciation have  been  recorded.  The 
New  Eel  River  Draining  As9*n  ▼. 
Carriger. 213 

ASSESSMENT  OF  DAMAGES. 

See  Railroad,  2,  3,  4. 

ASSIGNMENT  OP  ERRORS. 

See  New  Trial,  5,  8;  Practice,  41, 
57,  53. 

ATTACHMENT. 

Bond/or  Release  of  Property. —  Waiver. 
Where  property  attached  has  been 
released  from  the  custody  of  the 
officer,  upon  a  bond  executed  to 
him  for  that  purpose,  and,  after- 
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wards,  on  execution  in  favor  of  a 
stranger  to  the  attachment  proceed- 
ing, issued  after  the  levy  of  the 
attachment,  is  leyied  upon  the  at- 
tached property  by  the  consent  and 
direction  of  the  attachment  plain- 
tiff, and  such  property  is  sold  there- 
on by  the  officer,  there  can  be  no 
recovery  on  the  bond. — Jager  v. 
StmLting ..341 

AUTHENTICATION. 

Set  Lands,  2. 
Cfficial   authentication    qf  statute.  See 

8TATUTB,  2. 

BAIL. 

Murder,    See  CaiuiNAL  Law,  6,  6,  7, 
8,  13. 

BASTARDY. 


1.  CSm^.— Where  the  relatriz  in  a 
prosecution  for  bastardy  dismisses 
the  suit  by  entering  of  record  an 
admission  that  provision  for  the 
maintenance  of  the  child  has  been 
made  to  her  satisfaction,  it  is  error 
to  adjudge  costs  against  the  defend- 
ant. Dodd  Y.  The  State,  ex  rel, 
Ryan 76 

2.  Bastard. — Bond  for  Maintenance 
of, — An  obligation  for  the  mainte- 
nance of  a  bastard,  executed  to  the 
putative  father,  accrues  exclusively 
to  the  benefit  of  the  child,  who  may 
maintain  a  suit  thereon  in  equity. 
MurlcU\,  WiUorieExW 240 

3.  LiabiliUi  of  Father. — ^The  only  le- 
gal liability  of  the  father  for  the 
uir.intenance  of  bis  illegitimate  child 
\i  for  such  judgment  as  may  be  ren- 
dered against  him  in  a  prosecution 
for  bastardy  under  the  statutc.../&i(/. 

4.  Compromite, — Infancy  of  Mother. 
Answer,  in  a  suit  upon  a  promissory 
note  against  the  maker,  that  the 
consideration  of  the  note  was  the 
compromise  of  a  bastardy  case,  and 
that  the  mother,  the  payee,  was  an 
infant. 

JJeH  that  the  maker  could  not  avail 
himself  of  the  minority  of  the  payee, 
and  there  was  no  error  in  striking 
the  allegation  thereof  from  tbe 
answer. 

ffeldf  also,  that  if  the  compromise  was 
not  consummated  by  the  proceed- 
ings in  court  necessary  to  make  it 


obligatory,  that  fact  should  have 
been  alleged  in  the  answer.  Oar- 
ncr  V.   Cook  et  al 331 

BILL  OF  EXCEPTIONS. 

&tf  Criminal  Law,  12;  Practicb,  23, 
53;  Spcoial  Finding,  1. 

1.  Time. —  WcUver. — A  memorandum 
attached  to  a  bill  of  exceptions,  and 
signed  by  the  adverse  party,  ac- 
knowledging that  the  bill  is  correct, 
and  agreeing  that  it  may  be  signed 
by  the  judge  as  of  date  of  filing,  is 
not  a  waiver  of  the  question  of  time. 
It  will  be  presumed  to  have  been  so 
signed,  but  where  that  date  is  after 
the  time  limited  by  the  court,  the 
bill  is  not  properly  in  the  record. 
Earl^  Ouard.^  v.  Dreeeer^  Ouard..ll 

2.  Matter  Stricken  from  Pleadiny,-~^ 
Matter  ordered  by  the  court  to  be 
stricken  from  a  pleading  does  not 
belong  to  the  record,  and  cannot  be 
made  a  part  thereof  by  the  clerk, 
but  should  be  set  out  in  full  in  a  bill 
of  exceptions.  Fieher  v.  iEWn^.130 

3.  R^ecUon  of  Evidence. — Where  the 
court  below  reftises  to  permit  a 
question  to  be  answered  by  a  wit- 
ness, the  bill  of  exceptions  must 
show  the  particular  facts  expected 
to  be  elicited,  so  that  the  Supremo 
Court  may  judge  of  their  material- 
ity; otherwise  the  error  is  not 
available.    Lewie  et  al,  v.  i^toM..267 

BOARD  OF  COUNTY  COMMISSION- 
ERS. 


See  HiOHWAT,  2,  3. 

Reli^  qf  eoldicre^  famiiies.  See  Sol- 
diers, 1,  2. 

Location  of  kiyhways;  appeal.  See 
Bond,  3. 

Appeal  from.  See  Qbavbl  Road,  7; 
Liquor  Law,  4,  5. 

1.  Poor. — Phyeieiant  for. — The  au- 
thority of  the  board  of  county  com- 
missioners under  sec.  8,  1  G.  &  H. 
64,  to  contract  with  physicians  to 
attend  upon  the  poor  generally  in 
the  county  includes  the  power  to 
make  the  contract  with  one  only,  if 
the  board,  in  the  exercise  of  a  rea- 
sonable discretion,  shall  deem  this 
sufficient.  Board  of  Comm're  qf 
Bartholomew  Co.  ▼.  Boynton  etal.2^ 

2.  iS!»it«.—>If  sufficient  provision  has 
been  made  by  the  board  of  commis- 
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sionen,  a  township  trustee  has  no  au- 
thority to  employ  medical  or  surgi- 
cal serrices  for  paupers  within  his 
toTfnship Ihid, 

BOND. 

1.  Official. — Surety. — ^A.  surety  upon 
an  official  bond,  as  well  as  his  prin- 
cipal, is  a  debtor,  within  tho  mean- 
ing of  tho  statute  which  provides 
that  "judgments  on  bonds  payable 
to  the  State  of  Indiana,  shall  bind 
the  real  estate  of  the  debtor  from 
the  commencement  of  the  action." 
(2  G.  &  H.  233,  sec  414.)  Shane  t. 
I^ancie 92 

2.  Payable  to  State, — Relator, —  No 
relator  is  necessary  in  an  action  by 
the  State  on  a  bond  payable  to  her, 
when  the  obligation  is  to  the  State, 
and  no  Indiyidual  has  an  Interest 
therein  otiier  than  that  common  to 
all Ihid. 

3.  Location  qf  Highwaye, — Appeal 
Bond, — A  bond  signed  by  the  appel- 
lants only,  is  not  a  bond  with  surety 
as  required  by  the  statute  allowing 
an  appeal  from  the  decision  of  the 
Board  of  County  Commissioners,  in 
a  proceeding  for  the  location  of  a 
highway  (1  G.  &  H.  364,  sec.  26); 
nor  can  the  defect  be  cured  by  filing 
a  proper  bond  in  the  appellate  court. 
Mc  Vey  etal.  v.  Heavenridge  el  a2.100 

4.  Liquor  Law. — Disorderly  IToute. 
An  action  may  be  maintained  by 
the  State  on  a  bond  executed  under 
the  requirements  of  the  act  to  reg- 
ulate the  sale  of  spirituous  liquors, 
approved  March  5th,  1859,  for  the 
breach  of  keeping  a  disorderly 
house.  McQrimee  et  al,  t.  The 
State 140 

5.  Repuynant  Condition. — Effect  will 
be  given  to  the  intention  of  the  par- 
ties to  a  bond,  as  indicated  by  the 
whole  instrument,  notwithstanding 
repugnant  words  in  the  condition. 
Marlettr.  WiUorie  Ei^r 240 

6.  Bastard, — Bond  for  Maintenance 
of, — An  obligation  for  the  mainte- 
nance of  a  bastard,  executed  to  the 
putative  father,  accrues  exclusively 
to  the  benefit  of  the  child,  who  may 
maintain  a  suit  thereon  in  equi- 
ty  Ibid, 

7.  Attachment, — Bond  for  Releaee  of 
Property. —  Waiver, — Where  prop- 
erty attached  has  been  released  from 
the  custody  of  the  officer,  upon  a  I 


bond  executed  ta  him  for  that  pur- 
pose, and,  afterwards,  an  execution 
in  favor  of  a  stranger  to  the  attach- 
ment proceeding,  issued  after  the 
levy  of  the  attachment,  is  levied  up- 
on the  attached  property  by  the 
consent  and  direction  of  the  attach- 
ment plaintiff,  and  such  property  is 
sold  thereon  by  the  officer,  there  can 
be  no  recovery  on  the  bond.  Jceger 
V.  Stcelting ^ 341 

BURDEN  OP  PROOF. 

See  Railroad,  3. 

General  Denial, — An  answer  of  gen- 
eral denial  throws  upon  the  pUin- 
tiff  the  burden  of  proving  every 
material  allegation  of  his  complaint. 
The  Lqfayette  ^  IndianapoUe  H.  R. 
Co.  etal.  V.  Ehnan 83 

G. 

CASES     OVERRULED,     AFFIRM- 
ED, EXPLAINED,  kc. 

1.  Jualiee  <\f  the  Peace, — Recogni- 
zance,— Jurisdiction. — Gaehenheimer 
V.  The  State,  28  Ind.  91,  adhered  to. 
The  State  v.  Gaehenheimer 63 

2.  Promissory  Note, — Alteration  qf 
Indorsement, — Chimes  v.  Piersol^  25 
Ind.  246,  explained.  Piersol  v. 
Grimes ..129 

3.  Amendment  qf  Laws, — The  Green- 
castle  Southern  Turnpike  Co,  v.  The 
State,  ex  rel.  Malot,  28  Ind.  382,  af- 
firmed.   Leard  et  al.  v.  Leard  ...171 

4.  Limitation  qf  Actions. — Fraud, — 
Dicta  in  Matlock  v.  Todd,  25  Ind. 
1 28,not  in  harmony  with  Pilcher  etal, 
V.  infill 203 

5.  Same, — ^The  statute  greatly  chan- 
ges the  law  as  it  existed  when  Ray- 
mond V.  ^monson,  4  Blackf.  77,  was 
decided Ibid. 

6.  Deposition  qf  Party. — Abshire  v. 
Mather  et  al,,  27  Ind.  381,  aflirmed. 
Bourgette  et  al.  v.  Hubinger  et  aL  296. 

7.  Promissory  Note. — Joint  and  Sev- 
eral,— Gibbons  V.  Surber,  4  Blackf. 
155,  said  to  be  materialb^  modified 
by  the  code.  Maiden  v.  Webster,3l1 

8.  Amendment  and  Repeal  of  Laws. — 
Descents, —  Widow, — Leard  et  al.  v. 
Leard,  30  Ind.  171,  affirmed.  Neb- 
eker  et  aL  v.  Rhoadsetal 330 

9.  Parties. — Promissory  Note,-^The 
reason  for  the  ruling  in  Vandagrift 
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V.  Tatej  4  Blackf.174,  does  not  now 
exist.     OamerY.  Cookeial 331 

10.  New  Trial, — Motion  for, — Trutruc' 
Uona  to  Jury. — Tho  ruling  in  DatO' 
ton  y.  Coffman^  28  Ind.  220,  as  to 
motion  for  new  trial  for  error  in 
i^lving  instructions,  held  to  go  as 
far  e3  is  safe.  Adamson  y.  i?o««... 380 

11.  Waste. — The  rule  as  to  waste  laid 
down  in  Dawton  y.  Coffman^  28 
Ind.  220,  approved.  Wheeler  et  al. 
y.  Me-ehing-go'me^ia  ^ ....402 

12.  Cotta. — Counter-claim. — Tho  ru- 
ling upon  section  GO  of  the  code  in 
Norris  y.  Amoe,  15  Ind.  365,  ad- 
hered to.    Polley\,  Wood. 407 

13.  Joinder  of  Parties  Plaintiffs, -^Tate 
y.  The  O,  ^  M.  R,  R.  Co.,  10  Ind. 
174,  explained.  Goodnight  y.  Ooar 
etal , 418 

14.  Statute.— Judicial  Notice  of.— 
Skinner  v.  Deming,  2  Ind.  558,  and 
Coleman  y.  Dobbins,  8  Ind.  156, 
oyerruled.  Evans,  Auditor,  ^c,  y. 
Browne 514 

CEMETERY. 

See  City,  12,  13. 

CHAMPERTY. 

The  conyejance  of  land,  pending  a 
suit  to  set  aside  a  deed  therefor,  if 
made  to  one  not  haying  any  con- 
nection with  tho  action,  or  knowl- 
edge of  it,  is  not  yoid  for  cham- 
perty. Rowe  et  al.  y.  Beckett  et 
al 154 

CHARACTER. 

0/  Witness.    iS«d  Witness,  1. 

CHATTEL    MORTGAGE. 

See  MoBTGAGE,  1,  2. 

CIRCUIT  COURT. 

Jurisdiction.     See  Railboad,  12. 

CITY. 

See  Plbadzho,  12. 

Excavation  in  Sidewalk.  See  Kbgli- 
OBNCE,   1,  2. 

1.  Taxes. — Autliority  of  City  Treas- 
urer.— The  tax  duplicate  and  the 


warrant  attached  thereto,  proyided 
for  by  section  23  of  the  act  for  the 
incorporation  of  cities  (Acts  1867, 
p  41),  constitute  the  city  treasu- 
rer's authority  for  enforcing  the 
payment  of  taxes  by  seizure  and 
sale  of  property,  and,  taken  to- 
gether, confer  on  him  the  same 
power  to  seize  and  sell  personal 
property  as  is  conferred  by  an  exe- 
cution upon  a  sheriff;  but  the  du- 
plicate, unaccompanied  by  the  war- 
rant, is  not  sufficient.  Wise^  y. 
Eastham 133 

2.  Alteration  of  Assessment. —  The 
city  treasurer  has  power  to  assess 
persons  whom  the  assessor  has  failed 
to  list,  but  has  no  authority  to  alter 
upon  tho  tax  duplicate  an  assess- 
ment made  by  the  assessor,  or  to  add 
to  such  assessment  by  tho  assessor 
property  omitted  therein  belonging 
to  the  person  assessed Ibid. 

3.  Common  Council. — Precept. — Ap- 
peal. — No  question  inyolying  the 
power  of  the  common  council  of  a 
city  to  make  a  contract  for  street 
improyement  under  an  order  to 
that  effect  can  be  made  on  appeal 
from  a  precept.  Hellenkamp  y.  The 
City  qf  Lafayette 192 

4.  Samt, — If  there  has  been  an  order  of 
the  council,  and  a  contract  under  it, 
the  only  questions  to  be  determined 
on  such  appeal  are,  that  the  work  has 
been  done,  in  whole  or  in  part,  ac- 

.  cording  to  the  contract,  and  that 
the  estimate  has  been  properly  made 
thereon Ibid. 

5.  Modification  of  Contract. — Where 
the  common  council,  by  a  two- 
thirds  yoto,  without  petition  from 
the  owners  of  property  along  the 
line  of  a  street,  has  ordered  the 
improyement  of  such  street,  to  be 
of  specified  material  and  quality, 
and  has  approyed  a  contract  duly 
made  for  such  improyement,  it  may, 
before  commencement  of  the  work, 
acting  in  good  faith  for  what  it  be- 
lieyes  to  be  tho  best  interest  of  tho 
city,  with  the  consent 'of  the  con- 
tractor, modify  such  contract,  so  as 
to  reduce  the  quality  and  quantity 
of  material  to  be  used  and  the  price 
to  be  paid.  Such  modification  be- 
comes a  part  of  tho  contract,  and 
cannot  be  questioned  on  appeal 
from  a  precept Ibid. 

6.  Estoppel    in   Pais. — A    property 
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holder  cannot  quietly  permit  money 
to  be  expended  in  work  whicli  ben- 
efits bis  land,  under  a  contract  with 
a  city,  and  tlien  deny  the  power  of 
the  city  to  make  the  contrnct...J^'af. 

7.  Street  Improvement —  Contequen- 
tial  Injury  to  Private  Property. — 
An  incorporated  city  is  not  ordina- 
rily liable  for  consequential  inju- 
ries to  private  property  resulting 
from  the  grading  and  improTement 
of  its  streets,  if,  in  making  such  im- 
provements, reasonable  skill  and 
care  bo  used  to  avoid  the  injuries. 

*  The  skill  and  care  which  is  incum- 
bent relates  as  well  to  the  plan  as 
to  the  execution  of  the  work — in 
the  case  of  a  sewer,  to  its  capacity, 
as  well  as  to  the  mechanism  in  its 
construction.  City  of  Indianapolis 
V.  Ilujfcr 235 

8.  Damages. — Measure  <^. — In  an  ac- 
tion against  a  city  to  recover  dam- 
ages resulting  fVom  the  overflow  by 
water  several  limes  of  the  plain- 
tiff's lot  and  dwelling  thereon,  used 
by  him  as  a  residence  for  his  fam- 
ily, such  overflows  being  caused  by 
an  insufScicnt  and  carelessly -con- 
structed sewer  built  by  the  city,  the 
Jury  mado  up  the  amount  of  dam- 
ages by  ascertaining  the  losses  suf- 
fered by  the  plaintiff  by  reason  of 
injury  to  his  realty,  garden  crops, 
and  personal  property  such  as 
household  goods  and  family  supplies, 
and  adding  thereto  a  certain  sum 
on  account  of  the  decrease  in  the 
rental  value  of  the  premises  during 
the  period,  caused  by  the  backwater. 

HelA^  That  the  damages  were  excess- 
ive  Ibid. 

9.  Assessment. —  Injunction. — An  in- 
inj unction  will  not  be  granted  to 
restrain  the  collection  of  an  entire 
assessment  against  a  lot  in  a  city 
for  a  street  improvement  made  un- 
der a  contract  with  the  common 
council  pursuant  to  a  city  ordi- 
nance, because  in  performing  the 
work  a  portion  of  the  lot  has  been 
wrongi'ully  appropriated,  the  fence 
torn  down,  the  soil  removed,  and  a 
sidewalk  mado  thereon.  Cty  of  In- 
dianapolis ct  al.  V.  Gllmore  etal..^^l\ 

10.  Recovery  of  lical  Estate. — Nor  do 
such  facts  make  a  case  for  the  recov- 
ery of  the  possession  of  real  es- 
tate  Ihid. 

11.  Trespass. — But  such  a  state  of 
facts  constitutes  a  cause  of  action 


for  trespass;  and  it  is  uo  defbuso 
thereto  that  the  street  improvement 
has  been  made  under  the  provisions 
of  the  general  law  for  the  incorpo- 
ration of  cities,  that  no  injunction 
was  applied  for  or  obtained  prior  to 
the  making  of  the  contract,  and  that 
the  owner  has  permitted  the  street 
to  be  improved,  and  has  made  no 
objection  thereto  until  after  the 
completion  of  the  work Ihid, 

12.  Cemetery.  --Plcadlny.  —  Title.  — 
Complaint  against  a  city,  averring 
that  the  defendant  had  within  her 
limits  a  cemetery,  in  which  she  re- 
quired all  interments  ia  said  city  to 
bo  made,  and  of  which  she  bad 
solo  control;  that  she  conveyed  a 
lot  therein  to  plaintiff,  subject  to 
her  supervisory  care,  within  which 
lot  he  interred  the  body  of  his  de- 
ceased child;  that  subsequently, 
without  his  knowledge  or  consent, 
tho  sexton  of  said  cemetery,  ap- 
pointed by  the  defendant  and  under 
her  control,  removed  said  body  to  a 
lot  used  as  a  common  burial  ground, 
to  the  damage,  kc.  Answer,  that 
at  the  time  of  tho  trespass  charged, 
and  for  a  long  time  prior  thereto, 
one  A.,  a  third  person,  was  and  had 
been  the  owner  of  said  lot,  and  was 
in  possession  thereof,  and  that  the 
removal  was  made  under  his  author- 
ity, in  good  faith,  with  care  and  de- 
cency. 

Ileldj  that  tho  answer  was  good  with-« 
out  showing  from  whom  or  how  A. 
acquired  title.  IlamiUon  v.  The 
City  of  Hew  Albany 482 

13.  Same.  —  Damajcs,  —  I^roof  was 
made  on  tho  trial,  that  two  years  be- 
fore the  cause  of  action  accrued,  tho 
plaintlffhaving  years  before  removed 
from  tho  city,  tho  latter,  by  mis- 
take, sold  and  conveyed  to  A.  tho 
cemetery  lot  theretofore  sold  to 
plaintiff;  that  when  about  to  inter  a 
corpse  in  said  lot  at  A.'s  request, 
tho  sexton  discovered  tho  box  con- 
taining tho  remains  of  plaintiff's 
child,  and  carefully  removed  the 
box  and  buried  it  in  a  placo  set 
apart  for  single  graves,  of  which 
the  plaintiff  had  no  knowledge  till 
he  sent  his  wife  to  remove  the  body 
of  tho  child  to  another  city,  tho 
plaintiff's  placo  of  residence.  Ko 
special  damages  and  no  expenses 
incurred  wero  shown.  Finding  for 
tlio  plaintif]^  with    nominal  dam- 
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Ages,  which  this  court  rcAiscd  to 
disturb Ihid. 

CLERK. 

See  Record,  2. 

COLLATERAL  PROCEEDIKQ. 

See    Decbokkts'    Ebtatks,     i:!,     13; 

EVIDBNCE,    14. 

1.  Jwriedietion. — The  district  courts 
of  the  United  States  had  Jurisdic- 
tion oCa  proceeding  under  the  act  of 
Congress  of  July  17th,  1862,  for  the 
condemnation  and  sale  of  property 
seized  under  said  act;  and  errors  in 
such  proceeding  cannot  avail  against 
a  judgment  therein,  in  a  collateral 
proceeding  in  a  state  court.  Ktuifel 
v.  Williame.,,. 1 

2.  Fraud. — A  stranger  to  a  judgment 
may  attack  it  in  a  collateral  pro- 
ceeding for  fraud  used  in  obtaining 
it.    Lee  et  ux,  Y,  Back 148 

COMMON   CARRIER. 

1.  Delivery  of  Ooods. — Termination 
rf  Liahilittj. — As  a  general  rule 
common  carriers  by  land  arc  bound 
to  deliver  the  goods  to  the  con- 
signee at  his  residence,  or  his  place 
of  business,  where,  from  the  nature 
of  the  parcels,  this  is  the  more  ap- 
propriate place  for  their  delivery ; 
nor  is  it  sufficient  that  they  are  left 
at  the  public  office  of  the  carrier, 
unless  by  csprcss  permission,  or  a 
usage  so  established  and  well  known 
as  to  be  equivalent  to  such  permis- 
sion. But  if  the  consignee  is  ab- 
sent, and  the  carrier,  after  diligent 
inquiry,  cannot  find  him,  or  ascer- 
tain the  place  of  his  residence  or 
business,  then  the  liability  as  a  car- 
rier is  deemed  at  an  end;  but  it  is 
the  duty  of  the  carrier  to  take  care 
of  the  goods,  by  holding  them  him- 
self, or  depositing  thcra  with  some 
suitable  person  for  the  consignee, 
and,  in  siich  case,  the  person  hold- 
ing the  goods  becomes  the  bailee  of 
the  owner  or  consignee,  and  is  only 
bound  to  reasonable  diligence.  The 
American  Express  Co,  v.  IIockett.250 

2.  Ezprcea  Companies. —  Ncglijenee. 
Suit  against  an  express  company 
for  the  value  of  a  package  of  money 
received  by  it  to  be  carried  and  de- 


livered to  the  plaintiff,  which  it 
failed  to  do.  Answer,  that  the  pack- 
age was  duly  received  at  the  office 
of  defendant  at  the  town  to  which 
it  was  directed;  that  the  defendant, 
upon  inquiry,  could  not  find  the 
residence  of  the  plaintiff  to  be  in 
said  town  or  its  vicinity,  and,  being 
ignorant  of  his  real  place  of  resi- 
dence or  post-office  address,  the  de- 
fendant, on  the  day  of  the  arrival 
of  said  package,  wrote  a  notice  in- 
forming the  plaintiff  of  its  arrival 
at  said  office  and  that  it  was  ready 
for  delivery,  and  inclosed  said  no- 
tice in  an  envelope  addressed  to  the 
plaintiff  at  said  town  and  duly 
stamped,  and  dropped  the  same  into 
the  post-office  at  said  town,  and 
placed  said  package  in  a  safe  owned 
by  the  defendant,  wherein  the  de- 
fendant kept  all  money  packages 
arriving  by  express  for  parties,  and 
safely  locked  the  same,  the  package 
remaining  thus  securely  locked  up 
for  several  days,  and  no  one  calling 
for  it  till  it  had  been  stolen  by  bur- 
glars, who  in  the  night  time  vio- 
lently broke  into  the  office  of  de- 
fendant, where  said  safe  was,  and, 
without  the  knowledge  of  defend- 
ant, broke  open  said  safe  and  felo- 
niously stole,  took,  and  carried 
away  said  package  of  money,  with- 
out any  fault  or  neglect  of  the  de- 
fendant. 
neld^  that  the  facta  alleged  in  the 
answer  were  not  sufficient  to  dis- 
charge the  express  company  from 
liability  as  a  common  carrier,  and 
that  if  they  could  be  so  deemed, 
still,  the  answer  failed  to  show  that 
the  defendant  exercised  reasonable 
care  with  the  package  as  bailee  af- 
ter the  termination  of  such  liabili- 
ty  Ibid. 

COMMON  LABOR. 

See  Sunday,  1,  2. 

COMMON  LAW. 

See  Guardian  and  Ward,  1. 

Conveyance  to  Husband  and  W-fe.  See 
lIusDAND  and  Wife,  3. 

Waste. — The  common  law  doctrine 
that  the  cutting  of  standing  trees  is 
waste,  does  not  apply  to  the  mem- 
bers of  a  band  of  Indians  in  the  use 
of  a  large  tract  of  wild  land  in  this 
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State  granted  to  them  by  the  United 
States.  Wheeler  et  al.  y,  Me-fhing- 
ffo-me^a 402 

COMMON  PLEAS  COURT. 

Jurisdiction.  See  Guardian  and 
Wabd,  1,  2,  3;  Mbchanxc'4  Lien,  1; 
Railroad,  12. 

Title  to  real  estate.  See  Jurisdiction, 
4,  6,  7. 

1 .  Jitriedietion. — Railroads. — Ii^ury 
to  Animals. — A  cow  and  heifer,  to- 
gether worth  $110,  standing  at  the 
same  time  a  few  feet  apart  upon  a 
railroad  track,  were  killed  bj  a 
passing  train.  The  yalue  of  the 
heifer  did  not  exceed  $50. 

Held,  that  they  constituted  one  cause 
of  action,  of  which  the  Common 
Pleas  ^ourt  had  jurisdiction.  The 
Lafayette  ^  Indinapolis  R.  R.  Co.  et 
al.  v.  Ehman 83 

2.  Same. —  Vendor's  Lien. — The  Court 
of  Common  Pleas  has  jurisdiction 
to  enforce  a  vendor's  lien  on  real 
estate  for  unpaid  purchase  money. 
Jemison  t.  Walsh 167 

8.  Same.-^Title  to  Real  Estate,— To 
dcpriye  the  Court  of  Common  Pleas 
of  jurisdiction  in  an  action,  on  the 
ground  that  the  question  of  the  ti- 
tle to  real  estate  is  inyolved,  that 
question  must  bo  the  principal 
thing  to  be  determined ^Ihid. 

4.  Same. — A  cause  was  transferred 
from  the  Court  of  Common  Pleas 
to  the  Circuit  Court  for  the  reason 
that  the  title  to  real  estate  was  in 
issue,  as  appeared  upon  the  face  of 
the  complaint. 

Tleld^  that  the  decision  of  the  Com- 
mon Pleas  ordering  the  transfer  was 
conclusive  on  the  question  of  juris- 
diction. 

Ileld^  also,  that  the  ruling  of  the  Com- 

-  mon  Pleas  on  demurrers  to  the  com- 
plaint was  coram  non  judice  and 
void,  and  the  action,  when  trans- 
ferred, stood  in.the  Circuit  Court  as 
an  original  cause  brought  there- 
in.   Livesey  et  al.  v.  Livesey 398 

COMMON  PLEAS  JUDGE. 


Holding  the  Circuit  Court. 
DICTION,  3. 


See  JuBis- 


COMMON  SCHOOLS. 

1.  Special  Revenue. — School  trustees, 
in  anticipation  of  the  actual  collec- 
tion of  funds  levied  under  the  act 
of  March  9th,  1867  (Acts  1867,  p. 
30),  may  employ  teachers  to  carry 
on  schools  within  the  year  for  whidii 
the  levy  has  been  made,  to  be  paid 
out  of  such  funds  when  collected. 
Harney  Y.  Wooden  etal 178 

2.  School  Revenue/or  Tuition. — ^The 
only  portion  of  the  school  fund 
which  the  school  trustees  may  not 
expend  in  anticipation  is  the  school 
revenue  for  tuition  belonging  to  the 
State  and  by  it  apportioned... /%t(f. 

COMPROMISE. 

See  Practice,  60,  61. 

Of  judgment   See  Judgment,  6. 
0/  bastardy.    See  Bastardy,  4. 

CONDITIONAL  SALE. 

See  Mortgage,  12,  13,  14. 
CONFISCATION. 

1.  Constitutional  Law. — ^The  confis- 
cation act  of  July  17th,  1862,  is 
within  the  enumerated  constitution- 
al powers  of  Congress,  and  binding 
upon  the  state  as  well  as  the  Feder- 
al courts.    Knerfel  v.  Williams  .....1 

2.  Jurisdiction. — Collateral  Proceed- 
ing.— The  district  courts  of  the 
United  States  had  jurisdiction  of  a 
proceeding  under  the  act  of  1862, 

,  for  the  condemnation  and  sale  of 
property  seized  under  said  act,  and 
errors  in  such  proceeding  cannot 
avail  against  a  judgment  therein,  in 
a  collateral  proceeding  in  a  state 
court Ihid. 

CONSIDERATION. 

Want  of.    See  Prouibsort  Note,  1. 
Failure  of    See  Vendor    and    Pur- 
chaser, 1. 
Incumbrance    assumed.    See    Vendor 

AND  PURCnASER,  3. 

NaturtU  love  and  affection.  See  Estop- 
pel, C. 

1.  A  promise  may  be  a  sufficient 
consideration  for  a  promise.  Davis 
V.  Calloway 112 
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2.  Vendor  and  PurchoHr. — A.  par- 
,  chased  certain  real  estate  fh)m  B., 
the  legal  title  being  in  C,  to  whom 
'there  was  a  balance  of  purchase 
money  dae  from  B.,  for  which  A. 
gave  his  note  to  0.  and  took  from 
him  the  deed. 

HeU  that,  as  between  A.  and  C,  the 
consideration  of  the  note  was  the 
indebtedness  of  B.  to  G.  Star  key  t. 
J^eeee ^222 

CONSTITUTIONAL  LAW. 

Trial  by  jury.    See  Bailboad,  2. 

1.  Oonfieeation. — Th^  confiscation  act 
of  July  iTth,  1862,  is  within  the 
enumerated  constitutional  powers 
of  Congress,  and  binding  upon  the 
state  as  well  as  the  Federal  courts. 
Knafel  v.  WiUiaiM 1 

2.  AseessmenL — Taxation. — The  con- 
stitution of  our  State  recognizes  a 
distinction  between  taxation  for 
general  purposes,  and  assessments 
for  improTements  resulting  in  spe- 
cial benefit  to  property.  Law  et  al. 
V.  The  Madiaon  j'c.  Turnpike  C0..II 

3.  Zdmit  of  Power  of  Aaseesment — 
The  only  limit  upon  the  legislative 
exercise  of  this  power  of  assess- 
ment in  any  given  case  is,  that 
the  subject  matter  for  which  the  as- 
sessment is  made  shall  result  in  lo- 
cal benefit  to  property  within  some 
special  district,  as  distinguished 
from  a  more  general  good  accruing 
to  the  people  as  citizenSj  and  that 
the  assessment  shall  be  uniform  and 
equal  upon  all  property  receiving 
special  benefit. Ibid. 

4.  Streets. — Uighways. — Streets  and 
highways  are  both  equally  proper 
subjects  for  the  application  of  the 
principle  of  assessment Ibid. 

5.  Gravel  Road  Law. — The  provis- 
ions of  the  act  of  March  11th,  1867, 
(Acts  1867,  p.  167),  authorizing  the 
assessment,  to  the  extentof  the  ben- 
efits received,  of  all  lands  within 
one  and  one-half  miles  on  either 
side,  or  within  the  like  distance  of 
the  terminus  of  any  plank,  macad- 
amized, or  gravel  road,  organized 
under  '*  an  act  authorizing  the  con- 
struction of  plank,  macadamized, 
and  gravel  roads,"  approved  Hay 
12th,  1852,  are  not  in  conflict  with 
section  1  of  article  10  of  our  consti- 
tution,   or   with  that  part  of  sec- 


tion 22,  article  4,  which  prohibits 
the  (General  Assembly  from  passing 
local  or  special  laws  for  the  assess- 
ment and  collection  of  taxes  for 
state,  county,  township,  or  road 
purposes Ibid. 

6.  ToU.^ThAi  a  toll  is  exacted  to 
maintain  the  expenses  of  the  high- 
way and  make  it  a  free  public  road 
in  time,  does  not  render  the  law 
invalid Ibid, 

7.  Interest, — Statute  Conetrued. — The 
change  in  the  interest  law  by  the 
act  of  1867  did  not  impair  the  obli- 
gation of  a  contract,  but  enabled 
parties  to  a  contract  previously 
voidable  to  avail  themselves  of  the 
provisions  of  the  new  law  and  vali- 
dated their  acts  done  in  accordance 
therewith.  Sparks  et  al,  v.  Clap' 
per 204 

8.  Fish  Xaiff.-^The  act  of  March  9th, 
1867  (Acts  1867,  p.  128),  "to  pro- 
vide for  the  protection  of  fish,"  &c., 
is  constitutional.  The  State  v. 
Boone 225 

CONTINGENT  REMAINDER. 

iSsaWiLL,  1,  2. 

CONTINUANCE. 

AbsentWitness, — Diligence. — Facilities 
for  Travel, — ^An  affidavit  of  a  party 
for  a  continuance  on  account  of  the 
absence  of  a  witness,  filed  on  Fri- 
day, showed  that  the  witness  resi- 

'  ded  in  Vigo  county  (where  the 
cause  was  pending),  and  was  tempo- 
rarily absent,  at  Evansville,  and 
that  the  affiant  was  not  aware  of  the 
materiality  of  the  witness  until 
that  week. 

Heldj  that  this  did  not  shoi^  diligence 
in  procuring  the  attendance  of  the 
witness. 

JEteld^  also,  that  this  court  is  bound  to 
know  that  a  few  hours  will  take  a 
messenger  f^om  Terro  Haute  to  Ev- 
ansville.  WardY.  Oolyhan  et  ux,3d5 


CONTRA.CT. 

See  City,  6;  Cohsidbbation;  Covb- 
NANT,  1,  2;  Husband  AND  WiFB,  7, 
8;  PAaTiB8,6;  Pleading  21;  Pro- 
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TioN,   1)  2;  Sale;  Fbaudb, Statute 
OP,  1,  2;  Trust,  8. 

Infancjf,    See  Bastaiidt,  4. 
Cbnsideration.    See  rnouissonY  Note, 

1;  Vendok  and  PUECnASEB,  1,  15. 
JiesQiseian.    See    VsNDoa    and    Pcb^ 

CUASEIt,  22. 

Parol   ContraeL    See  Landlord  and 

Tenant,  2. 
IntereeL    See  Constitutional  Law,  7. 

1.  ComtrueUofi  of. — A  contract  pro- 
vided: **Both  parties  are  to  use  due 
diligence  in  procuring  all  necessary 
logs  and  timber  for  the  cmplojment 
of  said  mill,  and  bear  equal  expense 
in  procuring  the  same,  and  also  to 
share  equally  in  all  expenses  neces- 
sary in  procuring  the  necessary 
hands  and  teams  to  run  said  mill, 
and  are  to  share  and  share  alike 
in  the  profits  thereof." 

Held,  that  this  provision  did  not  re- 
quire cither  party  to  furnish  a  defi- 
nite part  of  the  logs,  teams,  or 
hands.    Pence  y,  McPherton 66 

2.  SaU  of  Goods. — Eameet. —  Part 
Payment. — ^The  parties  to  a  contract 
for  the  sale  of  goods  to  bo  delivered 
at  a  future  time,  the  price  of  which 
was  more  than  fifty  dollars,  each  de- 
livered to  the  agent  of  both  a 
check  payable  to  said'  agent,  as  a 
forfeiture;  the  money,  on  failure  of 
cither  party,  to  be  paid  over  by  the 
agent  to  the  other. 

Held^  that  nothing  was  given  in  ear- 
nest to  bind  the  bargain,  or  in  part 
payment  for  the  goods.  Koakee  et  al. 
V.  Morey  etal 103 

3.  Memorandum.  —  A  memorandum 
made  by  the  agent  of  both  parties 
and  signed  by  him  in  his  own  name, 
in  the  absence  of  the  parties,  not  by 
their  agreement,  but  at  his  own  in- 
stance and  for  his  own  use  and  con- 
venience, was  not  sufficient  to  take 
the  case  out  of  the  statute  of 
frauds Ibid. 

4.  Promieefor  Benefit  of  Third  Per^ 
Mon. — The  promise  of  A.  to  B.  to 
pay  B.'s  indebtedness  to  G.  may  be 
enforced  in  equity  by  C,  though  not 
A  party  to  the  agreement.  If  the 
promise  be  accepted  by  C,  he  may 
maintain  an  action  at  law  thereon. 
Davie  v.  Calloway 112 

fi.  Same.—Eesciseion  of. — Until  such 
acceptance  by  G.,  the  parties  to  the 
agreement  may  rescind  it Ibid. 


C.  Chnsideraiion. — A  promise  may  be 
a  sufficient  consideration  for  » 
promise IHd. 

7.  Promieeory  Note. — I%tU  Indorse^ 
ment — Alteration  of. — If  a  full  in- 
dorsement of  a  promissory  note  be 
changed  by  striking  out  the  name 
of  the  indorsee  and  inserting  that 
of  another  person,  without  tho  con- 
sent of  the  indorser,  such  other  per- 
son cannot,  as  indorsee,  maintain  an 
action  against  the  indorser.  Piereol 
V.  Grlmfia^ 139 

8.  Spoliation  of  Written  InstrumenL 
The  spoliation  of  an  instrument  by 
a  stranger,  without  the  knowledge 
or  consent  of  the  parties  in  interest 
cannot  change  the  rights  or  liabili- 
ties of  those  parties IhO. 

9.  Extension  of  Time. — Suit  on  a 
note  payable  one  day  after  date. 
Answer,  setting  out  a  written  agree- 
ment by  the  parties,  made  three 
days  after  the  cxecntion  of  the  note, 
that  in  consideration  of  a  sale  then 
made  of  a  stock  of  goods,  to  the 
maker,  he  should  first  pay  two  other 
notes  executed  at  the  date  of  said 
agreement  to  the  same  payee,  due 
six  and  twelve  months  aiter  date, 
the  same  to  be  paid  off  with  the 
proceeds  of  said  goods,  and  that 
after  they  were  so  paid,  the  note  in 
suit  should  be  paid. 

Held,  that  this  agreement  did  not  ex- 
tend the  time  at  which  the  notes 
last  executed  became  due,  but  did 
extend  the  time  for  the  payment  of 
the  note  in  suit  one  year  Itom  tho 
date  of  said  agreement  Jemiwn  v. 
WaUh 107 

10.  Bond.-^Eqfntynttnt  Condition. — Ef- 
fect will  bo  given  to  the  intention 
of  the  parties  to  a  bond  as  indicated 
by  the  whole  instnimcnt,  notwith- 
standing repugnant  words  in  the 
condition.  Marlett  v.  Wilton^e 
£xr 240 

1 1.  PLpadiny.-^  Weakness  of  Mlnd.-^U 
a  party  be  compos  mentis^  mere 
weakness  or  feebleness  of  mind 
docs  not  render  him  incapable  of 
making  a  contract,  but  may  become 
a  controlling  circumstance,  when 
connected  with  other  facts  tending 
to  establish  fraud,  in  giving  charac- 
ter to  tho  transaction,  and  render^ 
ing  it  fraudulent;  but,  to  make  a 
pleading  good  for  that  purpose,  the 
intUeia  of  fraud  must  bo  alleged. 
DameU  v.  Rowland •^.•••— 1342 
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12.  Evidence, —  Utuoundneaa  of  Mind, 
A  witness  testified  that  he  had  been 
acquainted  with  the  plaintiff  for 
several  yfcars,  and  said,  "I  think 
her  mind  was  rather  weak  at  the 
time  of  making  the  contract,  but 
was  improving.  I  did  not  think  her 
mind  was  sufficient  for  me  to  con- 
tract with  her." 

ITeldy  that  this  did  not  prove  that  the 
plaintiff  was  of  unsound  mind.Ibid, 

13.  Reeciseion, — Arbitration, — Suit  by 
mortgagee  against  mortgagor  to 
forecldso  a  mortgage  of  real  estate 
for  purchase  money.  Answer,  set- 
ting up  an  agreement  between  the 
plaintiff  and  defendant  to  rescind 
the  sale— that  the  latter  should  re- 
convcy  the  mortgaged  property,  and 
the  former  surrender  the  notes  given 
for  purchase  money — and  to  submit 
all  other  matters  in  controversy  be- 
tween them  to  arbitration ;  and  al- 
leging the  tender  of  a  deed  by  the 
defendant  to  the  plaintiff  in  pursu- 
auce  of  said  agreement. 

Ueld^  that  if  the  facts  proved  on  the 
trial  showed,  in  contemplation  of 
law,  a  delivery,  instead  of  a  tender 
of  the  deed,  tbis  fact  could  not  aid 
the  plaintiff,  or  weaken  the  defend- 
ant's defense. 

ZTe/J,  also,  that  a  failure  of  the  arbi- 
tration, especially  without  the  fault 
of  cither  party,  could  not  affect  the 
agreement  to  rescind,  or  deprive 
cither  of  the  parties  of  the  right,  by 
a  proper  suit,  to  compel  a  settlement 
of  the  accounts  between  them  grow- 
ing out  of  tbo  rescission.  Bledsoe 
V.  Radcr 354 

1 4.  Sunday. — Common  Labor. — W  here 
parties  enter  into  a  contract  to  be 
performed  on  Sunday  by  common 
labor,  such  contract,  as  to  its  per- 
formance on  Sunday,  is  illegal  and 
void.     PatSY,  Wright  ctal 476 

15.  Trusts  and  Trustees. — PoTccr  of 
Town  to  Loan. — Statute  of  Frauds. — 
Suit  for  a  breach  of  duty  by  defend- 
ants as  trustees,  in  surrendering  and 
allowing  to  be  canceled  certain 
bonds  executed  by  a  railroad  com- 
pany, and  hold  by  defendants  in 
tru:t  to  secure  the  repayment  of  cer- 
tain sums  advanced  to  the  company 
by  a  town,  the  plaintiff's  assignor. 

JJeldf  that  the  railroad  compuny  was 
not  a  necessary  party  defendant. 

JUldf  also,  the  contract  by  the  to^m 
with  the  company  not  being  pro- 


hibited by  any  statute,  that  the 
mere  lack  of  power  in  the  town  to 
loan  money  could  not  be  taken  ad- 
vantage of  by  the  borrower,  or  by 
the  defendants. 
Held,  also,  that  an  acceptance  of  the 
trust  in  writing  by  the  trustees 
was  not  necessary  to  fix  their  liabil- 
ity.    Ridenour  et  al.  v.  WherritLASo 

CONTRIBUTION. 

See  PRINCIPA.L  AND  SuftETT,  1. 

Joint  Wronif  Doers. — Where  a  recov- 
ery has  been  had  against  one  of  sev- 
eral joint  wrong  doers,  he  has  no 
remedy  against  the  others  for  con- 
tribution. Silvers  v.  NerdUnger  et 
al 63 

CONVEYANCE. 

See  Deed;  Mobtoagb,  7;  Husband 
AND  Wipe,  1,  3,  4;  Estoppel,  G. 

CORPORATIONS. 

8u  Draikino  Association;  Trust,  0. 

CORPSE. 

Disinterment  qf.  See  Citt,  12,  13. 

COSTS. 

See  Pleading,  12. 

New  Trial  on  payment  qf.  See  Prac- 
tice. 8. 

1.  Bastardy. — Where  the  relatrix  in 
a  prosecution  for  bastardy  dismisses 
the  suit  by  entering  of  record  an 
admission  that  provision  for  the 
maintenance  of  the  child  has  been 
made  to  her  satisfaction,  it  is  error 
to  adjudge  costs  against  the  defend- 
ant. Dodd  V.  The  State^  ex  rel, 
Ryan 76 

2.  Practice. — In  order  that  the  costs 
may  be  taxed  against  the  plaintiff 
on  the  ground  that  his  cause  of  ac- 
tion would  have  constituted  a  proper 
counter-claim  in  a  previous  action 
brought  against  him  by  the  defend- 
ant, end,  having  been  personally 
served  with  notice,  be  omitted  to  set 
up  such  counter-claim,  these  facts 
should  be  presented  by  answer  be- 
fore trial,  and  cannot  properly  be 
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made  aFailable  after  verdict.  Pol- 
ley  V.  Wood 407 

COUNTEE-CLAIM. 

;SSmGo6T8|  2. 

COVENANT. 

See  Vendor  and  Pukchaber,!. 

Breach  of.    See  Pleading,  16,  1G. 

1.  Covenant  qf  Warranty, — Incwn- 
branee, — Evidence, — Where,  at  the 
time  of  the  conyeyance  of  land  by 
warranty  deed  in  exchange  for 
other  land,  it  is  agreed  by  the  par- 
tics  that  the  taxes  due  npon  the 
lands  so  matually  exchanged  shall 
bo  set  off  against  each  other,  the 
taxes  upon  the  land  so  conveyed  by 
warranty  deed  arc  part  of  the  consid- 
eration for  such  deed,  and  in  an  ac- 
tion against  the  vendor  by  the  ven- 
dee, or  one  deriving  title  by  war- 
ranty deed  from  the  vendee,  to  recov- 
er money  paid  by  the  plaintiff  to  re- 
move the  incumbrance  of  the  taxes 
so  assumed  by  the  vendee,  parol 
proof  of  such  contract  concerning 
the  taxes  is*  admissible.  Robinitu  v. 
Lieter  etal,. 142 

2.  SatM.—SaUrfactUmo/BreacK—'U 
it  be  considered  in  such  case  that  the 
warranty  of  the  vendor  is  broken, 
still  the  vendee  can  thus  agree  upon 
the  damages,  and  payment  by  the 
vendor,  before  action  brought,  of  the 
taxes  due  on  the  land  received  by 
him  in  exchange  will  satisfy  the 
breach Ibid. 

3.  Ueire. — Covenant  <^  Ancettor, — 
A  tenant  by  curtesy  sold,  and  by 
warranty  deed  conveyed,  the  land 
in  which  he  had  such  estate. 

Heldf  that  after  his  death  the  heirs  at 
law,  to  whom  such  real  estate  de- 
scended in  fee  from  the  wife,  were 
entitled  to  the  possession  thereof, 
though  they  were  children  and 
heirs  at  law  of  the  husband  and  had 
received  from  him,  by  descent,  an 
estate  of  much  greater  value  than 
the  land  so  conveyed.  JEfartnum  v. 
Leeet  oL ^ 281 

COVERTURE. 

Pleading,  See  Vendor  and  Pur- 
chaser,  17. 


CRIBflNAL  LAW. 

See  Recoonizancb,  1, 2;  Liquor  Law. 

Charge  to  Jury.    See  New  Trial,  11. 

1.  Indictment. — lYesptue  on  Land» — 
An  indictment  charged  Ihat  the  de- 
fendant, "  on,  &c.,  at,  &c.,  did  un- 
lawfully cut  down  and  remove,  on 
and  fVom  land  belonging  to  M.  S^ 
in  said  county,  one  tree  of  the  value 
of  fifty  cents,  the  property  of  M.  S., 
without  having  license  so  to  do  fh>m 
said  M.  S.,  or  any  other  competent 
authority." 

Heldy  that  this  was  a  sufficiently  cer- 
tain description  of  the  land  upon 
which  the  trespass  was  committed. 
NewlandY.  The  State. Ill 

2.  Indictment. —  Qualifieatione  of 
Grand  Jurors. — That  an  indictment 
does  not  show  that  the  grand  jury 
presenting  it  was  composed  of  per- 
sons possessing  the  statutory  quali- 
fications is  immaterial,  the  caption 
showing  the  indictment  to  have  been 
found  by  the  grand  jury  of  a  county 
named,  in  the  Circuit  Court  of  such 
county,  and  the  record  reciting  that 
the  grand  jurors  were  sworn  as  re- 
quired by  law.  Stone  v.  The 
StaU 115 

3.  Same. — Name  qf  Grand  Juror. — 
Among  the  names  of  the  grand  ju- 
rors in  the  record  was  "A.  J. 
Moore,"  and  the  record  recited  that 
"  Andrew  J.  Moore  "  was  appointed 
foreman. 

Held  that  there  was  nothing  in  the  ob- 
jection that  the  names  of  the  mem- 
bers of  the  grand  jury  were  not  for 
this  reason  sufficiently  set  ont^Ibid, 

4.  Sam/e. — Name  Unknown. — JSMencc- 
Where  an  Indictment  states  that  the 
Christian,  or  "given,"  name  of  the 
defendant  is  unknown  to  the  grand 
jury,  and  there  is  no  proof  of  the 
allegation  on  the  trial,  there  can  bo 
no  conviction Ibid, 

5.  Murder. — Ilabeae  Corpus. — BaiL 
Appeal. — On  appeal  from  the  refu- 
sal of  a  judge  to  admit  to  bail  a 
prisoner  committed  on  a  charge  of 
murder,  the  Supreme  Court  will 
weigh  the  evidence  and  determine 
the  facts,  as  if  trying  the  case  orig- 
inally.   Ex  parte  Moore^ 197 

6.  Same. — Malice. — ^Where  one  per- 
son unlawAiIly  and  puiposely  kills 
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another,  malice,  in  the  absence  of 
rebutting  cYidenco,  is  presumed 
from  the  act;  but  where  no  express 
malice  is  shown,  and  it  appears  that 
the  act,  though  voluntary,  was  the 
result  of  a  sudden  heat,  or  trans- 
port of  passion,  upon  a  sufficient  pro- 
vocation, it  rebuts  the  presumption 
of  malice,  which  is  an  essential  ingre- 
dient of  the  crime  of  murder  in  the 
first  or  second  degree,  and  reduces 
the  offense  to  manslaughter...  ii&2(/. 

7.  Same. — The  crime  of  murder  re- 
quires the  mind  to  have  acted  from 
deliberation  and  intelligence,  and 
where  it  is  clouded  by  passion,  the 
result  of  a  sufficient  provocation,  the 
killing  is  no  more  than  manslaugh- 
ter  Ibid. 

8.  Same, — Evidence. — On  an  applica- 
tion by  a  person  charged  with  mur- 
der in  the  first  degree  to  be  admitted 
to  bail  it  appeared  in  evidence  that 
the  prisoner  and  the  deceased,  being 
friends,  between  whom  there  had 
been  no  previous  difficulty,  met  in  a 
saloon,  where  they  engaged  in  play- 
ing cards  and  drinking  beer  until 
they  both  became  intoxicated  and 
fell  into  a  dispute  on  politics,  which 
resulted  in  coarse  and  abusive  lan- 
guage between  them,  and  the  pris- 
oner became  excited  and  angry, 
and,  leaving  the  cord  table,  said  he 
would  go  home,  and  attempted  to 
go  out,  when  the  deceased,  much  the 
stronger  man,  perpetrated  repeated 
personal  violence  and  indignity  up- 
on the  prisoner  (who  several  times 
attempted  to  go  away),  sufficient 
to  inflame  his  passion,  and  provoke 
him  to  extreme  anger;  that  the 
prisoner,  thus  provoked,  and  greatly 
excited,  escaping,  at  length,  from 
tho  deceased,  hastened  to  his  own 
house,  a  short  distance,  and,  not  be- 
ing absent  from  tho  saloon  more 
than  ^Y^  minutes,  returned  with  a 
revolver  in  his  hand,  with  which  he 
immediately  shot  and  killed  the  de- 
ceased. 

Htldy  that  it  was  not  clear  that  there 
was  sufficient  time  between  the  pro- 
vocation and  the  act  for  passion  to 
cool  and  reason  to  resume  control, 
or  that  the  proof  was  evident  or 
the  presumption  strong  that  the 
killing  was  malicious Ibid. 

0.  Indictment. — Perjury. — In  an  in- 
dictment for  perjury,  the  offense  was 
charged  to  have  been  committed  by 


the  defendant  in  testifying  in  a  cause 
where  '4twas  a  material  question 
whether  the  said  A.  had  entered  a 
credit  of  forty  dollars  on  the  prom- 
issory note  then  in  controversy;" 
and  the  false  testimony  charged 
was,  that  "the  credit  on  said  note 
was  twenty  dollars,  when,  in  truth 
and  in  fact,  it  was  forty  dollars." 
Held,  that  the  offense  was  not  charged 
with  sufficient  certainty.  The  State 
V.  Thrift 211 

10.  Same . —  Time.  —  The  indictment 
stated  the  time  when  the  perjury 
was  committed,  thus :  "at  the  April 
term  of  the  Hendricks  Circuit  Court, 
in  the  year  1867." 

Seldj  that  this  was  sufficient,  under 
.    section  56  of  the  criminal  code.  Ibid. 

11.  Joint  Offenee. — Acquittal  cf  one 
Defendant. — Tho  acquittal  of  one 
of  two  defendants  charged  with  a 
joint  offense  does  not  operate  as  an 
acquittal  of  the  other.  Fitzenrider 
V.  The  State 238 

12.  Bill  qf  EzeepUons.— The  defend- 
ant in  a  criminal  prosecution  was 
allowed  by  the  court  a  period  ex- 
tending beyond  the  term  in  which 
to  file  his  bill  of  exceptions,  which 
was  filed  in  the  clerk's  office  within 
the  time  so  allowed,  but  not  till  af- 
ter the  expiration  of  the  term. 

ffeldy  that,  in  the  absence  of  anything 
to  the  contrary,  this  showed  it  was  not 
presented  to  the  Judge  within  the 
time  allowed  by  law,  which  requires 
that  it  be  so  presented  at  the  time 
of  the  trial,  or  within  such  time  du- 
ring the  term  as  the  court  may  al- 
low  Ibid. 

13.  Murder, — ffabeae  Corpus. — Bail. 
Evidence. — ^tJpon  an  application  by 
writ  of  habeas  corpus  by  one  in- 
dicted for  murder  in  the  first  de- 
gree to  be  admitted  to  bail,  it  hav- 
ing appeared  in  evidence  that  the  de- 
ceased kept  a  saloon;  that  the  prisoner 
on  the  same  evening  had  taken  sever- 
al drinks  of  whisky  Just  before  he 
came  to  the  saloon  of  the  deceased  and 
entered  the  same,  where  he  remained 
about  two  hours  before  the  commis- 
sion of  tho  fatal  act;  and  that  du- 
ring that  time  he  took  a  number  of 
drinks  of  beer,  and  was  somewhat 
intoxicated;  the  prisoner,  at  the 
proper  time,  introduced  a  witness 
who  testified  that  he  knew  the  de- 
ceased, and  had  often  bought  liquor 
of  him.    The  prisoner  then  offered 
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to  prove  hy  said  ivitnesS  that  be, 
the  witness,  had  frequently  bought 
liquor  of  the  deceased  about  and 
just  before  the  time  of  said  homi- 
cide ;  that  the  liquors  which  were 
kept  and  there  offered  for  sale  by 
the  deceased  were  of  a  poisonous  and 
noxious  character;  that  they  fired 
the  brain  of  the  witness  and  made 
him  wild;  and  that  once,  while  un- 
der the  influence  thereof,  he  was  so 
frenzied  thereby  that  he  came  near 
killing  his  own  father  by  violence. 
JTeUlf  that  the  offered  Gvidence  was 
properly  rejected.  JEx  parte  Hal- 
pine 254 

14.  Arraignment, —  Waiver. — By  his 
personal  appearance  and  agreement 
to  Bubmit  the  trial  to  the  court,  the 
defendant  waives  arraignment.  MoU 
than  V.  The  S(ate» 26G 

15.  Indictment — Trespau.^—An  in- 
ditmcnt  charging  the  defendant 
with  cutting,  sawing,  and  removing 
from  the  land  of  another,  without 
license,  a  certain  quantity  of  ice  of 
tho  value  of  ten  dollars,  the  prop- 
erty of  the  owner  of  the  land,  it  not 
appearing  therefrom  whether  the  ice 
was  taken  from  a  running  stream 
or  from  a  n.itural  or  artificial  pond, 
was  held  good. 

Query  as  to  what  evidence  would  jus- 
tify a  conviction.  The  State  v.  Pott- 
mcycr 287 

16.  Cbtaininy  Siynatttre  hy  False  Pre- 
tenses.— An  indictment  ft)r  obtaining 
by  false  pretenses  tho  signature  of  a 
person  to  a  promissory  note  paya- 
ble in  bank  to  the  order  of  the  de- 
fendant, for  the  purpose  of  raising 
money  thereon  for  the  sole  benefit 
of  the  defendant,  without  considera- 
tion, being  accommodation  paper, 
was  held  good. 

neld^  also,  that  the  offense  was  com- 
plete when  the  signature  was  ob- 
tained, by  false  pretenses,  with  in- 
tent to  cheat  or  defVaud  another, 
and  that  it  wcs  not  essential  to  the 
olTcnsd  that  actual  loss  or  injury 
should  have  been  sustained.  The 
State  V.  Pryor 350 

17.  Same — Tho  indictment  charged, 
with  proper  qualifying  averments, 
that  the  defendant  stated  that  his 
indebtedness  was  but  $2,000,  when 
he  knew  it  to  bo  012,000 ;  and  that 
bis  property  ttcs  unincumbered  by 
debts,  when,  a3  he  well  knew,  it  was 


under  executions  and  Jadgme&ts  id 
the  amount  of  $6,000. 
Heldf  that  these  were  rcpresentatioiis 
of  material  facts,and  sufficients  Ibid. 

CUSTODY. 

Of  children.    See  JuDOjfCiiT,  3. 

custom:. 

See  Dbdication* 

B. 

DAMAGES. 

See  CiTT,  13;  TncsT,  10. 
&ee»rlve,    See^vw  Tcial,  0,  13. 
Assessment  qf    See  Uailkoad,  2,  3, 4. 
Measttreof.    See  Citt,  8;  Vendoii  akd 
PvncBiSEn,  22* 

Railroad, — If  a  railroad  company  In 
constructing  its  road  make  a  ditch 
along  the  side  thereof  so  as  to  carry 
off  the  water  from  tho  adjoining 
land  to  a  natural  channel,  it  is  not 
bound  to  keep  such  ditch  open,  if 
the  flow  of  the  water  is  not  changed 
injuriously  to  the  owner  of  the  land 
by  the  building  of  tho  road.  The 
Louisville^  Kcw  Albany ^  and  Chica^ 
go  R.  R.  Co.v.  McAfee 291 

DECEDENTS'  ESTATES. 

1.  Mcrtyaye,  —  Administrctor.  —  An 
administrator  is  presumed  to  bo 
cognizant  of  mortgages  executed  by 
the  decedent  in  bis  lifetime  upon 
his  real  end  personal  property,  and 
they  are  not  barred  by  a  failure  to 
file  a  statement  of  them  within  the 
time  limited  for  the  filing  of  claims 
by  section  02  of  the  "act  providing 
for  the  settlement  of  decedents'  es- 
tates," &c.  (2  G.  ^5  U.  501),  being 
expressly  excepted  therein.  Cole  v. 
McMickle,  AdmW 04 

2.  Same.^^Residue  ajlcr  Poreclosure. 
After  foreclosure,  by  proceeding  <n 
rem,  and  sale  of  land  mortgaged  by 
a  decedent  in  his  lifetime  to  secure 
his  promissory  note,  tho  residue  of 
the  debt  does  not  cease  to  bo  a 
mortgage  debt  within  the  meaning 
of  tho  exception  in  section  G2,  2  G. 
&  H.  501;  and  pa^incnt  thereof  may 
be  claimed  out  of  the  other  assets 
of  the  estate Ibid. 

3.  Mortgagc-^the  personal  properly 
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of  a  dccedcut  is  tho  primary  fund 
for  tlie  payment  of  debts,  end  the 
tlinrr  of  a  note  made  by  tho  dece- 
dent in  hia  Urctimc,  and  secured  by 
a  xnort|jfl{^c  on  hi3  real  estate,  as  a 
claim  against  hia  estate,  entitles  the 
holder  to  a  |>ro  rata  dividend  out  of 
the  assets.      Clarke  v.  IIcti8haw„lA4 

4.  Scmc.'^Sale  by  Adminisiraior  to 
DischcTfje  Z:>ji.— Nothing  less  than 
full  payment  of  such  a  note  re- 
leases tho  mortgage,  though  the 
holder  of  the  note  have  notice  of 
the  sale  of  tho  mortgaged  property 
by  the  administrator,  under  an  or- 
der of  court,  end  receive  his  pro 
fata  portion  of  the  proceeds,  unless 
the  property  be  sold  under  the  pro- 
Tisions  of  the  statute  (2  G.  k  II. 
513,  sec.  C9)  authorizing  a  sale  for 
tho  purpose  of  discharging  the 
lien Ibid. 

6.  SeUoJf.'-^udffmenU — Pending  the 
settlement  of  a  decedents  estate,  a 
court  not  having  the  probate  juris- 
diction thereof  cannot  set  off  a  per- 
sonal judgment  held  by  a  debtor  to 
tho  cstato  against  a  legatee,  in  sat- 
isfaction of  a  judgment  in  £ivor  of 
tho  cstato  against  such  debtor. 
IIiati:9  Lx'z  V.  niatU 190 

6.  Pcymtni  cf  Debts. ^-Hha  act  con- 
cerning the  settlement  of  decedents* 
estates  (2  G.  &  II.  483)  makes  the 
personal  cstato  the  primary  fund 
for  tho  discharge  of  all  liabilities, 
ivhcthcr  for  debts  contracted  by  the 
intcstato  which  might  in  his  life- 
time bo  made  by  execution  against 
his  general  property,  or  liabilities 
which  cro  primarily  incumbent  on 
his  real  estate  only  (having  been 
contracted  by  his  grantor),  with  a 
personal  liability  over  to  indemnify 
his  grantor  if  tho  debt  should  fall 
upon  the  latter.  Kcwcomer  v.  Wal- 
lace ctal 216 

7.  MortjQfje. — A  decedents  real  es- 
tate ^as  incumbered  by  a  mort- 
gcgo  made  by  his  grantor,  who 
conveyed  subject  to  the  mortgage. 

Utld^  that  tho  personal  estate  was  the 
primary  fund  for  the  discharge  of 
tho  incumbrance Ibid, 

8.  Sale  c/Real  Estate  to  Pay  Debts, — 
Real  cstato  cannot  be  sold  by  nn 
administrator  unless  tho  personal 
cstato  is  insufficient  to  pay  tho  lia- 
bilities, and,  ordinarily,  only  so 
much  as  is  necessary  for  that  pur- 
pose  Ibid, 


9.  Order  of  Payment  • —  Judgments 
which  are  liens  upon  a  decedent's 
real  estate  and  mortgages  thereon 
may  in  every  case  be  paid  at  once, 
and  must  bo  paid  before  general 
debto,  which  may  not  be  paid  imtil 
a  year  has  expired  from  tho  firat 
granting  of  letters  cf  ndministra- 
tion ^Ibid, 

10.  Distribution  ViUhoi:t  Personal  Rep* 
rescntat.'ve. — The  heirs  to  whom, 
under  the  laws  of  dccccnt  and  dLs* 
tribution  of  tho  dsmicil  of  an  intes- 
tate, his  personal  cstato  descends, 
subject  only  to  the  payment  of  his 
debts,  aro  entitled  to  its  possession, 
subject  to  tho  rights  of  the  personal 
representative;  but  where  there  arc 
no  debts,  if  the  heiro  can  agree  up- 
on a  distribution,  there  ia  no  abso* 
lute  necessity  for  tho  appointment 
of  a  personal  representative.  Tho 
heir  entitled  by  such  distribution  to 
a  note  secured  by  a  trust  deed,  be- 
longing to  the  assets,  or  his  assignee, 
may  enforce  payment  of  tho  claim 
in  equity.  Martin  etux.  v.  ReedJll^ 

1 1 .  Trustee. — Assifptmen  1 6y.— A  deed 
in  the  nature  cf  a  mortgage  on  real 
estate  to  secure  tho  payment  of  a 
note  was  made  to  a  person,  as  trus- 
tee, who  afterwards  became  a  bene- 
ficiary of  tho  trust  by  descent,  as 
one  of  the  two  heirs  at  law  of  the 
legatee  of  the  cestui  que  trusty  and 
assigned  the  note  and  trust  deed  to 
his  co-heir,  without  administration 
on  the  estate  of  tho  legatee. 

DeH  that  a  suit  to  foreclose  the  trust 
deed  might  bo  maintained  in  equity 
by  one  claiming  through  such  as- 
signment  Ibid, 

12.  Collateral  Ptoceeding. — Oatlis  of 
Administrator  and  Sureties. —  Tho 
fact  that  the  oath  of  an  administra- 
tor, on  taking  letters,  his  affidavit 
as  to  the  value  of  the  decedent's  prop- 
erty, and  the  affidavits  of  Lis  sure- 
ties as  to  tho  value  of  their  proper- 
ty, have  been  sworn  to  before  a  no- 
tary public,  instead  cf  tho  clerk, 
docs  not  render  tho  administration 
void.    Pickens,  AdmW,  v.  DilU.2G0 

13.  Same. — Husband  and  Vr'i/e. — If  a 
wifo  die,  intestate,  leaving  no  child 
or  any  descendant  thereof,  and  no 
father  or  mother,  tho  husband  is  en- 
titled, without  administration,  to 
the  possession  of  property  received 
by  her  from  a  settlement  by  admin- 
istration, not  void,  of  tho  cstato  of  a 
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former  husband,  as  against  a  subse- 
quent administrator  of  the  estate 
of  such  former  husband Ibid. 

14.  Covenant  of  Ancestor. — After  the 
death  of  the  grantor  in  a  deed  of 
conveyance  of  real  estate,  a  claim 
for  damages,  upon  the  breach  of  a 
covenant  of  warranty  therein  must 
bo  filed  against  his  estate  as  pro- 
vided in  section  62,  2  G.  &  H.  501 ; 
and  if  not  so  filed  is  liable  to  be- 
come barred.  JTartman  v.  Lee  et 
al 281 

15.  Liability  of  Jleira  and  Devisees. 
The  only  statutory  provisions  ma- 
king the  heirs  and  devisees  liable  in 
such  cases  after  settlement  of  the  de- 
cedent's estate,  seem  to  be  those 
commencing  with  section  1 78,  2  G. 
&  H.  534 JTbid. 

16.  Claims. — All  claims  against  dece- 
dents' estates  not  excepted  by  sec- 
tion 62,  2  G.  &  11.  501,  if  not  filed 
as  required  by  that  section,  are 
barred,  except  as  provided  by  sec- 
tion 178  of  the  same  act.  Rateliff 
V.  Lcunig  et  al - 289 

17.  Pnneipal  and  Surety. — The  ma- 
ker of  a  promissory  note  and  the 
surety  thereon  both  died,  the  former 
intestate,  the  latter  testate.  The 
holder  of  the  note  filed  it  as  a  claim 
against  the  estate  of  the  maker 
only,  on  final  settlement  of  which 
ho  received  part  payment,  this  estate 
being  insolvent.  After  both  estates 
had  been  finally  settled,  the  creditor 
brought  suit  against  the  devisees  of 
the  surety  for  the  balance  due  on 
the  note.  The  complaint  did  not 
bring  the  case  within  section  178,  2 
G.  k  H.  6a4. 

Eeldf  that  the  suit  was  barred. 

Beldj  also,  that  the  facts  that  the  claim 
was  filed  against  the  estate  of  the 
principal,  and  that  it  could  not  be 
known  what  portion  of  the  note 
would  be  paid  by  that  estate  until 
final  settlement  thereof,  did  not  pre- 
vent the  creditor  from  filing  the 
claim  against  the  estate  of  the  surety 
also,  at  any  time  after  the  grant  of 
letters  testamentary,  or  excuse  him 
from  so  filing  it ^,Ibid. 

18.  Witness. — On  the  trial  of  a  claim 
against  a  decedent's  estate  for  the 
amount  of  a  legacy  received  by  the 
decedent  in  his  lifetime,  in  trust  for 
the  claimant,  the  plaintiff  is  not  a 
competent  witness^  unless  called  by 


the  adverse  party  or  by  the  court. 
Seed's  Adm'r  v.  Seed 313 

19.  Pleading. —  Claims. —  The  state- 
ment of  a  claim  filed  against  a  dece- 
dent's estate  consisted  of  a  copy  of  a 
note  given  by  the  decedent  to  the 
claimant,  and  was  accompanied  by 
an  affidavit  as  required  by  the  stat- 
ute. 

Heldf  that  the  statement  was  sufBcicnt. 
PaUey^  Adm'r,  v.  Perfect 379 

DECREE. 

See  Judgmknt;  Shbjuff's  Salb.  8. 

DEDICATION. 

1.  User. — In  order  to  show  by  user  a 
dedication  of  the  soil  of  an  individ- 
ual to  public  use,  it  must  have  been 
a  user  by  the  public  adverse  and  ex- 
clusive of  the  use  and  enjoyment  of 
the  property  by  the  proprietor,  and 
not  a  mere  use  by  the  public  under 
and  in  connection  with  its  use  by 
the  owner  ii>  any  manner  desired  l^ 
him.    Talbott  et  al.  v.  Grace  et  al.380 

2.  I\ibUc  Landings. — Prescription, — 
The  right  to  land  boats  and  load 
and  unload  freight,  and  thus  encum- 
ber the  land  of  an  individual  ad- 
joining a  navigable  river,  cannot  be 
acquired  by  the  public  by  prescrip- 
tion or  custom.  Whoever  claims 
such  right  by  long  usage  must  pre- 
scribe in  B,  que  estate ^,Ibid. 

DEED. 

Drom  husband  to  w\fe.    See  Husbaud 

AND  Wife,  1. 
To  husband  and  vffe.     See  Husband 

AND  Wife,  3,  4. 
Tender  of.  See  Contract,  13. 

1.  Quitclaim. — A  deed  in  which  the 
grantor  uses  the  words  '*  release,  re- 
mise, and  forever  quit  claim  "  passes 
the  fee  to  the  alienee,  ^we  et  al. 
V.  Beckett  et  al 154 

2.  Delivery  of. — The  parties  to  a  deed 
of  conveyance  of  real  estate  had  it 
prepared,  and  agreed  that  it  should 
be  signed  and  acknowledged  and 
left  with  a  justice  of  the  peace  for  the 
grantee,  all  of  which  was  done. 

Heldy  that  there  was^  good  delivery 
of  the  deed.  FeweU  et  al  v.  Kess- 
ler 195 
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DEFAULT. 

See  PboobsSi  1. 

DEFINITION. 

Of  words  and  phratea.     See  Stat- 
uths  OoKSTRnEo,  17. 

DELIVERY. 

0/ deed.    See  Died,  2. 
0/  goods    by    carrier.    See    CoxxoN 
Cabbibb,  1,  2. 

DEPARTURE. 

See  Pleadinq,  13. 

DEPOSITION. 

1.  Practice. — In  an  action  by  a  mar- 
ried woman  concerning  her  separate 
property,  her  husband  being  joined 
03  plaintiff,  the  deposition  of  the 
husband,  appearing  as  such  on  its 
face,  was  admitted  in  evidence  over 
the  objection  of  the  defendant, 
made  for  the  first  time  after  enter- 
ing on  the  trial. 

IJeldf  that  this  ruling  was  correct. 
Rohiniue  ▼.  Lister  etal 142 

2.  Parties — Where  a  party  to  a  suit 
is  a  competent  witness,  his  deposi- 
tion may  be  taken  under  the  rules 
governing  the  taking  of  the  deposi- 
tions of  other  witnesses.  Bourgette  ct 
al.  v.  Hubinger  ei  al 296 

3.  Exhibits, — On  the  trial  the  court 
suppressed  the  answer  to  this  question 
in  a  deposition :  "  State  what  would 
bo  the  duty  of  a  commission  mer- 
chant in  this  city  by  the  custom  of 
trade  here,  in  reference  to  the  sale 
of  a  lot  of  lard  upon  the  receipt 
from  the  owner  of  such  letters  as 
are  hereto  attached,  and  marked 
'Exhibit  A  and  B.» " 

Held,  that  it  was  sufficient  to  justify 
the  court  in  excluding  the  answer, 
that  no  such  letters  as  were  set 
forth  in  the  exhibits  were  introduced 
on  the  trial,  were  there  no  legal  ob- 
jection to  a  witness'  placing  a  con- 
struction upon  a  written  paper. 
Huston  y.  Roots  etal 461 

DESCBiyT. 

See  Cases  Oyebbitlid,  &c.,  8. 

Vol.  XXX.— 35 


1.  Widow, — Limitation  of  Actions. — 
Petition  for  partition,  filed  January 
15th,  1808,  by  the  brothers  and  sis- 
ters of  J.  L.,  who  died,  intestate,  in 
March,  1865,  seized  in  fee  of  the  land 
sought  to  be  partitioned,  leaving  iv 
widow,  the  defendant,  but  no  child 
or  father  or  mother. 

Held,  that  by  the  act  of  March  4th, 
1853  (Acts  1853,  p.  5b),  the  peti- 
tioners were  entitled  to  one  undivi- 
ded half  of  such  land,  but  that  sec- 
tions 1,  2,  3,  and  4  of  said  act,  not 
being  in  conformity  with  the  ruling 
in  Langdon  v.  Applegate,  5  Ind. 
327,  were  repealed  by  the  act  of 
March  9th,  18G7  (Acts  1867,  p. 
204),  leaving  in  force  the  provision  of 
the  act  of  May  14th,  1852  {lO.k  H. 
290,  sec.  26),  that  in  such  case  the 
widow  is  entitled  to  the  entire  estate 
— ^the  commencement  of  actions  ari- 
sing under  the  law  repealed  being 
limited  to  ninety  days  from  the  pas- 
sage of  said  act  of  1867,  which  to 
the  petitioners  was  a  reasonable 
time.     Leard  et  al.  v.  Lcard I7l 

2.  Widow'' s  Distributive  Share. —  A 
widow's  share  in  the  personal  prop- 
erty left  for  distribution  on  the  set- 
tlement of  the  estate  of  her  deceased 
husband  is  the  same  whether  she  bo 
the  widow  of  a  first  or  any  subse- 
quent marriage.  Sigler,  AdmW,  et  al. 
V.  Hooker 38G 

3.  Wife's  Portion. — Subsequent  Mar- 
riage.— Partition, — If  a  widow  mar- 
ry, holding  real  estate  by  virtue  of 
a  previous  marriage,  her  power  to 
alienate  such  real  estate  is  suspend- 
ed during  such  subsequent  mar- 
riage, but  not  the  power  of  the 
court  in  a  suit  for  partition  to  direct 
a  sale  and  make  such  au  investment 
of  the  proceeds  as  will  secure  the 
principal  to  her  upon  her  surviving 
her  husband,  or  to  her  children  upon 
her  death.    Finch  et  al.  v.  Jack- 

387 
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DILIGENCE. 


See  Pbomissobt  Note, 
20;  Continuance. 


10,  17,  18,  19, 


DISCONTINUANCE. 

Suit  to  foreclose  a  mortgage..  An- 
swer, the  general  denial,  and  a  par- 
agraph   professing  to  answer  the 
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Tvholo  complaint,  alleging  payment 
of  a  part  of  the  debt  secured  bj  ihe 
mortgage.  Reply  of  denial  to  this 
paragraph.  Motion  by  defendant 
to  discontinno  the  action  because 
the  reply  had  made  an  issue  upon 
the  defective  answer. 
Iltld^  that  this  motion  was  properly 
overruled.  ChamherB  ct  ux.  v.  Nick- 
Olson '. 249 

DISORDERLY  HOUSE. 

See  Liquor  Law,  2. 

DISTRIBUTION. 

TFithout  pereonal  representative.    See 

DiCBDENTS' ESTATSB,  10,  11. 

Widoto^e  dUtrilmtive  share.     See  Di- 

SGlNTy  2. 

DIVORCE. 

See  HuBBAKD  axd  Wifb^  5,  7,  8. 

DRAINING  ASSOCIATION. 

1.  A  draining  association,  organized 
nnder  the  act  of  June  12th,  1852, 
is  not  a  corporation  until  the  arti- 
cles of  association  have  been  in  fact 
recorded  in  the  recorder's  oiBce  of 
the  county  or  counties  in  which  the 
contemplated  work  is  situated.  The 
New  Eel  Siver  Draining  Ass'n  v. 
Durhin, ..173 

2.  ^MeMmen^.— Procuring  an  assess- 
ment to  be  made  upon  lands  to  aid 
in  the  construction  of  a  drain  is  a 
corporate  act,  and  cannot  be  legal- 
ly done  until  after  the  articles  of 
association  liave  beenrecorded.ibi(f. 

3.  Same. — I^aetiee. — In  a  suit  by  a 
draining  association  upon  an  assess- 
ment, the  defendant  (not  being  a 
member  of  the  association,  and  not 
having  contracted  with  it  as  a  cor- 
poration) maypleadnu2tte2  corpora- 
tion at  the  date  of  the  assess- 
ment  Ihid, 

4.  Same. — Excessive  Assessment. — The 
fact  that  an  assessment,  otherwise 
valid,  is  too  high,  will  not  defeat 
an  action  thereon,  but  only  go  to  re- 
duce the  amount  of  recovery.  ...Ibid, 

Atsessment — A  draining  associa- 
tion under  the  laws  of  this  State 
can  have  no  corporate  existence  or 
power  to  make  a  valid  assessment 
upon  the  lands  affected  by  the  drain, 
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until  its  articles  of  ossodatioQ  have 
been  recorded.  The  New  Eel  Ewer 
Draining  Aes^n  v.  Carriger 213 

6.  Same. — Pleading. — In  an  action 
by  a  draining  association  to  enforce 
payment  of  an  assessment,  the  com- 
plaint need  not  state  in  terms  the 
use  for  which  the  money  is  required, 
if  it  is  evident  from  the  whole  com- 
plaint that  it  is  for  the  construction 
of  the  drain  referred  to  in  the  di- 
rectors' order  of  payment  set  out  in 
the  complaint.  Large  v.  The  KeeriM 
Oreek  Draining   Co 263 

7.  Affidavit  of  Appraisers. — An  affi- 
davit that  "  the  foregoing  appraise- 
ment is  corrett  to  the  best  of  our 
judgment,"  is  sufficient  under  sec- 
tion 12,  1  G.  &  H.  304,  requiring 
an  affidavit  "that  the  same  is  in 
all  respects  a  true  assessment  to  the 
best  of  their  judgment  and  be- 
lief."  Dnd. 

8.  Description  <if  the  Drains — ^The 
complaint  against  a  person  not  a 
member  of  the  association  must  de- 
scribe the  commencement,  course, 
and  terminus  of  the  drain.......  »iUdL 

9.  Eight  of  TTay.— The  fact  that  the 
right  of  way  has  not  been  procured 
will  not  bar  the  suit ^iUL 


EARNEST. 

SesSxha,  1. 

EASEMENT. 

See  Nbw  Trial,  4. 

EJECTMENT. 

See  Cm,  10;  Vendor  and  Pcbchas- 
BB,   6;  Estoppel,  6. 

ESTOPPEL. 

See  Gbavxl  Road,  1,  2,  5. 

1.  Eg  Deed, — A.  and  B.  were  part- 
ners in  a  grist  mill,  to  which  was 
permanently  attached  a  circular 
saw-mill,  in  which  C,  who  had  no 
ownership  in  the  real  estate,  held 
an  interest.  A.  and  B.  sold,  and 
by  their  joint  deed  conveyed,  the 
entire  property,  including,  with 
C.'s  assent,  the  saw^mill. 

Beld,  in  a  suit  by  C.  agiUnst  A.,  the 
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suTviying  partner,  to  recover  the 
valne  of  the  saw-mill,  that  the  lat- 
ter was  estopped  fVom  saying  that 
he  did  not  acquiesce  in  its  sale. 
Pence  v.  McPherson.^.,,, 66 

2.  In  Pais. — A  property-holder  can- 
not quietly  permit  money  to  be  ex- 
pended in  work  which  benefits  his 
land,  under  a  contract  with  a  city, 
and  then  deny  the  power  of  the  ,city 
to  make  the  contract.  HelUnkamp 
T.  The  Ciiy  qf  La/ayetie^ 192 

3.  Same, — Fraud, — ^Where  one  of 
several  defendants  had  a  good  de- 
fense, and  by  the  fraudulent  de- 
vice of  the  plaintiff  was  prevented 
from  making  it,  and  also  from  ma- 
king his  motion  within  the  time  al- 
lowed by  law,  to  set  aside  the  judg- 
ment for  mistake,  inadvertence, 
surprise,  or  excusable  neglect;  heU 
that  the  plaintiff  and  his  adminis- 
trator were  estopped  from  enforcing 
the  Judgment  against  such  defend- 
ant. JohMOfCB  AMr$  V.  Unvet' 
9aw 435 

4.  Same, — Bxeuzahle  Delay, — Where 
the  plaintiff  did  not  attempt  to  en- 
force such  judgment,  but  repeatedly 
asserted  that  as  to  such  defendant 
it  was  released  and  satisfied;  the 
plaintiff's  administrator,  seeking 
the  enforcement  of  the  judgment 
for  the  first  time,  could  not  com- 
plain that  such  defendant  had  de- 
layed ten  years  in  asserting  his 
right. Ibid. 

6.  Judgment — Process. — In  a  pro- 
ceeding for  partition  of  real  estate 
in  the  Probate  Court,  in  1846,  a 
subpcena  in  chancery  was  issued 
August  21st,  served  August  24th, 
nnd  judgment  was  taken  by  default 
September  22d.  The  complaint  was 
nt  law  (the  court  having  also  chan- 
cery powers,  the  statute  requiring 
service  of  thirty  days  in  chancery). 
After  the  interlocutory  order  of 
partition  was  made  and  commis- 
sioners were  appointed  and  process 
was  issued  to  them,  the  court,  on 
motion,  without  notice  to  parties, 
permitted  the  petition  to  be  amend- 
ed by  the  insertion  of  other  lands, 
and  changed  the  order  and  process 
to  agree  with  the  amended  petition. 
The  commissioners  were  not  re- 
sworn. Certain  real  estate  owned 
in  fee  by  one  of  the  defendants,  a 
married  woman,  whose  husband 
was  not  a  party,  was  set  off  to  her 


as  and  for  her  dower,  the  remainder 
not  being  disposed  of. 

ffeldj  that  such  married  woman  was 
not  estopped  by  this  proceeding  and 
judgment  from  asserting  her  right 
to  the  fee  simple  of  such  real  estate. 
Falls  V.  Hawthorn 444 

6.  Heir, — Conveyance. —  Consideration. 
A.,  the  owner  of  certain  real  estate, 
voluntarily  refhsed  to  pay  the  taxes 
thereon,  and  designedly  permitted 
it  to  be  returned  as  delinquent  and 
to  be  sold  for  taxes,  and  procured 
B.  to  buy  it  in  at  such  sale  and  to 
assign  the  certificate  of  purchase  to 
the  daughter  of  A.,  and  procured 
the  county  auditor  to  convey  the 
land  to  said  daughter,  under  the 
certificate,  with  intent,  in  consider- 
ation of  natural  love  and  affection, 
to  thereby  invest  her  with  the  title 
ijo  the  land  as  a  voluntary  and  ab- 
solute gift,  and  not  as  an  advance- 
ment. 

Heldy  in  a  suit,  after  A.'s  death, 
against  said  daughter  by  the  other 
heirs  at  law  of  A.,  for  partition  of 
said  land,  that  these  facts  did  not 
estop  the  plaintifi^  from  denying  the 
validity  of  the  sale  for  taxes  or  the 
title  of  the  daughter  under  it. 
Vocfhees  et  ux.  v.  Hushaw  et  ai...488 

EVANSVILLE  AND  ILLINOIS  R.  R. 

CO. 

Set  Railbojld,  2,  3,  4. 

EVIDENCE. 

See  CoNTBACT,  12;  Criminal  Law; 
Deposition,  3;  Justigs  of  the 
Pbacb,  2;  Liquor  Law,  1,  6;  Ma- 
licious Prosecution;  Mortgage,  12, 
14;  Partnership,  6,  6,  7;  Princi- 
pal AND  Surety,  6;  Promissory 
Note,  14;  Railroad,  II;  Special 
Finding,  1;  Trust,  5;  Vendor  and 
Purchaser,  3, 4 ;  Witness. 

1.  Conveya$iee  from  Husband  to  Wife. 
A  deed  of  conveyance  of  real  estate 
firom  tfosband  to  wife,  though  void 
in  law,  may  be  upheld  by  a  court 
of  equity,  whose  duty  it  is,  in  such 
case,  to  inquire  into  the  circum- 
stances under  which  it  was  .exe- 
cuted ;  in  which  inquiry  the  circum- 
stances of  the  husband  at  the  time 
of  the  conveyance  constitute  an  im- 
portant element,  imd  evidence  of  his 
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indebtedness  at  tluit  time  is  admis- 
sible. Frank  ei  al,  v.  Kessler  el 
uz 8 

2.  Partnership. — Where  the  issue  was, 
whether  a  partnership  in  a  contract 
for  street  improrcmcnt  existed  be- 
tween the  plaintiff  and  defendant, 
as  averred  by  the  defendant,  or  the 
plaintiflf  was  simply  a  surety  for  the 
defendant  upon  such  contract,  and, 
as  such,  advanced  the  money  sued 
for  to  enable  the  defendant  to  com- 
ply with  his  contract,  the  court  re- 
fused to  permit  the  defendant  to  in- 
troduce in  evidence  a  receipt  for 
money  paid  on  account  of  the  work 
under  said  contract,  part  of  which 
was  paid  by  the  plaiutiff  and  part 
by  the  defendant,  at  the  grocery  of 
the  plaintiff,  on  the  day  the  receipt 
was  dated—the  plaintiff,  defendant, 
and  person  to  whom  the  money  was 
paid  being  present— which  receipt 
was  drawn  up  at  the  same  time  by 
the  defendant  in  the  name  of  both 
parties,  and  signed  by  the  person 
receiving  the  money,  in  his  own 
handwriting,  in  the  presence  of  the 
plaintiff  and  defendant. 

Heldj  that  the  receipt  was  properly 
excluded.    Ehrman  v.  Kramer 26 

0.  Weight  of, — The  weight  to  be 
given  to  the  evidence  of  witnesses 
cannot  be  determined  from  the  rec- 
ord  Ibid. 

4.  Reeulting  Trust. — Parol  evidence 
to  establish  a  resulting  trust  in  land 
held  by  an  absolute  conveyance, 
after  a  long  lapse  of  time  and  the 
death  of  the  nominal  purchaser, 
must  be  strong  and  clearly  relevant. 
CoUier  et  al  v.  Ooliier  et  al 32 

5.  Admiisian  q/l—  Slander. —  In  a 
suit  for  slander,  in  which  there  had 
been  a  change  of  venue,  the  plain- 
tiff was  permitted,  over  the  objec- 
tion of  the  defendant,  to  prove  that 
the  latter  had  said  to  the  witness 
that  "  he  wanted  to  bring  the  case 
here  on  a  change  of  venue,  because 
he  wanted  H.  (the  plaintiff)  to  have 
some  trouble  as  well  as  him  all." 

Ileltlj  that  this  was  an  error  of  law, 
for  which  the  defendant  was  enti- 
tled to  a  new  trial.  Peterson  v. 
Hutehmson.. 38 

G.  Principal  and  Agent. — Admission. 
The  declarations  or  admissions  of  an 
agent  are  evidence  against  his  prin- 
cipal, only  when  they  are  made  as 
to  a  business   matter   within  the 
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scope  of  his  agency,  and  which  la 
being  transacted  at  the  time.  The 
LqfayetU  j-  Ind'plis   R.  R.  Co.  et 

al.  V.  Ehman ••« 83 

Witness. —  Character  of. —  Where 
there  has  been  an  attempt  to  im- 
peach a  witness  by  proof  of  state- 
ments out  of  court  contrary  to  what 
he  has  testified  at  the  trial,  the 
party  calling  him  has  the  right  to 
sustain  him  by  proof  of  general 
good  character  for  truth.  Harris 
V.  The  State ..131 

8.  Deposition. — In  an  action  by  a  mar- 
ried woman  concerning  her  separate 
property,  her  husband  being  joined 
as  plaintiff,  the  deposition  of  the 
husband,  appearing  as  such  on  its 
face,  was  admitted  in  evidence  over 
the  objection  of  the  defendant,  made 
for  the  first  time  after  entering  on  the 
trial. 

Heldf  that  this  ruling  was  correct. 
Robinius  v.  Lister  et  al •«.....  142 

9.  Opinion  of  Witness  not  an  Expert 
Any  witness,  not  an  expert,  who 
knows  the  facts  personally,  may 
give  an  opinion  in  a  matter  requi- 
ring skill,  stating  also  the  facts  on 
which  he  bases  his  opinion.  Ctfy 
qf  Indianapolis  v.  Jffuffer 235 

10.  Weight  of. — Supreme  Court — ^It 
is  not  the  province  of  the  Supreme 
Court  to  weigh  the  evidence  and 
determine  the  preponderance  there- 
of. Before  it  will  interfere  upon 
the  evidence  alone,  it  must  appear 
by  the  record,  not  merely  that  the 
finding  was  against  the  weight  of 
evidence,  but  that  it  was  wrong  be- 
yond any  question  whatever.  l%e 
Ind'pliSf  Gneinnati,  and  LafageiJU 
R.  R.  Co.  V.  Trisler ..243 

11.  Introduction  of . — In  the  absence 
of  a  contrary  showing,  the  Supreme 
Court  will  presume  that  the  evi- 
dence was  introduced  in  its  proper 
order  on  the  trial,  and  was  relevant. 
Onstatt  V.  Ream 259 

12.  Same. — There  is  no  error  in  refo- 
sing  to  allow  the  defendant  to  intro- 
duce testimony  in  reply  to  strictly 
rebutting  evidence  introduced  by 
the  plaintiff. Ibid. 

13.  Documentary  Evidence. — Authen- 
Ucation. — A  tract-book  kept  in  a 
recorder's  office,  admitted  in  evi- 
dence, had  the  following  heading: 
"  List  of  lands  sold  in  that  part  of 
Delaware  county  lying  in  the  In- 
dianapolis district,  from  the   first 
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Bale  up  to  the  Ist  of  January,  1841;" 
and  the  following  certificate  of  au- 
thentication was  attached  thereto: 
"  Auditor's  office,  Indianapolis, 
April  27th,  1841,  I,  Morris  Morris, 
Auditor  of  Public  Accounts,  do 
hereby  certify  that  the  foregoing 
IL^t  of  lands  is  correctly  transcribed 
from  the  tract-book  on  file  in  my 
office.  M.  Morris,  a.  p.  a.'^ 
Ilcldj  that  this  was  a  sufficient  authen- 
tication under  the  act  of  March  Cth, 
18G1,  2  G.  &  H.  181,  sec.  1.  Kees- 
lingY.  Truitt  etal 306 

14.  Judgment, — Where,  in  a  suit  by 
the  assignee  against  the  assignor  of 
a  promissory  note,  the  plaintiff  put 
in  eyidencc  a  judgment  recovered 
by  him  against  the  maker,  and  a 
summons  showing  the  commence- 
ment of  the  suit  which  resulted  in 
the  judgment,  but  omitted  to  intro- 
duce any  other  part  of  the  record; 

lleld,  that  as  it  did  not  appear  that 
the  judgment  introduced  was  upon 
the  note  in  suit,  this  evidence  was 
insufficient  to    bind  the   assignor. 

•  Miller  v.  Deavsr 371 

1 5.  Promissory  Note, — General  Denial. 
Where,  in  a  suit  on  a  promissory 
note,  the  general  denial  is  pleaded 
in  answer,  there  can  be  no  recovery 
on  the  note  without  proper  evidence 
of  its  contents.  Stevens  v.  Ander- 
son^  Adnir 391 

16.  Trusts  and  Trustees. — Lost  Wri- 
ting.— At  a  regularly  organized  pub- 
lic meeting  of  the  citizens  of  a 
township,  called  and  held  to  raise 
money,  volunteers,  and  substitutes, 
for  the  purpose  of  relieving  the  town- 
ship of  an  impending  draft  for  sol- 
diers, various  citizens  agreed,  each  for 
himself,  to  pay  divers  sums  for  such 
purpose,  and  among  them  A.,  who 
was  subject  to  the  draft,  promised 
to  pay  a  certain  sum  on  condition 
the  township  should  be  so  relieved ; 
if  not,  the  money  to  be  refund- 
ed. By  the  aid  of  the  money  so 
raised  and  promises  so  made,  or  by 
such  money,  promises,  and  other- 
wise, the  township  was  relieved. 
Certain  citizens  were  appointed  by 
the  meeting,  to  collect  and  receipt 
for  the  money  so  paid  and  promised, 
and  to  apply  the  same  so  as  to  effect 
the  release  of  the  township;  and 
they  collected  the  several  amounts 
and  so  applied  them,  to  the  satis- 
faction of  the  promisors,  including 


A.,  except  the  sum  promised  by  A., 
who  refhsed  to  pay  on  their  de- 
man  ct. 

ffeldj  that  the  persons  so  appointed 
were  trustees  of  an  express  trust, 
and  entitled  to  sue  on  the  promise 
of  A. 

Eeldf  also,  that  the  minutes  of  the 
meeting  being  lost,  it  was  proper  t6 
introduce  parol  evidence  of  their 
contents;  and  the  memorandum 
kept  by  the  clerk  of  the  meeting, 
of  the  names  and  the  amounts 
pledged,  was  only  a  part  of  the 
minutes.    Dix  v.  Akers  et  al 431 

17.  Contents  of  Writing.'-The  rule 
excluding  parol  evidence  of  the 
contents  t)f  a  written  instrument 
does  not  apply  to  a  writing  which 
is  a  mere  incident  connected  col- 
laterally with  a  question  in  issue. 
Carteret  al  v.  Pomeroy  etal 438 

18.  Promissory  Note. — Execution  of, — 
The  question  of  the  clxecution  of  a 
promissory  note  is  one  of  fact  for 
the  jury,  in  the  determination  of 
which  it  is  proper  that  the  note 
should  be  in  evidence Ibid, 

19.  Deposition. —  Exhibits. —  On  the 
trial,  the  court  suppressed  the  an- 
swer to  this  question  in  a  deposi- 
tion: "State  what  would  be  the 
duty  of  a  commission  merchant  in 
this  city,  by  the  custom  of  trade 
here,  in  reference  to  the  sale  of  a 
lot  of  lard  upon  the  receipt  from  the 
owner  of  such  letters  as  are  hereto 
attached  and  marked  'Exhibit  A  and 

ffeldf  that  it  was  sufficient  to  justify 
the  court  in  excluding  the  answer, 
that  no  such  letters  as  were  set 
forth  in  the  exhibits  were  intro- 
duced on  the  trial,  were  there  no 
legal  objection  to  a  witness'  placing 
a  construction  upon  a  written  pa- 
per.   Huston  V.  Roots  et  al. 461 

EXEOUTIOy. 

See   PbOCESDINOS  SCPPLESrENTABT    TO. 

Different  Executions  against  the  same 
Person. — Of  two  executions  in  the 
hands  of  a  sheriff  in  favor  of  differ- 
ent judgment  plaintiff  against  the 
same  judgment  defendant,  it  is  the 
officer's  duty,  if  not  otherwise  di- 
rected, to  first  levy  the  one  first 
placed  in  his  hands;  and  if  he  has 
failed  to  do  his  duty,  by  levying  and 
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cbUcctingihe  later  execution  and 
paying  over  the  moneji  leaving  the 
former  one  nnsatisfiedi  it  ia  no  de- 
fense to  a  suit  against  him  and  the 
sureties  on  his  official  bond  for  his 
failure  to  lery  and  collect  the  other 
czccutioni  that  the  execution  de- 
fendant had,  at  the  time  the  same 
was  issued,  and  still  has,  sufficient 
property  to  satisfy  it.  Bragg  tt  al. 
T.  The  StaUf  ex  rel  Davie  etak^21 

EXECUTORY  DEVISE. 
See  Will,  I,  3,  4. 

EXECUTOR    AND    ADMINISTRA- 
TOR. 

See  Dbcbdents'  Estatbs. 

EXPRESS  COMPANY. 

See  Common  Cabbxiii,  2. 

F. 

FALSE  PRETENSES. 

See  Criminal  Law,  16,  17. 

FALSE  RETURN. 

See  PR0CB88,  1. 

FENCES. 

See  Railroad. 

FISH. 

lUh  Zaw.-— The  act  of  March  8th, 
1867  (Acts  1867,  p.  128),  "to  pro- 
vide for  the  protection  of  fish,''  &c., 
is  constitutional.  The  State  t. 
Boone 225 

FOREIGN  GUARDIAN. 

See  Guardian  and  Ward,  1,  2,  3. 

FRAUD. 

See  CoLLATiRAL  Proobeding,  2;  Es- 
toppel, 3,  4;  Guardian  and  Ward, 
4;  Sheriff's  Sale,  2;  Proceedings 
Supplementary  to  Execution,  1; 
Trust,  3. 

1.  Promieeory  Note, — JF^audtilent  Per^ 
version  qf. — ^Where  a  note  paya- 
ble in  bank  is  indorsed  upon  the 


representation  of  the  payee  that^  if 
it  be  made  and  so  indorsed,  he  will 
have  it  discounted  at  a  certain  bank, 
with  which  he  falsely  pretends  to  be 
negotiating  for  that  purpose,  and 
with  the  proceeds  take  up  a  matured 
note  given  by  the  same  maker  to 
the  same  payee,  but  the  payee,  in- 
stead of  having  it  so  discounted, 
retains  it  in  his  own  possession, 
there  is  a  want  of  consideration  to 
support  it  against  the  indorser  in 
the  hands  of  the  payee.  Amutrong 
V.  Oooh. 22 

2.  Limitation  of  Aetione, — ^The  stat- 
ute providing  that  actions  for  relief 
against  frauds  must  be  commenced 
within  six  years  after  the  cause  of 
action  has  accrued  (2  G.  k  H.  156, 
sec  2 10),  greatly  changes  the  law  as 
it  existed  when  Raymond  v.  Simon- 
eon^  4  Blackf.  77,  was  decided.  It  ap- 
plies as  well  to  suits  in  equity  as  at 
law;  and  under  it  time  begins  to 
run  before  discovery  of  the  cause  of 
action,  unless  the  defendant  shall 
conceal  his  liability.  Pileher  et  al, 
T.  Flinm, 202 

3.  JPteading, — ^It  is  not  enough  that  a 
pleader  characterize  a  transaction 
as  fraudulent  by  the  simple  use  of 
that  word;  he  must  allege  such 
facts  as  show  that  conclusion. 
Ourrgetal,  v.  Keyter.^ 214 

4.  SaU. — Mier^eeentatione. — ^Where 
a  misrepresentation  as  to  the  nature 
and  quantity  of  property  sold 
amounted  only  to  an  opinion  of  the 
seller,  who  had  no  notice  or  reason 
to  suspect  that  the  buyer  was  rely- 
ing upon  his  estimate,  and  no  special 
qimlification  in  the  particular  mat- 
ter for  making  a  more  accurate  esti- 
mate than  the  buyer,  and  it  did  not 
appear  that  the  buyer,  who  relied 
upon  such  representation,  had  been 
injured;  heU  that  there  was  no 
fraud »Ibid, 

5.  Pleading, — The  general  allegation 
of  fraud  is  not  of  itself  sufiBcientto 
raise  such  an  issue.  The  facts — ^the 
acts  and  circumstances — which  con- 
stitute the  fraud  must  be  alleged. 
Darnell  v.  Rowland, 342 

6.  Same,  —  Weakneee  qf  Mind, — ^If 
a  party  be  compoe  menOe^  mere 
weakness  or  feebleness  of  mind 
does  not  render  him  incapable  of 
making  a  contract,  but  may  become 
a  controlling  circumstance,  when 
connected  with  other  facts  tending 
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to  establish  fraud,  in  giving  charac- 
ter to  the  transaction,  and  render- 
ing it  firandalent;  but,  to  make  a 
pleading  good  for  that  purpose,  the 
indicia  of  IVaud  must  be  alleged.7&i(/. 

FRAUDS,  STATUTE   OF. 

See  Landlord  and  Tbnakt,  2 ;  Sale, 
1,  2;  Trust,  9. 

1.  Omtraet  to  Coswey  Land, — In  a 
suit  for  specific  performance  of  a 
contract  to  convey  real  estate  the 
complaint  showed  that  the  agree- 
ment to  convey  was  not  in  writing, 
and  there  was  no  averment  that  pos- 
session of  the  land  was  given  under 
the  contract. 

Heldy  that  an  answer  of  general  de- 
nial did  not  raise  the  issue  of  the 
statute  of  frauds.  Livesey  et  al,  v. 
Livesey •.. .398 

2.  Same, —  Waiver, — If  in  such  case 
the  defendant  does  not  insist  on  the 
statute  of  frauds,  and  the  parol 
agreement  is  proved,  or  is  admitted 
by  the  defendant,  ho  thereby  waives 
the  requirements  of  the  statute.7&»</. 

fraudulbnt  conveyance. 

See  Husband  and  Witig,  1,  2. 
GEOGRAPHY. 

See  CONTINUANCK. 

GRAND  JUROR. 

See  Crikinal  Law,  2,  3. 

GRAVEL  ROAD. 

See  AssBSSKBNT  for  Local  Improvb- 

MSNT. 

I.  Way, — Treepate, —  A  proceeding 
in  regular  form  before  a  Justice  of 
the  peace,  to  obtain  the  right  of  way 
for  a  gravel  road  company,  resulted 
in  a  judgment  on  the  report  of  the 
jury,  that  no  damages  would  be  sus- 
tained by  the  owner  of  the  land. 
From  this  judgment  the  owner  ap- 
pealed to  the  Circuit  Court,  where, 
on  his  motion,  the  cause  was  dis- 
missed  over  the  objection  of  the 


company,  and  the  company  appealed 
from  the  judgment  of  dismissal  to 
the  Supreme  Court.  Pending  this 
appeal,  the  owner  sued  the  company 
for  trespass.  • 
Held,  that  the  proceeding  before  tlic 
justice  gave  the  right  of  entry, 
which  the  order  of  dismissal  could 
not  divest.  Jeffries  et  al,  v,  Mac- 
covm 22G 

2.  Estoppel  by  Record. — It  may  be 
that  but  for  the  appeal  to  the  Su- 
premo Court  the  company  would 
have  been  estopped  by  the  judgment 
of  dismissal  from  -showing  that  the 
proceeding  before  the  justice  was 
regular Ibid. 

3.  Articlet  of  Association, — Name, — 
•  The  articles  of  association  of  a  pro- 
posed gravel  road  company,  which 
it  was  attempted  to  organize  under 
the  act  of  May  12th,  1852,  set  forth 
no  name  for  the  corporation.  The 
words  "Fairview  Turnpike"  were 
placed  at  the  head  of  the  articles. 

Held,  that  this  was  not  a  compliance 
with  the  statute  (1 G.  &  H.  474,  sec. 
1)  requiring  the  name  assumed  to  be 
set  forth,  without  which  there  can 
be  no  corporation.  Piper  et  al.  v. 
Rhodes  et  al 309 

4.  Assessjnents, — An  order  of  the 
board  of  county  commissioners  ap- 
pointing assessors  to  make  an  as- 
sessment under  the  act  of  March 
1 1th,  1867,  for  such  pretended  cor- 
poration, was  a  nullity Ibid, 

5.  Estoppel, — The  owners  of  land  pro- 
posed to  be  assessed,  not  being 
shareholders,  and  not  having  con- 
tracted with  the  company  as  d  cor- 
poration, were  not  estopped,  in  a  suit 
to  enjoin  the  collection  of  an  assess- 
ment, from  denying  the  corporate 
existence  of  the  company Ibid. 

6.  Payment  qf  Subscriptions, — Diree- 
<ora.— ^Under  the  act  of  May  12th, 
1852,  it  is  the  province  of  the  di- 
rectors, and  not  of  the  stockholders, 
to  require  payment  fVom  subscribers 
to  the  capital  stock Ibid. 

7.  Board  of  County  Commissioners, 
Appeal  from, — Application  to  the 
board  of  county  commissioners  for 
permission  to  organize  an  associa- 
tion and  construct  a  gravel  road 
under  the  act  of  1865  (Reg.  Sess.  p. 
90).  A  paper  called  a  defense  was 
filed  by  persons  alleged  therein  to 
be  owners  of  land  which  would  be 
subject  to  bo  taxed  for  the  con- 
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struction  of  tho  proposed  road,  urg- 
ing objections  to  tho  application. 
The  application  ivas  granted.  Ap- 
X>cal  to  the  Gircoit  Court,  where,  on 
motion  of  tho  appellees,  the  appeal 
was  dismissed. 

Ueldf  that  an  appeal  might  have  been 
taken  under  section  31,  1  G.  &  H. 
253,  by  filing  with  the  county  audi- 
tor an  afBdayit  as  required  by  that 
section;  but, 

nddf  also,  that  as  it  did  not  appear 
that  any  such  affidavit  was  filec^  or 
that  the  persons  taking  the  appeal 
were  in  a  legal  sense  parties  to  the 
proceedings  before  tho  commission- 
ers, the  appeal  was  properly  dis- 
missed. 

Query,  whether  tho  commissioners 
might  admit  persons  haying  an  in- 
terest in  the  subject  of  the  applica- 
tion to  make  themselves  parties  de- 
fendants, upon  proper  petition  ver- 
ified by  affidavit.  Jonet  et  al.  v. 
T?ieis9  et  al 311 

GUARANTOR. 

Extension  of  Time, — An  agreement., 
made  whilo  the  interest  law  of 
1865  was  in  force,  by  a  creditor 
with  the  principal  debtor,  without 
the  consent  of  the  surety  or  the 
guarantor,  to  give  a  limited  time 
after  the  debt  became  due,  in  con- 
sideration of  the  payment  in  ad- 
vance of  four  per  cent,  in  excess  of 
six  per  cent,  interest,  released  the 
surety  and  the  guarantor.  Q-oss  v. 
Wood  etal 378 

GUARDIAN   AND   WARD. 

1.  Foreign  and  Resident  Guardians, — 
By  the  common  law,  letters  of 
guardianship  arc  local  to  the  juris- 
diction in  which  they  are  granted, 
and  a  guardian  of  the  person  and 
estato  of  a  minor  cannot,  by  virtue 
of  his  letters  granted  by  a  proper 
court  in  another  state  where  he  and 
tho  ward  aro  domiciled,  claim 
as  a  legal  right  to  recover  money 
belonging  to  the  ward  in  the  hands 
of  a  guardian  of  tho  estate  of  such 
ward  resident  in  this  State.  But 
the  Court  of  Common  Pleas,  pos- 
sessing general  chancery  jurisdic- 
tion in  such  cases,  and  having  juris- 
diction of  the  resident  guardian  and 


the  funds  in  his  hands  belonging  to 
tho  ward,  has  power  to  order  that 
such  funds  be  transmitted  or  paid 
over  to  tho  guardian  in  another 
state  whero  the  ward  is  domiciled. 
JSarl,  Guard.^  v.  Dresser ^  Guard.,,11 

2.  Same. — Statute. — Section  107  of 
chapter  35,  Revised  Statutes  1843, 
authorizing  the  court  having  juris- 
diction to  make  such  order  respect- 
ing the  delivery  and  payment  of 
property  and  moneys  to  the  non- 
resident guardians  of  non-resident 
wards  as  to  the  court  may  seem  just 
and  right,  was  but  declaratory  of 
what  the  law  was  in  that  respect 
before  its  enactment Ibid. 

3.  Same. — Judicial  Discretion, — ^Tho 
question  of  the  exercise  of  this 
power  is  addressed  to  the  sound  ju- 
dicial discretion  of  the  court,  to  hz 
determined  upon  principles  of  com- 
ity, equity,  and  justice ;  and  where 
it  appears  for  the  best  interest  of 
the  ward,  and  it  docs  not  appear 
that  any  principle  of  public  policy 
will  bo  violated,  or  the  legal  rights 
of  any  of  our  citizens  injured  or 
impaired,  the  court  should  grant  tho 
order Ibid, 

4.  Vendor  and  Purchaser. — Guar-' 
dian^s  Sale  of  Real  Estate. — Fraud, 
A  guardian,  for  the  purpose  of  ob- 
taining to  himself  the  title  to  the 
real  estate  of  his  ward,  procured  an 
order  of  sale,  and  sold  the  land  at 
public  sale,  but  made  report  that  he 
had  sold  at  private  salo  as  ordered 
by  the  court.  He  procured  a  per- 
son to  bid  off  the  land  for  his  ben- 
efit and  discouraged  and  prevented 
others  from  bidding.  The  pur- 
chaser assigned  to  the  guardian  the  ^  / 
certificate  of  purchase  given  him  by  \/ 
the  guardian,  and  received   back 

his  notes  for  the  deferred  payments^ 
tho  first  payment  not  having  beem 
made,  though  tho  guardian  had  re- 
ported fall  payment.  Tho  commis- 
sioner appointed  to  make  convey- 
ance executed  a  deed  to  tho  guar* 
dian  as  assignee  of  the  purchaser. 
The  proceedings  as  they  appeared 
upon  the  record  were  regular  and 
valid. 
Ileld^  that,  as  between  tho  giuirdian 
and  ward,  tho  title  of  the  former 
was  bad,  but  not  so  tho  title  of  a 
purchaser  from  the  guardian  for  a 
valuable  consideratioa  and  without 
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notice  of  the  firaud,  or  the  title  of 
the  Tendee  of  Bach  a  purchaser. 
GiPinn  et  vx.  v.  WilliarM  ei  al 374 

HABEAS  CORPUS. 


Murder. 
8,  13. 


See  GaiBciNAL  Law,  5,  6,  7, 


HEIRS. 


See  Estoppel,  6;  Dicsdents'  Estates, 
10,  11,  15,  16,  17. 

HIGHWAY. 

See  Constitutional  Law,  4,  5,  6; 
Gravel  Road;  Dedication;  Rail- 
road, 15. 

1.  Location  of. — Appeal  Bond. — A 
bond  signed  by  the  appellants  only, 
is  not  a  bond  with  surety  as  required 
by  the  statute  allowing  an  appeal 
f^om  the  decision  of  the  board  of 
county  commissioners,  in  a  pro- 
ceeding for  the  location  of  a  high- 
way (1  G.  &  H.  364,  sec.  26);  nor 
can  the  defect  be  cured  by  filing  a 
proper  bond  in  the  appellate  court. 
Mc  Vey  et  al.  v.  Eeawnridge  ei  aZ.100 

2.  Same. —  Supervisor,  —  Trespass. — 
Trespass  for  entering  the  enclosed 
land  of  the  plaintifP  and  removing 
fences.  Answer,  Justifying  the  en- 
try and  the  removal  of  the  fences 
under  an  order  of  the  board  of 
county  commissioners  locating  and 
establishing  a  township  road. 

Heldf  that  the  answer  was  bad  for 
failing  to  aver  that  the  supervisor 
gave  the  occupant  of  the  land  sixty 
days  notice  in  writing  to  remove 
his  fence.  JRvston  et  al.  v.  Grim-' 
wood. 364 

3.  Same. — Order  of  Location. —  JPe- 
seription  of. — In  a  proceeding  for 
the  location  of  a  highway,  the  final 
order  of  the  board  of  commission- 
ers was  as  follows:  ''And  the  board, 
having  duly  examined  and  consid- 
ered said  report,  accept  and  approve 
the  same,  and  it  is  now  here  ordered 
that  said  road  be,  and  the  same  is 
hereby  located  to  the  width  of 
twenty-five  feet."  The  beginning, 
terminus,  coarse,  and  distance  of 
the  road  were  described  in  the  pe- 
tition. 


Heldj  tliat  the  order  was  sufficiently 
definite Pfid. 

HUSBAND  AND  WIFE. 

See  Deposition,  1;  New  Trial,  13; 
Decedents'  Estates,  13;  Trust,  3; 
Witness,  5. 

1.  Conveyance  from  Eusband  to  Wife. 
— Evidence. — A  deed  of  conveyance 
of  real  estate  from  husband  to  wife, 
though  void  in  law,  may  be  upheld 
by  a  court  of  equity,  whose  duty  it 
is,  in  such  case,  to  inquire  into  the 
circumstances  uuder  which  it  was 
executed;  in  which  inquiry  the  cir- 
cumstances of  the  husband  at  the 
time  of  the  conveyance  constitute 
an  important  element,  and  evidence 
of  his  indebtedness  at  that  time  is 
admissible.  Frank  et  al.  v.  Kessler 
et  ux 8 

2.  Practice. —  Joinder  of  Causes. — 
A  claim  to  set  aside  a  conveyance 
of  real  estate  fVom  husband  to  wife 
for  fraud  against  creditors,  may  be 
joined  with  a  claim  against  the 
husband  arising  out  of  contract. /5tcf. 

3.  Conveyance  to  Husband  and  Wife. 
Common  Law. — At  common  law,  if 
a  conveyance  of  real  estate  is  made 
to  a  man  and  his  wife,  they  are  not 
joint  tenants  or  tenants  in  com- 
mon, but  both  are  seized  of  the  en- 
tirety, per  toutj  and  not  per  my. 
Neither  can  dispose  of  any  part  of 
the  estate  without  the  assent  of  the 
other,  but  the  whole  must  remain 
to  the  survivor.  Arnold  et  al.  v. 
Arnold ..305 

4.  Same. — Statute. — Such  was  the 
law  under  the  act  of  January  2d, 
1818  (Rev.  Stat,  1838,  398),  and 
such  is  the  law  under  the  statutes 
of  1852  (1  G.  k  H.  259,  sees.  7,  8). 

5.  W\f^s  Separate  Property. — Agency 
qf  Eusband. — A  married  woman 
owned  in  fee,  as  her  separate  prop- 
erty, land  occupied  as  a  farm  by 
herself  and  husband,  and  used  and 
cultivated  by  the  latter,  who,  with 
his  wife's  knowledge  and  assent,ased, 
sold,  and  marketed  the  annual  pro- 
ducts as  his  own,  and  used  the  pro- 
ceeds in  the  support  of  the  family. 
With  her  assent,  he  rented  a  field  to 
be  planted  in  com,  furnishing  the 
team,  plows,  and  seed  com  to  the 
tenant|  who  was  to  hare  one-third 
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of  the  crop.  The  husband  sold  two- 
thirds  of  the  growing  crop  in  pay- 
ment of  an  account  for  medical  ser- 
vices rendered  by  the  purchaser  to 
the  husband  and  family.  After- 
wards, and  before  the  com  was 
ripe,  the  wife  obtained  a  dirorce. 

ITeld,  in  a  suit  by  the  wife  against  the 
purchaser  for  entering  the  close  and 
gathering  and  carrying  away  the 
ripened  corn,  that  the  sale  was  valid, 
and  was  not  affected  by  the  subse- 
quent divorce.  Ckmningham  v.  Miieh- 
til .262 

G.  Conveyenee  to  Ifusbimdand  Wife. 
Where  land  is  conveyed  la  fee 
to  a  man  and  his  wife,  upon  the 
death  of  either  the  land  vests  in  the 
other  in  fee  by  right  of  survivor- 
ship.   Folia  V.  Hawthorn 444 

7.  f^aration. — A  parol  agreement 
made  between  husband  and  wife  in 
view  of  separation  and  fully  exe- 
cuted on  the  part  of  the  husband, 
wholly  for  a  consideration  which  in 
the  light  of  all  the  circumstances  of 
the  parties  at  the  the  time  the  con- 
tract is  made  is  fair,  reasonable,  and 
Just,  will  be  upheld  in  equity;  and 
the  intervention  of  a  trustee  is  not 
necessary.  Dutton  v.  Dution  et 
al ....452 

8.  Agreement  Pending  Sidt  for  IH- 
vorce. — A  wife  agreed,  pending  a 
suit  for  divorce  in  which  a  judgment 
for  alimony  was  rendered  at  the 
same  time  a  decree  of  divorce  was 
granted,  to  take  certain  lands  of 
the  husband  in  satisfaction  of  such 
judgment,  and  the  deed  was  made 
and  delivered  to  the  agent  of  the 
wife,  authorized  by  her  at  the  time 
of  making  the  agreement  to  receive 
the  same  in  satisfaction  of  the  judg- 
ment. 

Heldf  that  it  was  not  essential  to  the 
validity  of  the  agreement  that  it 
should  be  ratified  by  the  wife  after 
Judgment..... Ibid, 

I. 

lOE. 

See  Tbispabs,  2« 

ILLEGITIMATE  OHILDREN. 

See  Bastardy. 

IMPEACHMENT. 

iSwWiTWSBS,    1. 


INCUMBRANCE. 


See  Vevdob  asd  Purohabxr,  2,  3,  4, 
24,  25.  • 

INDIANS. 

See  Wastb,  3. 

INDLAN  RESERVATION. 

UlHmaU  Title.'—A  reservation  of  land 
in  an  Indian  treaty  of  cession  sim- 
ply secures  to  those  in  whose  favor 
the  reservation  is  made  a  continua- 
tion of  the  right  of  occupancy  In 
the  land  reserved,  while  the  ulti- 
mate title  remains  in  the  United 
States,  as  before  the  treaty.  Whee- 
ler et  aL  T.  ife-f  A}>^-^o-iM^M...402 

INDICTMENT. 

See  Cbxxikal  Law. 

INDORSEMENT. 

See  pBOMisaoBT  Notb. 

INFANCY. 

0/  payee  qf  note.    See  Babtabdt,  4. 

INJUNCTION. 

See  Vbhdob  aitd  Pubohasbb,  23. 

CHiy. —  Street  Improvement — ^taew- 
ment-^AR  injunction  will  not  be 
granted  to  restrain  the  collection 
of  an  entire  assessment  against  a 
lot  in  &  city  for  a  street  improve- 
ment made  under  a  contract  with 
the  common  council  pursuant  to 
a  city  ordinance,  because  in  per- 
forming the  work  a  portion  of  the 
lot  has  been  wrongfully  ^>propria- 
ted,  the  fence  torn  down,  the  soil 
removed,  and  a  sidewalk  made 
thereon.  City  qf  Indianapolie  et  al. 
T.  Oilmore  etal.., ...414 

INJURY  TO  ANIMALS. 
See  Railboad. 
INNUENDO. 
See  Slakdbb,  1,  2.        ' ' 


INDEX. 


555 


INSTBUCnONa 

See  Pbaotiob,  15,  25,  33,  34,  53,  56, 
59;  Trust,  6. 

1.  An  instnzction  to  the  jury  should 
not  assume  as  a  fact  a  matter  in  is- 
sue about  which  there  is  a  conflict 
in  the  evidence.  Carter  et  al.  r. 
Pameroy  et  al 438 

2.  In  Writing, — ^A  party  having  re- 
quired the  court  to  give  the  instruc- 
tions to  the  jury  in  writing,  the 
judge  repeated  orally  a  part  of 
one  of  the  charges,  and  in  read- 
ing another  charge  remarked  orally 
that  he  had  not  intended  to  read  so 
fiir,  and  then  re-read  the  charge  as 
he  intended  to  give  it. 

JJeldf  that  this  was  not  a  violation  of 
the  provision  of  the  code,  that  all 
instructions  shall  be  in  writing  if 
required  by  either  party.  Pate  v. 
Wnshtetal. .476 

INTENDMENT   AFTER    VEEDICT. 

See  Practice,  27,  28. 

INTEREST. 

See  Principal  akd  Sdrbtt,  4. 

1.  Statute  Chnetrued. — QmeiUuiional 
Law. — The  change  in  the  interest 
law  by  the  act  of  1867  did  not  im- 
pair the  obligation  of  a  contract, 
but  enabled  parties  to  a  contract 
previously  voidable  to  avail  them- 
selves of  the  provisions  of  the  new 
law,  and  validated  their  acts  done 
in  accordance  therewith.  Sparks 
etal.  V.  Clapper...^ 204 

2.  Pleading. —  Departure — Suit  on 
promissory  note.  Answer,  alleging 
payment  of  a  certain  amount  of  il- 
legal interest  and  seeking  to  re- 
duce the  recovery  that  much.  Re- 
ply, that  such  payment  was  made 
under  a  subsequent  written  contract 
to  pay  that  rate. 

Held,  that  the  reply-  was  not  a  depart- 
ure  Ihid. 

INTSBROGATORIES. 

1.  An  interrogatory  propounded  to  a 
jury  for  the  purpose  of  obtaining  a 
special  finding  upon  a  particular 
question  of  fact^  which  presents  al- 
ternative and  antagonistic  proposi- 


tions, in  such  form  that  an  affirma- 
tive answer  to  one  excludes  the 
truth  of  the  other,  is  not  double,  so 
as  to  require  a  separate  answer  to 
each  branch  of  it.  Hfoakee  et  al.  v. 
Morey  et  al. 103 

2.  D^ective  Special  Finding. — If  a 
special  finding  be  equivocal,  or  not 
fully  responsive  to  the  intcrrogo- 
tQry,  either  party  may  demand  that 
the  verdict  be  not  received,  and  that 
the  jury  be  kept  together  and  di- 
rected to  answer  fully;  but  after 
the  verdict  has  been  received  with- 
out objection,  and  the  jury  dis- 
charged, it  is  error  to  strike  from 
the  record  such  special  finding,  per- 
tinent to  the  case,  and  render  judg- 
ment on  the  residue  of  the  find- 
ing  ^Ihid. 

3.  At  What  Time  Eeque8ted.^AtteT 
the  evidence  and  the  argument  of 
counsel,  and  while  the  court  was 
instructing  the  jury,  a  party  re- 
quested the  court  to  require  the 
jury,  if  they  should  render  a  gen- 
eral verdict,  to  find  specially  in  an- 
swer to  certain  interrogatories,  and 
the  court  refused. 

Seld,  that  the  refusal  was  proper. 
Malady  v.  Memory 273 

J. 
JOINDER. 

0/  aetimu.  See  PsacticB|  1;  Rail- 
road, 12. 

0/  parties,    Su  Partiss. 

JOINT  AND  SEVERAL. 

1.  iVomiuory  Note. — A  promissory 
note  commencing,  ''  I  agree  to  pay," 
&c.,  and  signed  by  two,  is  joint  and 
several,  and  the  holder  may  at  his 
election  suo  one  or  both  of  the  ma- 
kers.   Maiden  v.  Webster 317 

2.  Practice. — Partiee. — Joinder  qf. — 
Under  the  code,  in  a  joint  action 
against  two,  as  makers  of  a  joint 
and  several  promissory  note,  both 
of  whom  have  been  duly  served 
with  process,  the  plaintiff,  having 
by  leave  of  court  dismissed  as  to 
one,  may  proceed  to  judgment 
against  the  other;  and  such  judg- 

.  ment,  remaining  in  force  agains- 
the  latter,  is  no  bar  to  a  subsequent 
suit  on  the  note  against  the  for- 
mer.....«.« • ^i&uli 


556 


INDEX. 


3.  PartnersJUp. — Evidence. — Pleading. 
ETidence  that  the  makers  of  a  joint 
and  eeveral  note^  purporting  to  be 
made  by  two,  were  partners  at  the 
time  of  its  executioni  and  that  it 
was  given  by  one  in  the  names  of 
both,  in  the  business  of  the  partner- 
ship, is  admissible,  in  proof  or  its 
execution  put  in  issue  by  the  other 
maker  in  a  suit  against  him  on  the 
note,  though  the  note  docs  not  pur- 
port to  be  giren  by,  or  in  the  name 
of,  a  firm,  and  the  complaint  con- 
tains no  allegation  of  such  partner- 
ship  Ibid. 

JOINT  OFFENSE. 

See  CniMiNAL  Law,  11. 

JOINT  WRONG  DOERS. 

Omirihution. — Where  a  recovery  has 
been  had  against  one  of  seycral  joint 
wrong  doers,  he  has  no  remedy 
against  the  others  for  contribution. 
Silvere  y.  NerdUnger  ei  al 53 

JUDGMENT. 

See  Estoppel,  6;  Railroad,  4;   Sst- 

Opp,  1. 
Collateral  proeeedUng,    See  Evidence, 

14. 
Motion  in  arreet    See  Practice,  39, 41. 

1,  Replevin, — General  verdict  for  the 
defendant  in  replevin  and  judgment 
thereon  for  the  return  of  the  prop- 
erty. No  exception  was  taken  to 
the  nature  of  the  judgment. 

Held,  that  an  objection  to  the  judg- 
memt,  on  the  ground  that  the  ver- 
dict did  not  find  the  value  of  the 
property,  could  not  be  raised  in  this 
court.     WatUY.  Green  etaU 98 

3.  Relitf/rom  Mistake^  ^c, — Statute 
Construed. — ^The  act  of  March  4th, 
1867  (Acts  1867,  p.  100),  amenda- 
tory of  section  99  of  the  code, 
chcmges  the  discretionary  power  of 
the  court  to  relieve  a  party  from  a 
judgment  taken  against  him  through 
his  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  to  an  impera- 
tive duty;  applies  the  limitation  to 
the  time  of  commencing  the  pro- 
ceeding, .  instead  of  the  time  of 
granting  the  relief;  extends  the 
time  to  two  years;  and  authorizes 
the  proceeding  to  be  instituted  by  I 


complaint  or   motion.     Smith   v. 
Noe 117 

3.  Parent  and  Child, — Cuatody. — Ju- 
risdiction.— ^A  judgment,  the  effect 
of  which  is  to  deprive  a  father  of 
the  right  to  the  custody  of  his  infant 
child,  without  jurisdiction  of  the 
person  of  the  father  having  been 
acquired  by  notice,  is  void.  Leeet  ux. 
y.Baek 148 

4.  Collateral  Proceeding. —  Fraud. — 
A  stranger  to  a  judgment  may  at- 
tack it  in  a  collateral  proceeding  for 
fraud  used  in  obtaining  it Ibid. 

5.  Form  of. —  Vendor's  Lien. — ^The 
complaint  averred  that  the  consid- 
eration of  the  note  sued  on  was  the 
sale  of  a  town  lot  to  defendant;  that 
a  bond  to  convey  the  same  to  him  had 
been  executed,  and  ho  had  been 
placed  in  possession,  and  before 
bringing  suit  a  deed  (which  was  filed 
in  court)  bad  been  tendered  and 
payment  demanded.  Judgment,  in 
accordance  with  the  prayer,  for  the 
amount  of  the  note  and  interest,  and 
that  the  same  be  declared  a  lien  up- 
on the  land. 

Ueldf  that  the  facts  stated  in  the 
complaint  did  not  entitle  the  plain- 
tiff to  this  relief,  but  as  no  excep- 
tion was  taken  to  the  form  of  the 
judgment,  this  court  could  not  even 
modify  it    JemisonY.  Walsh... .Idl 

6.  Compromise  cf. — Money  paid  in 
satisfaction  of  a  judgment,  on  n 
settlement  and  compromise  of  such 
judgment  and  of  the  subject  of  liti- 
gation, cannot  be  recovered  back 
upon  the  reversal  of  the  judgment 
by  the  Supremo  Court.  Kax^man 
et  al  Y.  Diekensheets 258 

7.  Form  of. — The  form  of  a  judgment 
cannot  be  questioned  in  tho  Su- 
preme Court,  if  not  excepted  to  in 
the  court  below.  Gray  v.  Gwinn.A09 

8.  Appeal  after  Payment. — The  right 
of  appeal  is  not  waived  by  tho  vol- 
untary payment  of  the  jadgment 
Mill  V.  Starkweather 434 

9.  Decree. — Form  of. — Where  no  ex- 
ception has  been  taken  in  the  court 
below  to  the  form  of  a  decree,  the 
objection  cannot  be  raised  in'  the 
Supreme  Court.  Johnsorit  AdmWs 
V.  Unversaw ...435 

10.  Estoppel  in  Pais. — Fraud. — Jft*- 
take,  (5*c. — ^Where  one  of  several  de- 
fendants had  a  good  defense,  and  by 
tho  fraudulent  device  of  the  plain- 
tiff was  prevented  from  making  it, 
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and  also  from  making  his  motion 
within  the  timo  allowed  by  law,  to 
set  aside  the  judgment  for  mistake, 
inadvertence,  surprise,  or  excusable 
neglect;  held  that  the  plaintiff  and 
his  administrator  were  estopped 
from  enforcing  the  judgment  against 

such  defendant Ibid. 

11.  Same. — Excusable  Delay. — Where 
the  plaintiff  did  not  attempt  to  en- 
force such  judgment,  but  repeatedly 
asserted,  that  as  to  such  defendant  it 
was  released  and  satisfied;  the 
plaintiff's  administrator,  peeking  the 
enforcement  of  the  judgment  for 
the  first  time,  could  not  complain 
that  such  defendant  had  delayed  ten 
years  in  asserting  his  right Pnd. 

JUDICIAL  DISCRETION. 

See  GUAROIAM  AND  WARO,  3. 

JUDICIAL  NOTICE. 
See  Criminal  Law,  10. 

1.  Qeography. — Facilitieafor  Travel. 
This  court  is  bound  to  know  that  a 
few  hours  will  take  a  messenger 
Jft>om    Terro   Haute  to  Evansville. 

TTarrfv.  Colyhan  etux 395 

2.  Statutes. — The  courts  of  this  State 
must  take  judicial  notice  of  what  is 
and  what  is  not  the  public  statutory 
law  of  the  State.  JSvans,  Auditor, 
^c,  v.  Brovme 514 

3.  SaTM. — Limit  of  Judicial  Inquiry. 
Official  Authentication. — Where  a 
statute  is  authenticated  by  the  sig- 
natures of  the  presiding  officers  of 
the  two  houses  of  the  legislature, 
the  courts  will  not  search  further,  to 
ascertain  whether  such  facts  existed 
as  gave  constitutional  warrant  to 
those  officers  to  thus  authenticate 
the  act  as  having  received  legisla- 
tive sanction  in  such  manner  as  to 
give  it  the  force  of  law Ibid. 

JURISDICTION. 

See  Parbxtaxd   CmTiD,  1;  Railroad 
12. 

District  Court  of  U.  S.  See  Confisca- 
tion, 2. 

Common  Fleas  Court.  See  Guardian 
AND  Ward,  1,  2,  3. 

Courts    of  limited   jurisdiction.     See 

JUSTICB  OF  TBB  PBACB,  1,  2. 

1.     Common   Picas    Court. —  Vhidors\ 


Lien. — The  Court  of  Common  Pleas 
has  Jurisdiction  to  enforce  a  vend- 
or's lien  on  real  estate  for  unpaid 
purchase  money.  Jemison  t. 
Walsh...^ 167 

2.  Same.— Title  to  Real  Estate.— To 
deprive  the  Court  of  Common  Pleas 
of  jurisdiction  in  an  action,  on  the 
ground  that  the  question  of  the  ti- 
tle to  real  estate  is  involved,  that 
question  must  be  the  principal 
thing  to  be  determined Ibid. 

3.  Common  Pleas  Judge. —  Holding 
Circuit  Court. — A  Common  Pleas 
Judge  holding  the  Circuit  Court  has 
jurisdiction  where  the  title  to  real 
estate  is  in  issue.  Malady  v.  Mc' 
Enary 273 

4.  Common  Pleas  Court. — Title  to 
Real  Estate. — The  Common  Pleas 
Court  is  not  deprived  of  jurisdiction 
by  reason  of  the  title  to  real  estate 
being  put  in  issue  in  a  cause  com- 
menced in  that  court,  when  it  does 
not  appear  on  the  face  of  the  com- 
plaint that  such  question  is  involved, 
and  no  subsequent  pleading  raising 
that  issue  is  verified  by  affidavit. 
Bourgette  et  al.  v.  Hubinger  et  aZ.296 

6.  Same. — Mechanic's  Lien. — Where 
the  question  of  title  to  real  estate 
is  incidentally  put  in  issue  in  the 
Common  Pleas  in  a  case  in  which 
jurisdiction  is  expressly  conferred  on 
that  court,  as  in  a  suit  to  enforce  a 
mechanic's  lien,  the  jurisdiction  is 
not  thereby  ousted Ibid. 

6.  Same. — Title  to  Real  Estate.— X 
cause  was  transferred  from  the  Court 
of  Common  Pleas  to  the  Circuit 
Court  for  the  reason  that  the  title 
to  real  estate  was  in  issue,  as  ap- 
peared upon  the  face  of  the  com- 
plaint. 

Eeld^  that  the  decision  of  the  Com- 
mon Pleas  ordering  the  transfer  was 
conclusive  on  the  question  of  juris- 
diction. 

Held,  also,  that  the  ruling  of  the  Com- 
mon Pleas  on  demurrers  to  the  com- 
plaint was  coram,  non  judice  and 
void,  and  the  action,  when  trans- 
ferred, stood  in  the  Circuit  Court  as 
an  original  cause  brought  there- 
in.   Livesey  et  al.  v.  Livesey 398 

7,  Same. — Where  a  judge  of  the 
Common  Pleas  Court,  considering 
the  question  of  the  title  to  real  estate 
as  involved  in  a  case  in  that  court, 
orders  the  transfer  of  the  causo  to 
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the  Circuit  Court,  the  ruling is  final. 
HcanUUm,  v.  The  City  qf  New  AU 
hany m482 

JURY. 

1.  TrialhyJury. — OnuiitutiondlLaw. 
Aaseesment  of  Damagee. — Upon  an 
appeal  to  the  Circuit  Court  from  a 
proceeding  before  a  justice  of  the 
peace  to  assess  damages  sustained 
by  the  owner  of  land  taken  for  pub- 
lic use  under  the  ninth  section  of  the 
act  to  incorporate  the  Evansrille 
and  Illinois  Railroad  Company  (Lo- 
cal Laws  1849),  the  Circuit  Court, 
sitting  as  a  court  of  chancery,  may 
take  the  opinion  of  a  Jury  upon  a 
single  question  of  fact,  but  in  such 
cases  trial  by  Jury  is  not  a  constitu- 
tional right.  The  JEoanwiUe  ^ 
Crauifordmlle  R.  B.  Co.  v.  Miller, Id^ 

2.  New  TVidL — IHeconduetofJury. — 
That  the  finding  of  a  jury  should  be 
reached  without  ita  members  being 
exposed  to  improper  influences  is 
essential,  in  order  to  give  any  value 
to  the  verdict;  and  where,  by  rea- 
son of  an  Irregularity  on  the  part  of 
the  jury  there  can  be  no  certainty 
that  the  verdict  has  not  been  im- 
properly influenced,  there  should  be 
anewtriaL    Shorty.  West 367 

3.  Same.  —  Separation  of  Jury.  — 
Where  the  jury  had  retired  to  con- 
sider of  their  verdict,  and,  without 
the  consent  of  the  defendant  or  the 
permission  of  the  court,  about  eleven 
o'clock  at  night,  they  agreed  to  re- 
turn as  a  finding,  that  they  agreed 
to  disagree,  and  sealed  up  the  same 
and  disbanded  (having  informed  the 
bailiff  that  they  had  agreed  upon  a 
finding  and  scaled  it  up,  and  the 
bailiff,  acting  in  good  faith,  having 
permitted  them  to  go  to  their 
homes);  and  they  did  not  meet 
again  until  the  hour  of  eight 
the  next  morning,  when  they  de- 
stroyed the  finding  agreed  upon, 
and  brought  into  court  a  general 
and  special  verdict  against  the  de- 
fendant; 

Held^  that  a  motion  for  a  new  trial  by 
the  defendant,  assigning  this  mis- 
conduct of  the  jury  for  cause,  should 
have  been  sustained...... ^Ibid. 

JUSTICE  OP  THE  PEACE. 

See  Gravel  Road,  1,  2;  Pleadxko,  17, 
25;  Railroad,  14. 


1 .  Jurisdiction.  —  ReeognUanee.  -—  A 
justice  of  the  peace  has  Jurisdiction 
to  take  a  recognizance  for  the  ap- 
pearance of  a  prisoner  at  a  futue 
time,  to  answer  a  general  charge 
of  an  offense,  so  defectively  stated 
in  its  details  that  the  prisoner  might 
well  have  objected  to  the  sufficiency 
of  the  affidavit,  fhe  State  v.  Go- 
chenheimer  et  at ..63 

2.  Same. — jEWcfencc— The  proceed- 
ings of  a  court  of  inferior  and  lim- 
ited jurisdiction  cannot  be  recog- 
nized as  ralid,  unless  the  fiicts  nec- 
essary to  give  Jurisdiction  in  the 
particular  case  are  affirmatively 
shown  to  exist;  and  the  taking  of  a 
recognizance  by  a  justice  of  the 
peace  is  within  this  rule ..Ibi<L 

JUSTIFICATION. 

5reTRi8PASS,3. 

In 

LANDING. 

See  River. 

LANDLORD  AND  TENANT. 

1.  Tenancy  from  Tear  to  Tear. — A 
tenancy  in  which  the  premises  are 
occupied  by  the  assent  of  the  land- 
lord without  any  written  or  definite 
verbal  agreement,  the  tenant  pay- 
ing the  taxes  and  such  other  rent  as 
the  landlord  requires,  is,  xmder  our 
statute,  a  tenancy  from  year  to  year. 
Bose  T.  Schneider.. 423 

2.  Parol  Contract. — A  tenant  from 
year  to  year  by  parol  may  by  parol 
convey  or  surrender  his  right  of 
possession • Ibid. 

LANDS. 

1.  County  Purveyor. — FracUorud  See- 
<ion».— Survey  by  county  surveyor 
to  establish  the  comers  between  the 
south  half  of  the  north-east  quarter 
of  a  fractional  section,  entered  De- 
cember Ist,  1832,  and  the  north 
half  of  said  quarter,  entered  Sep- 
tember 13th,  1833,  the  former  de- 
scribed on  the  tract-book  as  80 
acres,  the  latter  as  77.69  acres. 

Beldf  that  the  comers  should  have 
been  so  established  as  to  make  the 
interior  half  quarter  twenty  chains 
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wida^-^iTeM^ft^  V,  TndU  ei  a^...306 
3.  Dotumeniary  EvideneC'^Authenti' 
cation.'^A  tract-book  kept  in  a  re- 
corder's office,  admitted  in  evidence, 
had  the  following  heading:  "List 
of  lands  sold  in  that  part  of  Dela- 
ware connty  lying  in  the  Indiana- 
polis district,  from  the  first  sale  np 
to  the  Ist  of  January,  1841 ;''  and 
the  following  certificato  of  authen- 
tication was  ottached  thereto :  "  Au- 
ditor's Office,  Indianapolis,  April 
27th,  1841,  I,  Morris  Morris,  Au- 
ditor of  Public  Accounts,  do  hereby 
certify  that  the  foregoing  list  of 
lands  is  correctly  transcribed  ftt)m 
the  tract-book  on  file  in  my  office. 
M.  Morris,  a.  p.  a." 
Meldf  that  this  was  a  sufficient  authen- 
tication under  the  act  of  March  6th, 
1861,  2  G.  A  H.  181,  sec.  l..,.*.Ilnd, 

LAPSE  OF  TIMS. 

See  JuDOUEMT,  11. 

LEGACY. 

See  Will;  Sit-Off,  1. 

LEVY. 

See  Attaobvbnt;  Exbcutiov. 

LICENSE. 

SeehiqvoRhxWf  Tbsbpass,  4. 

LIEN. 

See  Miobahio'b  Libv. 
Of   Vendor,    See  Vbhdob  and  Pu&- 

CHABBR. 

LIMITATIONS,   STATUTE  OF. 

See  DBBOimT,  1;  STATUTisCoireT&crBD, 
6,7. 

JVoudL — ^The  statute  proTiding  that 
actions  for  relief  against  firau<£i  must 
be  commenced  within  six  years  af- 
ter the  cause  of  action  has  accrued 
(2  G  k  E,  156,  sec.  210)  greatly 
changes  the  law  as  it  existed  when 
BaymondY,  Simonean,  4  Blackf.  77, 
was  decided.  It  applies  as  well  to 
suits  in  equity  as  at  law;  and  under 
it  time  begins  to  run  befbre  discoT- 
ery  of  the  cause  of  action,  unless 
the  defendant  shall  conceal  his  lia- 
bility.   JPUeher  ei  al.  v.  I%inn,..202, 


LIQUOR  LAW. 

1.  Evidence. — A  person  having  pur* 
chased  liquor  in  a  store  room  fronft 
one  who  stated  that  it  must  not  be 
drank  there,  opened  a  door  and 
stepped  into  a  shed  attached  to  the 
store  room  building,  placed  the  bot- 
tle of  liquor  and  tumblers  furnished 
by  the  seller  on  a  box  found  there, 
and,  when  the  liquor  had  been 
drank,  left  the  tumblers  on  the  box, 
and  passed  back  through  the  store 
room  to  the  street,  the  entire  premi- 
ses belonging  to  a  third  person,  the 
store  room,  but  not  the  shed,  being 
rented  by  the  seller. 

Heldf  that  the  seller  suffered  the 
liquor  to  be  drank  in  his  house 
within  the  intent  of  the  statute. 
Stone  T.  The  StaU 115 

2.  VieorderUf  Houeej-^Axt  action  may 
be  maintained  by  the  State  on  a 
bond  executed  under  the  require- 
ments of  the  act  to  regulate  the 
sale  of  spirituous  liquors,  approved 
March  5th,  1859,  for  the  breach  of 
keeping  a  disorderly  house.  Jfe- 
Qrimee  ei  at,  v.  TJie    StaU 140 

3.  Statute  Conetnted, — The  ninth  sec- 
tion of  the  liquor  law  of  1859  (1  G. 
k  H.  616)  applies  to  unlicensed  as 
well  as  licensed  retailers.  FOgen- 
rider  v.  The  StaU. ^238 

4.  Lieenee. — Appeal  by  Remonetra- 
iore. — An  appeal  by  remonstrators, 
within  thirty  days,  from  an  order 
of  the  board  of  county  commission- 
ers granting  a  license  to  retail  in- 
toxicating liquors  suspends  the  op- 
eration of  the  order.  Molihan  v. 
The  StaU 266 

5.  Same, — The  appeal  is  taken  by 
the  filing  of  the  bond  as  provided  by 
section  32,  1  G.  &  H.  253.     The  is- 

•  suing  of  summons,  where  necessary 
(by  section  34,  id.)^  is  after  the 
cause  has  been  docketed  in  the 
court  to  which  the  appeal  is  taken, 
where  it  is  tried  as  an  original 
cause..... Ibid. 

6.  Retailing  ^thoui  Lieenee. — Eoi" 
denee. — On  the  trial  of  an  informa- 
tion for  retailing  intoxicating  liquor 
without  license,  proof  that  it  was 
sold  at  a  saloon  in  which  the  defend- 
ant transacted  a  retail  liquor  trade, 
by  a  person  who  was  his  ser- 
vant in  conducting  that  trade,  suffi- 
cientiy  connected  the  accused  with 
the  commission  of  the  offenae^Ibid. 
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LOST  WRITING. 
See  EviDBNCB,  16. 

MALICE. 
Murder,    See  Cbiminal  Law,  6,  7,  8. 

MALICIOUS  PROSECUTION. 

i.  To  support  an  action  for  malicions 
prosecution,  it  must  be  shown  that 
the  prosecution  is  determined.  Hays 
T.  Blizzard. 457 

2.  Same. — Where  an  indictment  has 
been  quashed  and  the  defendant  dis- 
charged by  the  judgment  of  the 
court,  there  is  such  a  termination 
of  the  prosecution  as  is  necessary  to 
support  an  action  for  malicious  pros- 
ecution  Ibid. 

0.  Probable  Omue. — The  mere  be- 
lief that  a  person  has  been  guilty 
of  a  crime  is  not  sufficient  to  author- 
ize a  criminal  prosecution  against 
him;  but  where  the  facts  known  to 
the  prosecutor,  or  the  information 
received  by  him  f^om  sources  enti- 
tled to  credit,  are  such  as  to  justify 
the  belief,  in  the  mind  of  a  person 
of  reasonable  intelligence  and  cau- 
tion, that  the  accused  is  guilty  of 
the  crime  charged,  and  the  prosecu- 
tion is  induced  thereby,  such  a  state 
of  facts  constitutes  probable  cause, 
though  it  may  subsequently  appear 
that  the  accused  is  innocent Ibid. 

MANSLAUGHTER. 

See  Cbiminal  Law,  G,  7,  8. 

MARRIED  WOMAN. 

^e  Husband  AND  Wifb;  Vendor  and 

PtJRCHASBB,  16,  17. 

MEASURE  OF  DAMAGES. 
See  Dahagbs. 

MECHANIC'S  LIEN. 

1.  Common  Pleas, — Jurisdiction,  — 
Where  the  question  of  title  to  real 
estate  is  incidentally  put  in  issue  in 
the  common  pleas  in  a  case  in  which 
jurisdiction  is  expressly  conferred 
on  that  court,  as  in  a  suit  to  enforce 
a  mechanic's  lien,  the  jurisdiction 
is  not  thereby  ousted.    Bowgeite  ei 


al.  T.  HMnger  eidL 296 

2.  Insufficient  Notice. — In  an  action 
to  enforce  a  mechanic's  lien  under 
the  statute,  the  objection  that  the  no- 
tice of  the  lien  filed  in  the  recorder's 
office  does  not  contain  a  sufficient  de- 
scription of  the  property  against 
which  the  lien  is  sought^  is  not  rais- 
ed by  demurrer  to  the  complaint, 
but  by  motion  to  strike  out  that  part 
of  the  complaint  relating  to  the 
lien Ibid. 

3.  Pleading. — Complaint. — ^The  ques- 
tion of  the  indebtedness  and  of  the 
right  to  the  lien  are  properly  pre- 
sented in  the  same  paragraph  of  the 
complaint, Ibid. 

MISJOINDER  OF  PARTIES. 

See  Pabtiss,  4,  5,  6. 

MISREPRESENTATION. 
See  Sale,  3. 

MORTGAGE. 

See  CoNTBACT,  13;  Decbdents'  Es- 
tates, 6,  7,  8,  9;  Pleading,  27; 
Vbndob  and  Pubchaseb,  2,  24,  25. 

Sale  in  Parcels.  See  Shebiff's  Sale,  4 
to  8. 

1.  Chattel  Mortgage. — Registrg. — The 
registry  of  a  chattel  mortgage  de- 
scribing the  property  as  "three 
yoke  of  oxen,"  cannot  charge  with 
notice  a  subsequent  bona  fide  pur- 
chaser from  a  third  person;  nor 
would  actual  knowledge  of  the  con- 
tents of  the  mortgage  be  sufficient 
to  put  such  a  purchaser  on  inquiry. 
McCordetaL  y.  Cooper 9 

2.  Same. — Query ^  Whether  registry 
has  any  further  cfifect  than  that  of 
constructive  notice  of  the  contents 
of  the  instrument  as  registered.i&tU 

3.  Decedents^  Estates.— Administrator. 
An  administrator  is  presumed  to  be 
cognizant  of  mortgages  executed  by 
the  decedent  in  his  lifetime  upon 
his  real  and  personal  property,  and 
they  are  not  bartcd  by  a  failure  to 
file  a  statement  of  them  within  the 
time  limited  for  the  filing  of  claims 
by  section  62  of  the  "act  providing 
for  the  settlement  of  decedents'  es- 
tates," ftc.  (2  G.  ^  H.  501),  being 
expressly  excepted  therein.  CoU  t, 
McMiekle.  AdmW 94 

4.  Same. — Residue  after  Foreelaure. 
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After  foreclosure,  bj  proceeding  in 
rwMj  and  sale  of  land  mortgaged  bj 
a  decedent  in  his  lifetime  to  secure 
his  promissory  note,  the  residue  of 
the  debt  does  not  cease  to  be  a 
mortgage  debt  within  the  meaning 
of  the  exception  in  that  section,  and 
payment  thereof,  may  be  claimed 
out  of  the  other  assets  of  the 
estate ~ Ibid. 

5.  Decedents^  Estates. — ^The  personal 
property  of  a  decedent  is  the  pri-^ 
mary  fund  for  the  payment  of  debts, 
and  the  filing  of  a  note  made  by 
the  decedent  in  his  lifetime,  and 
secured  by  a  mortgage  on  his  real 
estate,  as  a  claim  against  his  estate, 
entitles  the  holder  to  a  pro  rata  divi- 
dend out  of  the  assets.  Clarke  v. 
Henshaw 144 

G.  Same. — Sale  by  Administrator  to 
Discharge  Lien. — Nothing  less  than 
full  payment  of  such  a  note  re- 
leases the  mortgage,  though  the 
holder  of  the  note  have  notice  of 
the  sale  of  the  mortgaged  property 
by  the  administrator,  under  an  or- 
der of  court,  and  receive  his  pro 
rata  portion  of  the  proceeds,  unless 
the  property  be  sold  under  the  pro- 
visions of  the  statute  (2  G.  &  H. 
512,  sec.  89)  authorizing  a  sale  for 
the  purpose  of  discharging  the 
lien Ibid. 

7.  Foreclosure. — A  note  secured  by 
mortgage  on  real  estate  was  surren- 
dered, and  the  mortgage  satisfied 
of  record  by  the  mortgagee,  upon 
the  representation  of  the  mortgagor 
that  he  had  conrcyed  the  mort- 
gaged property  to  a  third  person, 
from  whom  the  mortgagee  thereup- 
on accepted  a  new  mortgage  on 
said  real  estate  for  the  debt. 

Ileld^  that  the  deed  from  the  original 
mortgagor  to  such  third  person,  the 
parties  thereto  being  satisfied  that 
it  should  stand,  could  not  be  dis- 
turbed at  the  instance  of  the  mort- 
gagee, seeking  to  revive  and  fore- 
close the  first  mortgage.  Fewell  et 
al.  v.  Kessler 195 

8.  Same, — Trustee. — Assignment  by. — 
A  deed  in  the  nature  of  a  mortgage 
on  real  estate  to  secure  the  payment 
of  a  note  was  made  to  a  person,  as 
trustee,  who  afterwards  became  a 
beneficiary  of  the  trust  by  descent, 
as  one  of  the  two  heirs  at  law  of  the 
legatee  of  the  cestui  que  trusty  and 

Vol.  XXX.— 86. 


assigned  the  note  and  trust  deed  to 
his  co-heir,  without  administration 
on  the  estate  of  the  legatee. 
Held,  that  a  suit  to  foreclose  thd  trust 
deed  might  be  maintained  in  equity 
by  one  claiming  through  such  assign- 
ment.   Martin  et  ux.  v.  Jlecd 213 

9.  Foreclosure.  —  Parties.  —  In  tha 
foreclosure  of  a  mortgage  cjcccuted 
by  husband  and  wife,  the  wife  is  a 
proper  party  defendant.  Chambers 
et  ux.  Y.  Nicholson 249 

10.  Redemption. — A  mortgage  of  real 
estate  executed  and  recorded  after  a 
decree  of  foreclosure  on  a  former 
mortgage,  but  before  sale  under 
sash  decree,  does  not  give  the  junior 
mortgagee  the  right  to  redeem. 
Harlocky.  Barnhizer  etal 370 

11.  Same. — Suit  by  a  junior  mortgagee 
to  redeem  the  mortgaged  premises 
from  a  sale  under  a  decree  of  fore- 
closure on  a  prior  mortgage,  to 
which  decree  the  junior  mortgagee, 
whose  mortgage  was  unrecorded, 
was  not  a  party.  The  complaint 
did  not  aver  that  the  holder  of  the 
senior  mortgage  had  notice  of  the 
unrecorded  mortgage,  or  that  the 
purchaser  had  such  notice. 

Held^  that  the  complaint  was  bad  on 
demurrer Ibid. 

\2.  Mortgage. —  Conditioned  Sale. — 
Construction  of. — Evidence. — It  is 
settled  in  this  State  that  parol  evi- 
dence is  admissible  to  aid  in  distin- 
guishing between  a  conditional  sale 
and  a  mortgage.  Meath  y.  Will' 
iams 495 

13.  Same. — In  a  case  of  doubt,  equity 
will  construe  a  writing  as  a  mort- 
gage rather  than  a  conditional 
sale Ibid. 

14.  Same -^On  the  25th  of  March, 
1858,  J.  II.  and  B.  W.  executed  the 
following  instruments,  the  land 
therein  mentioned  having  been  con- 
veyed by  B.  W.  to  D.  H.  on  tho 
24th  of  February,  1858,  by  a  deed 
absolute  on  its  face:  *'Tliis  is  to 
certify  that  I  am  to  make  or  cause 
to  be  made,  a  deed  for  3G0  acres  of 
land  iu  Bentou  county,  Indiana,  the 
land  B.  W.  sold  to  me  for  D.  II.,  on 
the  i)aymcut  of  all  raoney  to  said 
D.  II.  that  ho  pays  on  said  land; 
that  is,  if  thf  money  is  paid  on  or 
before  the  23d  of  February,  1859. 
(Signed)  J.  D."  "This  is  to  cer- 
tify that   I,   B.  W.,  sold  to  J.  H. 
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for  D.  H.,  on  tlio  23d  day  of  Fcbru- 
arr,  1858,  360  acres  of  land  in  Ben- 
ton county,  Indiana,  for  $5,400;  and 
I  agree  to  receive  all  receipts  'where 
money  is  paid  for  claims  against  the 
land,  as  payments  on  the  above 
land  mentioned;  and  I  agree  to  take 
a  note  B.  B.  &  Co.  hold  against  me 
in  payment  on  said  land;  and  I 
give  full  possession  ih)m  day  of 
sale.  (Signed)  B.  W.  Received  on 
the  above  land  $1,007.67.  (Signed) 
B.  W." 
Held^  upon  these  writings  and  parol 
evidence  showing  that  the  convey- 
ance was  intended  to  be  a  security 
for  the  payment  of  money,  that  the 
transaction  was  a  mortgage Ibid. 

MUNICIPAL  CORPORATION. 

Su  Crrr;  Trxtbt,  9. 
MURDER. 

5m  Criminal  Law,  5.  6,  7,  8, 13. 

Br. 

NAMB. 

See  Abatement,  2 ;  Gravel  Road,  3. 

1.  Name  of  Grand  Juror. — Among 
the  names  pf  the  grand  jurors  in  the 
record  was  "  A.  J.  Moore,"  and  the 
record  recited,  that  "Andrew  J. 
Moore"  was  appointed  foreman. 

neldf  that  there  was  nothing  in  the 
objection,  that  the  names  of  the 
members  of  the  grand  jury  were  not, 
for  this  reason,  sufficiently  set  out. 
SUmev.  The  State 115 

i.  NafM  Unknoton.  —  Evidence.  — 
Where  an  indictment  states  that 
the  Christian,  or  "  given,"  name  of 
the  defendant  is  unknown  to  the 
grand  jury,  and  there  is  no  proof  of 
the  allegation  on  the  trial,  there  can 
bo  no  conviction Ibid. 

NECESSITY. 

Work  of.    See  Sunday,  1,  2. 

NEGLIGENCE. 

See  GiTT,  7,  8;  Common  Carrier,  1,  2. 

1.     SxeavatioH  in  Sidewalk  of  City. — 
Injvry  to  P<r«(m.^The  owner  of  a  I 
lot  in  a  city,  having,  by  permission  | 


of  the  city  authorities^  caused  ui 
excavation  to  bo  made  in  a  side- 
walk, along  which  people  areaccus* 
tomcd  to  poss^  for  the  purpose  of 
constructing  an  area  by  the  side  of 
a  building  to  bo  erected  on  such  lot, 
it  is  his  duty  to  see  that  proper  pn^ 
tcction  against .  injury  to  persons 
passing  along  the  sidewalk  is  pro- 
vided; and  if,  in  consequence  of 
such  excavation  being  insufficiently 
guarded,  a  passer  on  the  sidewalk 
falls  in  and  is  injured,  without  his 
own  fault,  the  lot  at  the  time,  for 
the  purpose  of  constructing  the 
area  and  erecting  the  building  under 
a  contract,  being  in  the  exclusive 
possession  of  a  third  person,  the 
contractor,  who  has  complied  with 
the  stipulations  of  his  contract,  the 
owner  is  liable  for  the  injury  so  re- 
ceived. Silvers  v.  Nerdlinyer  etaL.53 

2.  Contractor. — Recovery  overAyaineU 
Where  there  is  no  provision  in  the 
contract  that  the  contractor  shall 
have  exclusive  possession  of  the  lot, 
or  stipulation  that  he  shall  keep 
the  area  properly  guarded  during 
the  progress  of  the  work,  as  between 
him  and  the  owner,  there  is  no  im- 
plied obligation  that  the  contractor 
shall  keep  it  so  guarded,  whatever 
liability  ho  may  incur  to  others  by 
leaving  it  unguarded;  and,  having 
performed  his  work  according  to  the 
contract,  he  is  not  liable  over  to  the 
owner  for  damages  recovered  against 
the  latter  for  such  injury Ibid, 

3.  Willful  Injury* — Where  an  injury 
is  alleged  to  "have  been  willfully 
done,  it  is  not  necessary  that  it 
should  appear  that  the  plaintiffs 
negligence  did  not  contribute  to  it. 
The  Indlie,  PitUburgh,  f  CTeoeland 
R.  R.  Co.  V.  Petty 261 

NEW  TRIAL. 

See  PRACTtcB,  8,  23,  26,  33,  34,  38,  51, 
67,  61. 

1.  Motion, — That  the  finding  is  too 
small,  in  an  action  upon  a  contract, 
is  embraced  in  the  fifth  statutory 
cause  for  a  new  trial,  and  must  be 
assigned  in  the  motion  therefbr,  in 
order  to  present  the  question  on  ap- 
peal to  this  court.  lYank  ct  aL  v. 
Kesaler  tt  ux 8 

2.  Surprise. — Motion  by  plaintiff  for 
a  new  trial,  on  the  ground  of  sur- 
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prise,  wbicb  ordinary  prudence 
conld  not  hare  guarded  against.  In 
support  of  the  motion  tho  plaintiff 
filed  his  own  affidavit,  setting  forth 
that  certain  testimony  of  the  defend- 
ant, which  plaintiff  had  not  ex- 
pected, and  by  which  he  was  sur- 
prised, was  untrue ;  that  he  did  not 
know  of  any  evidence  by  which  to 
contradict  such  testimony  till  after 
verdict,  when  he  was  informed,  for 
the  first  time,  of  the  true  state  of 
tho  facts  and  the  falsity  of  such  tes- 
timony, by  a  third  person,  whose  af- 
fidavit he  also  filed,  whicn  set  forth 
facts  not  contradictory  of  such  tes- 
timony, but  going  to  avoid  it. 
Held^  that  these  affidavits  did  not 
show  such  grounds  of  surprise  as  en- 
titled the  plaintiff  to  a  new  trial. 
Larrimore  v.  Williams 18 

3.  Newly  Discovered  Evidence,  — 
Where  the  evidence  given  on  the 
trial  is  not  in  the  record,  this  court 
cannot  say  there  was  error  in  refos- 
!ng  to  grant  a  new  trial  on  the 
ground  of  newly  discovered  evi- 
dence, though  the  affidavits  in  sup- 
port of  the  motion  be  otherwise  suf- 
ficient, for  it  cannot  know  how  far 

"  the  alleged  newly  discovered  evi- 
dence would  be  merely  cumula- 
tive  Ibid, 

4.  As  of  Right, — A  new  trial  cannot 
be  claimed  without  cause  shown, 
under  section  601  of  the  code,  in  an 
action  to  recover  damages  for  ob- 
structing an  alleged  easement..7i&{cf. 

B.  Motion. — Assignment  of  Error, — 
A  motion  for  a  new  trial  on  the 
ground  that  "the  verdict  is  not 
sustained  by  the  evidence,''  does 
not  present  the  question  stated  in 
an  assignment  of  error,  "  that  the 
judgment  is  for  a  larger  amount 
than  was  proved  by  the  evidence  of 
the  appellee.   Ehrman  v.  Kramer,2Q 

C.  Admission  of  Evidence, — In  a  suit 
for  slander,  in  which  there  had  been 
a  change  of  venue,  the  plaintiff  was 
permitted,  over  the  objection  of  the 
defendant,  to  prove  that  the  latter 
bad  said  to  the  witness,  thai  "  he 
wanted  to  bring  the  case  here  on  a 
change  of  venue,  because  he  wanted 
H.  (the  plaintiff)  to  have  some  trou- 
ble as  well  as  him  all." 

Held^  that  this  was  an  error  of  law, 
for  which  the  defendant  was  entitled 
to  a  new  trial.  Peterson  ▼.  Buteh- 
tjuon..... 38 


7.  Withdrawal  </  Submiuion  for 
Trial. — ^Erroneously  permitting  the 
submission  of  a  cause  to  tho  court 
for  trial  to  be  withdrawn,  after  all 
the  evidence  has  been  heard  and  be- 
fore finding,  is  not  a  good  cause  for 
setting  aside  a  trial  had  at  a  subse- 
quent term.  SUlwell  et  al,  v.  Chap-' 
pell ....72 

8.  Assignment  qf  Error, — Where  tho 
overruling  of  a  motion  for  a  new 
trial  is  not  assigned  as  error,  ques- 
tions which  should  be  included  in 
such  a  motion  will  not  bo  consider- 
ed by  this  court  on  appeal...... iitd!. 

9.  Excessive  Damages, — ^The  Supreme 
Court  will  not  reverse  a  judgment 
for  the  purpose  of  granting  a  new 
trial  on  the  ground  of  excessive 
damages,  where  the  verdict  is 
within  the  range  of  the  evidence. 

Wishmier  v.  Behymer 102 

10.  Admission  q/  Evidence, — Error 
Cured. — ^The  error  of  admitting  im- 
proper evidence  over  objection,  is 
cured  by  the  instruction  of  the  court 
to  the  jury  to  disregard  such  evi- 
dence  Ibid, 

11.  C%«r^0  to  Jur^/.-^A  misstatement 
of  the  law  in  the  charge  to  the  jury 
on  the  trial  of  an  indictment 
which,  under  all  the  circumstances, 
could  not  prejudice  the  defendant, 
is  not  a  good  cause  for  a  new  trial. 
Harris  V,  The  State. ..131 

12.  Motion.  —  Damages, — A  motion 
for  a  new  trial  assigned  for  cause, 
"error  in  finding  any  sum  against 
the  defendants  and  giving  judgment 
for  the  plaintiff,  when  the  judgment 
should  have  been  given  against  tho 
State,  and  in  favor  of  the  defend- 
ants, because,  at  most,  only  nomi- 
nal damages  could  be  recovered  on 
the  evidence  against  the  defend- 
ants." 

Held,  that  the  question  of  tho  assess- 
ment of  too  large  an  amount  of  re- 
covery was  not  presented.  Mc- 
Chimes  et  al,  v.  The  State 140 

13.  Ifew  Trial  qfter  Term, — Com- 
plaint under  section  356  of  the  code 
for  a  new  trial  of  a  cause  wherein 
husband  and  wife  were  plaintifl^. 
One  paragraph  of  tho  complaint  in 
the  original  proceeding  counted  on 
a  cause  of  action  belonging  to  the 
wife,  for  which  she  might  have  sued 
alone,  or,  as  she  did.  Jointly  wlUi 
her  husband. 

Meld^  that  the  application  should  have 
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been  bjr  both  plaiiitiffd,  and  being 
eo,  that  the  complaint  waa  insaffl- 
cient  for  not  averring  that  the 
newly  discovered  evidence  was  not 
fallj  known  to  tho  husband  at  the 
time  of  the  previous  trial,  but  mere- 
ly alleging  that  tho  wife  had  since 
discovered  it.  Berry  et  al.  v.  Dai- 
hj 183 

14.  ^videnee, —  Weight  of. — Supreme 
Court, — ^It  is  not  the  province  of  the 
Supreme  Court  to  weigh  tho  evi- 
dence and  determine  the  preponder- 
ance thereof.  Defore  it  will  inter- 
fere upon  the  evidence  alone,  it 
must  appear  by  the  record,  not 
merely  that  tho  finding  was  against 
the  weight  of  evidence,  but  that  it 
was  wrong  beyond  any  question 
whatever.  The  InSlie^  Cincinnatiy 
andLqfayetUB,B.  Co.y.  Trialer,2A3 

15.  Ezeemve  Damages, — ^Tbe  Su- 
preme Coort  will  not  consider  tho 
question  of  excessive  damages  if  it 
be  not  embraced  in  a  motion  for  a 
new  trial.  Button  et  al.  r.  Orim- 
wood. , 364 

16.  Misconduct  of  Jury. — ^That  the 
finding  of  a  jury  shoi^d  be  reach- 
ed without  its  members  being  ex- 
posed to  improper  influences,  is  es- 
sential, in  order  to  give  any  value 
to  the  verdict;  and  where,  by  rea- 
son of  an  irregularity  on  the  part  of 
the  jury,  there  can  be  no  certainty 
that  the  verdict  has  not  been  Im- 
properly influenced,  there  should  be 
a  new  trial.    Short  t.  Weet 367 

17.  Same. — Separation  pf  Jury. — 
Where  the  jury  had  retired  to  con- 
sider of  their  verdict,  and,  without 
the  consent  of  the  defendant  or  the 
permission  of  the  court^  about  eleven 
o'clock  at  night,  they  agreed  to  re- 
turn as  a  finding,  that  they  agreed 
to  disagree,  and  sealed  up  the  same 
and  disbanded  (having  informed  the 
bailifif  that  they  had  agreed  upon  a 
finding  and  sealed  it  up,  and  the 
bailifif,  acting  in  good  faith,  having 
permitted  them  to  go  to  their 
homes);  and  they  did  not  meet 
again  until  the  hour  of  eight 
the  next  morning,  when  they  de- 
stroyed the  finding  agreed  upon, 
and  brought  into  court  a  general 
and  special  verdict  against  tho  de- 
fendant; 

EeH  that  a  motion  for  a  new  trial  by 
the  defendant,  assigning  this  mis- 


conduct of  the  jury  for  cause,  shoold 
havo  been  sustained Ibid. 

18.  Motion, — Supreme  Court — A  par- 
ty making  a  motion  for  a  new  trial 
is  bound  by  the  reasons  assigned 
therein,  as  shown  by  the  record, 
and  can  urge  no  others  in  the  Su- 
premo Court.     Gray  v.  Gwinn,.A(i9 

19.  Motion. —  Amount  <^f  Becooery. 
If,  in  an  action  on  a  promise  to  pay, 
the  motion  for  a  new  trial  does  not 
specify  tho  fifth  statutory  cause,  no 
question  as  to  tho  amount  of  the 
verdict  is  presented.  Dix  v.  Akere 
etal 431 

20.  Ai  of  Bight. — In  an  action  to  re- 
cover real  property,  a  new  trial  was 
granted  tho  defendant  on  condition 
of  the  payment  of  costs  in  sixty 
days.  After  the  sixty  days,  but 
within  one  year  after  judgment,  ho 
paid  the  costs  and  moved  for  a  new 
trial.  The  judge  having  been  of 
counsel,  the  motion  was  set  down 
for  hearing  before  another  judge, 
and  the  order  for  a  new  trial  was 
made  after  tho  expiration  of  the 
year. 

Beld,  that  the  court  could  only  make 
the  order  upon  tho  payment  of  tho 
costs,  and,  the  costs  not  having  been 
paid,  the  first  order  amounted  to 
nothing. 

Beldf  also,  that  the  defendant,  having 
entered  his  motion  and  paid  the 
costs  within  the  time  fixed  by  law, 
thus  secured  the  right  to  have  a  new 
trial,  of  which  right  the  delay  of 
the  court  could  not  deprive  him. 
FalU  V.  Hawthorn 444 

NOTARY  PUBLIC. 

See  Dbcbdikts'  Estates,  12. 

NOTICE. 

8u  MoaTGAGB,  1,  11;  Sheriff's  Salb, 
6;  Vendob  and  PuBCHASsn,  21,  24. 
25. 

O. 

OBTAINING  eiGNATURB  BY 
FALSE  PRETENSES. 

Su  Cbiminal  Law,  16, 17. 

OFFICIAL  BOND. 

See  BovD,  1. 
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OFFICIAL  OISGBETIOK. 

See  SmBiVF's  Sali,  I,  2. 

OPEN  AND  CLOSE. 

See  Railroad,  3. 

OVEESEBRS  OP  THE  POOB. 

See  PooB,  2. 

.    P. 

PARENT  AND  CHILD" 

nUffitimate  children.     See  Bastardy. 

Oteiody. — Jttriediction. — A  jadgment, 
tho  effect  of  which  is  to  deprive  a 
father  of  tho  right  to  the  custody  of 
his  infant  child,  without  jurisdiction 
of  the  person  of  the  father  having 
been  acquired  by  notice,  is  void. 
Lee  et  vx.  v.  Back 148 

PARTIES. 

See  Deposition,  2;  Gravel  Road,  7; 
Trust,  9;  Partition^  2;  New  Trial, 
13. 

1.  Joinder  of, — Under  tho  code,  in 
a  Joint  action  against  two,  as  mak- 
ers of  a  joint  and  several  promis- 
sory note,  both  of  whom  have  been 
duly  served  with  process,  the  plain- 
tiff, having  by  leave  of  court  dis- 
missed as  to  one,  may  proceed  to 
judgment  against  the  other;  and 
such  judgment,  remaining  in  force 
against  tho  latter,  is  no  bar  to  a  sub- 
sequent suit  on  the  note  against  the 
former.     Maiden  y.   Webster 317 

2.  Promissory  Note. — Tho  equitable 
owner  of  a  promissory  note  may 
sue  upon  it  in  -his  own  name,  and 
possession  of  the  note  is  evidence  of 
such  ownership.  Onmer  v.  Cook 
ttal 331 

3.  Practice,  —  Foreclosure.  —  In  the 
foreclosure  of  a  mortgage  executed 
by  husband  and  wife,  the  wife  is  a 
proper  party  defendant.  Cham- 
bers ct  itx.  V.  Nicholson 349 

4.  Mi^oindcr. —  Plaintiffs.  —  Demur^ 
rer. — Where  two  tr  more  plaint- 
iffs unite  in  bringing  a  joint  action, 
the  question  whether  they  can  prop- 
erly join  in  tho  suit  is  raised  by  a 
demurrer  for  the  want  of  sufficient 


facts.     Goodnight  v.  Ooar  et  a2..4]8 

5.  Same,— Code, — The  code  has  re- 
enacted  the  rules  which  had  pre- 
vailed in  courts  of  equity  as  to  who 
must  join  as  plaintiflPs,  and  may  be 
joined  as  defendants;  and  as  to 
those  cases  in  which,  in  equity, 
plaintiffs  might  or  might  not  have 
joined,  at  their  option,  it  was  in- 
tended that  the  subject  should  be 
governed  by  tho  rules  of  pleading 
in  courts  of  equity —each  case  to  be 
decided  by  the  courts  upon  author- 
ity and  analogy Ibid, 

6.  Same. — Five  persons  subject  to  an 
impending  drah  for  soldiers  exe- 
cuted a  written  agreement  to  pay 
their  proportional  amount  to  hire 
substitutes  to  fill  the  places  of  such 
of  them  as  might  bo  drafted.  Four 
were  drafted,  of  whom  one  did  not 
procure  a  substitute,  avoiding  mili- 
tary service  and  the  necessity  of 
procuring  a  substitute  by  failing  to 
report  himself  for  duty,  and  three 
hired  substitutes  and  united  as  plain- 
tiffs in  an  action  against  the  others 
upon  the  agreement. 

Beldy  that  the  plaintiffs  could  not  for- 
merly have  joined  in  chancery,  and 
that  they  could  not  properly  join 
under  the  code., Ibid, 

PARTITION. 

^0  Estoppel,  5,  <>;  Will,  9. 

1.  Wife's  Portion. — Subsequent  Mar^ 
riage. — If  a  widow  marry,  holding 
real  estate  by  virtue  of  a  previous 
marriage,  her  power  to  alienate 
such  real  estate  is  suspended  during 
such  subsequent  marriage,  but  not 
tho  power  of  the  court  in  a  suit  for 
partition  to  direct  a  sale  and  make 
such  an  investment  of  the  proceeds 
as  will  secure  the  principal  to  her 
upon  her  surviving  her  husband,  or 
to  her  children  upon  her  death. 
Finch  et  al.  v.  Jackson 387 

2.  Drfect  of  Parties, — The  objection 
to  a  complaint  in  partition  that  it 
discloses  tho  fact  that  a  certain  por- 
tion of  the  lands  sought  to  be  divi- 
ded is  owned  by  the  plaintiffs  and 

•  defendants  in  common  with  a  person 
whose  name  is  not  given,  or  any 
reason  for  not  disclosing  it,  if  a 
valid  one,  is  waived  if  not  taken  by 
demurrer  for  that  particular  cause. 
Voorhees  et  ux,  v.  Ilushaw  et  aU4SB 
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PARTNERSHIP. 

1.  EMenc9, — ^Where  the  issae  was, 
whether  a  partnerehip  in  a  contract 
for  street  improvement  existed  be- 
tween the  plaintiff  and  defendant, 
aa  averred  bj  the  defendant,  or  the 
plaintiff  was  simply  a  suret/  for  the 
defendant  upon  such  contract,  and, 
aa  Buch,  advanced  the  money  sued 
for  to  enable  the  defendant  to  com- 
ply with  his  contract,  the  court  re- 
fused to  permit  the  defendant  to  in- 
trodace  in  evidence  a  receipt  for 
money  paid  on  account  of  the  work 
under  said  contract,  part  of  which 
was  paid  by  the  plaintiff  and  part 
by  the  defendant,  at  the  grocery  of 
the  plaintiff,  on  the  day  the  receipt 
was  dated--tho  plaintiff,  defendant, 
and  person  to  whom  the  money  was 
paid  being  present—which  receipt 
was  drawn  up  at  the  same  time  by 
the  defendant  in  the  name  of  both 
parties,  and  signed  by  the  person 
receiving  the  money,  in  his  own 
handwriting,  in  the  presence  of  the 
plaintiff  and  defendant. 

BeH,  that  the  receipt  was  properly 
excluded.    Hhrman  v.  Kramer^ „.2Q 

2.  Fromttor^  Note, — The  fact  that 
the  maker  of  a  note,  payable  to  a 
firm  was  one  of  the  firm  at  the  time 
of  its  execution,  if  any  defense  to  an 
action  thereon  against  the  maker  by 
one  of  the  late  firm  to  whom  the 
other  members  except  the  maker 
have  assigned  their  interest  in  the 
note,  only  goes  to  the  amount  of 
recovery.    Jemiiony,  WaUh 167 

3.  Same. — The  action  may  bo  main- 
tained, though  there  has  been  no 
final  settlement  of  the  partnership 
accounts,  and  there  are  outstanding 
credits  and  liabilities find. 

4.  Private  Ute  of  Pttrtnerthip  Prop- 
erty by  one  Partner, — ^If  one  partner 
clandestinely  uses  the  partnership 
funds  or  property  in  his  own  private 
speculation,  he  must  account,  not 
only  for  the  funds  or  property  so 
employed,  but  also  for  the  net  prof- 
its realized  by  the  transaction. 
Love  V.  Carpenter  et  al 284 

6.  Evidence,'*^  Pleading,  —  Evidence 
that  the  makers  of  a  joint  and  bk^ 
cral  note,  purporting  to  be  made  by 
two,  were  partners  at  the  time  of  its 
execution,  and  that  it  was  given  by 
one  in  the  names  of  both,  in  the  bu- 
siness of  the  partnership,  is  admis- 


sible in  proof  of  its  exeeution  pat 
in  issue  by  the  other  maker  in  a  suit 
against  him  on  the  note,  though  the 
note  docs  not  purport  to  be  given  by, 
or  in  the  name  oi^  afirm,  and  the  com- 
plaint contains  no  allegation  of  such 
partnership.    Maiden  v.  Webster. 317 

6.  Ratification^ — Pleading. — Evidence^ 
Suit  upon  a  promissory  note  pur- 
porting to  be  made  by  a  firm.  An- 
swer by  two  of  the  firm,  that  the 
note  was  executed  in  the  firm  name 
by  a  third  partner  after  dissolution 
of  the  partnership,  without  author- 
ity irom  these  defendants,  the  other 
members  of  the  firm,  or  either  of 
them,  the  payee  having  full  knowl- 
edge of  the  dissolution.  Reply, 
that  after  the  execution  of  the  note 
said  two  defendants,  upon  a  settle- 
ment of  the  affairs  of  said  partner- 
ship with  the  payee,  with  full  knowl- 
edge of  the  existence  of  said  note, 
fully  ratified  and  adopted  the  same 
as  their  act  and  deed,  and  paid  a 
certain  sum  thereon. 

Ueld^  that  ratification  is  a  fact,  and 
was  sufficiently  pleaded  in  the  re- 
ply. 

Ueld^  also,  that  it  was  competent  on 
the  question  of  ratification  for  the 
plaintiff  to  prove  the  consideration 
of  the  note.  Carter  et  al.  v.  Pome- 
roy  et  al -438 

7.  Same. — Where  a  promissory  note 
given  by  one  of  a  firm  in  the  firm 
name,  after  dissolution  of  the  part- 
nership, is  executed  on  account  of  a 
pre-existing  partnership  debt,  and 
afterwards  the  other  partners,  with 
knowledge  of  this  fact,  adopt  such 
note,  believing  it  to  bo  juivt,  and  not 
caring  or  disposed  to  trouble  them- 
selves as  to  the  date  or  amount 
thereof,  they  are  bound  there- 
for  «. -Tbt'dL 

PART  PAYMENT. 

Sale  of  goodi.    See  Sali,  1. 

PAUPER. 

See  Poor, 

PAYMENT. 

See  Appbal,  2;  Judokbkt,  6. 

1.  What  OperaUe  i».~Where  the 
holder  of  a  note  gives  it  to  tha 
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ker  and  takoB  a  note  held  by  the 
latter  on  a  third  person,  this  does 
not  operate  as  a  payment  of  the 
former  note  except  by  the  express 
agreement  of  tho  creditor  to  toko  the 
latter  note  as  payment,  and  at  his 
own  ri^.     Stevens    v.    Anderson^ 

AdnCr 391 

2.  Application  of, — Where  a  person 
owes  upon  several  distinct  accounts, 
he  has  a  right  to  direct  his  pay- 
ments to  bo  applied  to  any  one  of 
them,  as  ho  chooses;  but  if  he  pays 
generally,  tho  creditor  may  apply 
as  ho  elects ;  and  if  neither  mokes 
a  specific  application,  then  the  court 
will  usually  mako  the  application, 
first  to  the  most  precarious  security, 
or  to  tho  oldest  debt.  £inf^  y.  An- 
drewsf  Ez'r 429 

PERJURY. 

Indietmenl,    See  CaiuiXAL  Law,  0, 10. 

PERPETUITY. 

See  Will,  1,  3,  4. 

PHYSICIAN. 

See  Poor. 

PLEADING. 

See  GiTT,  12;  Costs,  2;  Deckdent3*  JIs- 
tjlTC3,  19;  Draxn'in'o  Association, 
6,  8;  Evidence,  15;  XIighwav,  2, 
3;  Malicious  Prosecution;  Moct- 
OAOB,  11;  Negligence,  3;  New 
Trial,  13;  Partnership,  5,  6;  Prac- 
tice, C3;  Railroad,  5,  8,  10,  11, 
12,  13,  14;  Trust  10;  Vendor  and 
Purchaser,  17,  23. 

1.  Abatement. — Pleas  in  abatement 
must  be  vcriQod  by  oath  or  affirma- 
tion.   Kna^elv,  Williams 1 

2.  Temper arif  Bar, — Jiebellion. — Suit 
for  rent,  commenced  October  12th, 
18G3.  Answer,  that  from  January 
lst,^18C2,  till  institution  of  action, 
plaiutiiT  bad  been  a  citizen  of  Ten- 
nessee, and  b:id  been,  during  said 
period,  and  still  was,  actively  en- 
gaged in  levying  war  against  the 
government  of  tlit  United  States, 
and  in  aiding,  abetting,  and  uphold- 
ing tho  Into  rebellion  against  said 
government,  and  during  all  said 
time  bad  been  an  officer  in  tho  ar- 


my of  tho  no-called  Confederate 
States,  and  had  not  obeyed  the  proc- 
lamation of  tho  President,  made  in 
pursuance  of  tho  act  of  Congress  of 
July  17th,  1862.  (12  Stat,  at  Large, 
580.) 

Ueldy  that  this  answer  was  good  in 
bar  by  force  of  said  act  of  Congress. 

Ilcldf  also,  that  the  fact  that  the  right 
of  action  might  revive  at  the  ter- 
mination of  the  rebellion,  is  no  ob- 
jection to  tho  rule  that  such  pleas 
may  bo  in  bar  of  tho  action Ibid. 

3.  Promissory  Note. — Demand. — No" 
tice. — In  a  suit  against  the  indorser 
of  a  note  payable  in  bank,  tho  alle- 
gations of  demand  and  notice  of  non- 
payment must  bo  averments  of  such 
facts  as  constitute  proper  demand 
and  notice.     Armstrong  v.  Cook^22 

4.  Promissory  Note, — A  note  paya- 
ble in  bank,  negotiated  by  the 
payee,  tho  partner  of  tho  mokcr, 
was  paid  at  maturity,  out  of  part- 
nership funds,  by  tho  payee,  who 
charged  the  amount  to  tho  maker's 
account.  On  a  subsequent  settle- 
ment of  accounts  between  the  ma^ 
ker  and  payee,  it  was  agreed  that 
the  latter  should  hold  said  note,  un- 
altered, for  a  balance  then  found 
due  him. 

Ileld^  in  a  suit  by  the  payee  against 
tho  maker,  that  thcro  could  Ims  no 
recovery  on  the  note,  pleaded  as  it 
appeared  on  its  face — that  tho  com- 
plaint should  have  declared  upon  it 
as  re-issued  for  a  now  consideration. 
Koons  v.  Mc  Whlnncy 74 

5.  General  Venial. — linrdcii  of  Proof , 
An  answer  of  general  denial  throws 
upon  tho  plaintiflr  the  burden  of 
proving  every  materir.l  allegation 
of  his  complaint.  The  Lafayette 
(j-  Indlis  R,  lU  Co.  ct  nl.  v.  j^A- 
man ..83 

6.  Answer. — A  paragraph  of  an  an- 
swer began  thus:  ''  That  at  the  time 
of  said  supposed  wrongful  taking 
of  the  property  ia  the  first  count  of 
said  plaintiifs  complaint  mentioned, 
tho  defendant,"  Lc. 

Ueldf  that  this  was  cufficlcntly  explic- 
it to  distinguish  this  paragraph  as 
intended  to  apply  only  t  j  the  first 
paragraph  of  the  complaint.  Wise 
Y.Eastham 133 

7.  Promissory  Note. — Partnership. — 
Tho  fact  that  the  maker  of  a  note 
payable  to  a  firm  was  one  of  tho 

I     firm  at  the  time  of  its  execi:tion,  if 


568 


INDEX. 


any  defense  to  an  action  thereon 
against  the  maker  by  one  of  the  late 
firm  to  whom  the  other  members 
except  the  maker  have  assigned 
their  interest  in  the  note,  only  goes 
to  the  amount  of  recovery.  Jemi- 
$on  V.  WaUh 107 

8.  Defective  Answer, — A  paragraph 
of  an  answer  which  assumes  to  an- 
swer the  whole  complaint^  whilst 
the  facts  pleaded  only  amonnt  to  an 
answer  to  a  part,  is  bad.  The  Hew 
Eel  River  Draining  Aaso'n  v.  Dur- 
Wn 173 

9.  Nul  Tiel  Corporation,^  In  a  suit 
by  a  draining  association  upon  an 
assessment,  the  defendant  (not  being 
a  member  of  the  association,  and 
not  having  contracted  with  it  as  a 
corporation)  may  plead  nul  tiel  cor- 
poration at  the  date  of  the  assess- 
ment  Ibid. 

10.  Excessive  Assessment. — The  fact 
that  an  assessment,  otherwise  valid, 
is  too  high,  will  not  defeat  an  ac- 
tion thereon,  but  only  go  to  reduce 
the  amount  of  recovery Ibid, 

11.  Omissum  of  Christian  Name. — 
The  omission  of  the  Christian  name 
of  the  plaintiff  in  the  statement  of  a 
claim  against  a  decedent's  estate  is 
only  matter  in  abatement,  and  the 
objection  may  bo  obviated  by 
amendment.  PederCs  AdmW  v. 
King  et  al 181 

12.  Answer.  —  Costs.  —  Appeal  from 
precepts  issued  on  assessments  for  a 
street  improvement.  Answer,  di- 
rected to  the  entire  transcript,  but 
presenting  a  defense  to  only  a  part 
of  the  sum  for  which  the  last  pre- 
cept issued. 

ITeldj  that  the  answer  was  bad  on  de- 
murrer. 

Held,  alsd,  that  the  answer  should 
have  been  directed  to  the  last  esti- 
mate, and  if  on'  that  issue  the  appel- 
lant had  recovered,  he  would  have 
been  entitled  to  his  costs  on  such 
issue.  Ilellenkamp  v.  The  City  of 
LqfayetU 192 

13.  Departure. — Suit  on  promissory 
note.  Answer,  alleging  payment 
of  a  certain  amount  of  illegal  inter- 
est and  seeking  to  reduce  the  re- 
covery that  much.  Hcply,  that  such 
payment  was  made  under  a  subse- 
quent written  contract  to  pay  that 
rate. 

Utld,  that  the  reply  was  not  a  depart- 
ure.   Sparks  et  al.  v.  Clapper.. ,.20i 


14.  Fraud. — ^It  is  not  enough  that  a 
pleader  characterize  a  transaction 
03  fraudulent  by  the  simple  use  of 
that  word ;  he  must  allege  such  facts 
as  show  that  conclusion.  Curry  et 
€U.  V.  Kcyser 214 

15.  Breach  of  Covenant. — Where,  in  a 
suit  upon  a  promissory  note  given 
for  the  purchase  money  of  real  es- 
tate, it  is  intended  to  rely  in  de- 
fense upon  the  breach  of  any  cove- 
nant in  the  deed  of  conveyance,  the 
original  deed  or  a  copy  thereof 
should  be  filed  with  the  answer,  and 
such  facts  should  be  averred  as  con- 
stitute the  breach  relied  on.  Star- 
key  V.  Neese ..223 

16.  Same. — Failure  of  Title. — In  such 
suit,  an  answer  setting  up  a  failure 
of  title,  without  showing  a  breach 
of  covenant,  in  the  absence  of  fraud, 
is  bad Ibid. 

17.  Justice  of  the  Peace. — A  com- 
plaint filed  before  a  justice  of  the 
peace  was  a  promissory  note  in- 
dorsed by  the  payee,  whereby  the 
defendant  promised  to  pay  him  "one 
hundred  &  J^r-*^ 

Ueld^  that  this  was  sufficient  as  a  com- 
plaint.    Griffin  et  al.  v.  Cox 242 

18.  Set-off. — A  set-off  in  favor  of  one 
of  two  makers  of  a  promissory  note, 
both  being  principals,  pleaded  by 
him  in  answer  to  a  suit  on  the  note 
against  the  makers,  is  bad  on  de^ 
murrer Ibid. 

19.  Replevin. — Complaint  in  replevin 
before  a  justice  of  the  peaco  in  the 
usual  form,  for  "  one  white  shoat  of 
the  value  of  fourteen  dollars." 

Held^  that  the  description  of  the  prop- 
erty was  sufficiently  specific.  On- 
statt  V.  Ream 159 

20.  Complaint — Prayer  for  Relief. — 
The  fact  that  one  of  the  paragraphs 
of  a  complaint  contains  no  prayer 
for  relief  docs  not  render  it  insuffi- 
cient, if  the  complaint  contains  a 
demand  of  the  relief  to  which  the 
plaintiff  may  suppose  himself  enti- 
tled,    dfalady  v.  McEnary 273 

21.  Sale  of  Goods. — In  a  suit  on  a  con- 
tract for  the  sale  of  goods  to  be  de- 
livered at  a  certain  time  and  place, 
the  complaint  should  show  an  obli- 
gation on  the  plaintiff  to  receive 
and  pay  for  the  goods,  and  aver 
that  he  was  ready  to  pay  the  price 
according  to  hl3  promise,  upon  the 
delivery  of  the  goods  as  contracted. 
Beardr.  Sloan. ..279 
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22.  ComrnoH  PUaa  Court, — Jurisdic- 
tion.—Titl$  to  Real  Fstate.-^The 
Common  Pleas  Court  is  not  de- 
prived of  jarisdiction  hj  reason  of 
the  title  to  real  estate  being  put  in 
issue  in  a  cause  commenced  in  that 
court,  when  it  does  not  appear  on 
the  face  of  the  complaint  that  such 
question  is  inyolved,  and  no  subse- 
quent pleading  raising  that  issue 
is  verified  by  affidavit.  Bourgtite 
et  al,  V.  JJubinger  ct  al 296 

23.  Mechanic^  9  Lien.  —  Intuffident 
Notice. — ^In  an  action  to  enforce 
a  mechanic's  lien  under  the  stat- 
ute, the  objection  that  the  notice 
of  the  lien  filed  in  the  recorder's 
office  docs  not  contain  a  sufficient  de- 
scription of  the  property  against 
which  the  lien  is  sought,  is  not  rais- 
ed by  demurrer  to  the  complaint, 
but  by  motion  to  strike  out  that  part 
of  the  complaint  relating  to  the 
lien Ibid. 

24.  Same. — Complaint. — The  question 
of  the  indebtedness  and  of  the  right 
to  the  lien  are  properly  presented  in 
the  same  paragraph  of  the  com- 
plaint  Ibid. 

25.  Justice  of  the  Peace. — Suit  by  A. 
an4^.  before  a  justice  of  the  peace. 
The  complaint  was  a  promissory 
note  executed  by  the  defendant  to 
D.,  without  indorsement.  There 
was  no  express  averment  that  the 
plaintifTs  owned  the  note. 

Held,  that  this  was  a  sufficient  com- 
plaint.    Gamer  Y.  Cook  etal 331 

26.  Proceeding  Supplementary  to  Exe- 
cution.— In  a  proceeding  supple- 
mentary to  execution  an  answer  or 
a  cross-complaint  not  sworn  to 
should  bo  rejected  on  motion. 
Routh  etal.  v.  Spencer  et  al 348 

27.  Discontinuance. — Suit  to  foreclose 
a  mortgage.  Answer,  the  general 
denial,  and  a  paragraph  professing 
to  answer  the  whole  complaint,  al- 
leging payment  of  a  part  of  tlie 
debt  secured  by  the  mortgage.  Re- 
ply of  denial  to  this  paragraph.  Mo- 
tion by  defendant  to  discontinue  th^ 
action  because  the  reply  had  made 
an  issue  upon  the  defective  answer. 

Held^  that  this  motion  was  properly 
overruled.  Chambers  et  ux.  v. 
Nicholson 249 

28.  CrosS' Complaint.  —  Answer,  in 
which  all  the  material  facts  stated 
went  simply  in  bar  of  the  action, 
and  the  relief  prayed  amounted  to 


nothing  moro  than  would  be  the  le- 
gal effect  of  a  judgment  for  the  de- 
fendant. 
Heldj  that  this  could  not  be  regarded 
as  a  cross-complaint.  Bledsoe  v. 
Rader 354 

29.  Slander.  —  An  innuendo  cannot 
change  the  ordinary  meaning  of 
language.    WardY,  Coli/hanctux.39S 

30.  Same. — Code. — The  code  has  not 
changed  the  rule  of  pleading  in 
slander  set  forth  in  Zfai/s  r.  Mitch" 
ell,  7  Blackf.  117,  that  where  the 
words  spoken  are  not  actionable  per 
sCj  but  are  so  by  reason  of  their  al- 
lusion to  some  extrinsic  fact,  or  of 
their  being  used  and  understood  in  a 
sense  different  from  their  natural 
meaning,  there  should  be  a  prefa- 
tory allegation  of  such  extrinsic 
matter,  or  an  explanation-  of  such 
particular  meaning  of  the  words, 
and  the  colloquium  should  connect 
with  this  introductory  matter  the 
speaking  of  the  words  complained 
of,  leaving  to  the  innuendo  its  prop- 
er office  of  giving  to  the  words  the 
construction  borne  by  them  in  ref- 
erence to  the  extrinsic  fact,  or  to 
the  explanation  of  their  particular 
meaning Ibid. 

31.  Statute  of  Frauds. — Contract  to 
Convey  Land. — In  a  suit  for  spe- 
cific performance  of  a  contract  to 
convey  real  estate  the  complaint 
showed  that  the  agreement  to  con- 
vey was  not  in  writing,  and  there 
was  no  averment  that  possession  of 
the  land  was  given  under  the  con- 
tract. 

Held,  that  an  answer  of  general  de- 
nial did  not  raise  the  issue  of  the 
statute  of  frauds.  Livesey  et  al.  v. 
Livesey 398 

32.  Same. —  Waiver. — If  in  such  case 
the  defendant  docs  not  insist  on  the 
statute  of  frauds,  and  the  parol 
agreement  is  proved,  or  is  admitted 
by  the  defendant,  he  thereby  waives 
the  requirements  of  the  8tatute./i^(/. 

33.  Justification. — ^An  answer  setting 
up  matter  in  justification  of  acts 
therein  mentioned,  but  not  indica- 
ting the  acts  justified  as  the  acts 
complained  of,  is  bad  on  demurrer, 
but  may  be  good  as  an  affidavit 
against  a  temporary  restraining  or- 
der. Wheeler  et  oL  v.  Me-^hing-yo- 
me-sia 402 

34.  Waste. — An  averment  in  a  com- 
plaint, that  the  trees   cut   "as  a 
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part  of  the  inlieritance  to  wliich 
they  Attached,  aro  not  capable  of 
being  valued,"  is  not  an  allegation 
that  the  land  has  been  diminished 
in  valnc  as  an  inheritance..* .^./^id. 

35.  Answer. — A  paragraph  purporting 
by  a  Bct-oif  to  answer  an  entire 
complaint  for  a  larger  snm  is  bad  on 
demurrer.  BUwy. Hoover^ AdnirA^O 

3G.  Principal  and  Surety, — In  a  suit  on 
a  promissory  note  by  A.,  the  payee, 
against  D.  and  C,  the  makers,  each 
of  the  defendants  answered,  that  he 
executed  the  note  as  surety  of  the 
other. 

Ueldj  where  the  parties  went  to  trial 
as  if  they  regarded  the  issue  made, 
that  such  answers  formed  a  suffi- 
cient issue  between  the  makers, 
neither  of  whom  could  claim  on  ap- 
peal that  his  suretyship  was  con- 
fessed by  the  other.  Sharp  v.  FiekU 
etal 456 

37.  Demurrer, — A  demurrer  to  a  part 
of  a  paragraph  of  a  complaint  is  not 
permissible  under  the  code.  Voor- 
heesetux,  v.  Hushaw  tt  al 488 

POOR. 

1.  Physician  for, — The  authority  of 
the  board  of  county  commissioners 
under  sec.  8,  1  6.  &  H.  64,  to  con- 
tract with  physicians  to  attend  up- 
on the  poor  generally  in  the  county 
includes  the  power  to  make  the  con- 
tract with  one  only,  if  the  board, 
in  the  exercise  of  a  reasonable  dis- 
cretion, shall  deem  this  sufficient. 
Board  of  Commiesionera  of  Barikolo^ 
mew  Co.  y.  Boynton  et  al 359 

2.  Same. — If  sufficient  provision  has 
been  made  by  the  board  of  commis- 
sioners, a  township  trustee  has  no. 
authority  to  employ  medical  or  sur- 
gical services  for  paupers  within  his 
township ,„,Ibid, 

POWER. 

X.  Trusts  and  PotPers,-^A  railroad 
company  conveyed  by  deed  forty- 
fonr  tracts  of  land,  each  numbered, 
described,  and  valued^  to  trustees, 
to  secure  the  payment  of  bonds,  is- 
sued by  the  former,  and  put  upon 
the  market  to  raise  money,  reserv- 
ing the  power  to  sell  any  portion  of 
the  land  at  its  valuation;  and,  upon 
the  surrender  by  the  company  to 
the   trostees    of   bonds   teqnal  in 


amount  to  the  land  sold,  tho  latter 
were  empowered  to  convey  in  fee. 
ffeldf  that  this  was  a  power  coupled 
with  an  interest,  and  required  only 
a  substantial  compliance  wilh  its 
terms.  Bowe  ct  oL  v.  Beckett  tt 
al , ...154 

2.  Same. — Practice. — ^The  d^ed  from 
the  trustees  passed  the  legal  title, 
and  the  equities  of  the  plaintiff 
could  not  be  inquired  into,  in  an 
action  under  the  code  for  the  "re- 
covery of  real  property,  on  a  com- 
plaint averring  the  lejal  right  of 
the  plaintiff  to  the  posscssion...i&idL 

3.  Same. — A  deed  conveying  real  es- 
tate to  trustees  to  secure  the  pay- 
ment of  bonds  of  the  grantor,  put 
in  circulation  for  the  purpose  of  bor- 
rowing money,  vests  the  legal  title 
in  the  trustees,  and  a  power  to  con- 
vey contained  in  such  deed  is 
coupled  with  an  interest.  Rotoe  et 
al.  V.  Lewis  etal 163 

4.  Same. — In  such  case  tho  law  re- 
quires only  a  substantial  compliance 
with  the  terms  of  tho  power....7iidL 

5.  Same. — A  railroad  company  con* 
veyed  forty-four  tracts  of  land,  each 
numbered,  described,  and  valued,  to 
trustees,  to  secure  the  payment  of 
bonds,  amounting,  in  the  aggregate, 
to  seventy-five  thousand  dollars,  put 
upon  the  market  to  raise  money,  re- 
serving tho  right  in  the  company  to 
sell  any  portion  of  the  land  at  the 
valuation  thereof,  and  upon  the  sur- 
render to  the  trustees  of  bonds  to 
the  amount  of  the  land  sold  by  the 
company,  tho  former  were  empow- 
ered to  convey  the  land  in  fee. 

Heldf  that  this  was  a  power  coupled 
with  an  interest,  and  that  the  sur- 
render of  bonds  to  the  trustees  to 
an  amount  equal  to  the  valuation 
of  tho  land  so  sold,  was  a  substan- 
tial complianoe  with  the  terms  of 
the  power~ ^lUd, 

PRACTICE. 

See  CuuavAh  Law;  Dbcedbsts*  Es- 
tates; Evidence,  11,  12;  Gbaysl 
Road,  1,  2,  7;  Hiqhway;  Liquob 
Law;  New  Tual;  Pasties;  Pro- 
ceedings Supplementary  to  Execu- 
tion; Railroad,  1,  2,  3;  Suprsmi 
Court;  Vendor  and  Purchaseb,  6; 
Verdict. 
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!•  Joinder  qf  Onue$. — A  claim  to 
0et  aside  a  conveyanco  of  real  gs- 
estate  from  husband  to  wife  for  fraud 
against  creditors,  may  bo  joined 
with  a  claim  against  the  husband 
arising  out  of  contract.  Frank  et 
al,  V,  KestUr  et  ux 8 

2.  HM  qf  E^eptioM. — A  memoran- 
dum attached  to  a  bill  of  exceptions, 
and  si^ed  by  the  adverse  party, 
acknowledging  that  the  bill  is  cor- 
rect)  and  agreeing  that  it  may  be 
signed  by  the  Judge  as  of  date  of 
filing,  b  not  a  waiver  of  the  ques- 
tion of  time.  It  will  bo  presumed 
to  have  been  so  signed,  but  where 
that  date  is  after  the  time  limited  by 
the  court,  the  bill  is  not  properly  in 
the  record.  Earl^  Guard,  v.  Drestery 
Guard. 11 

3.  AM^gnment  qf  Error, — ^A  motion 
for  a  new  trial,  on  the  ground  that 
'Uhc  verdict  is  not  sustained  by  the 
evidence,"  does  not  present  the 
question  stated  in  an  assignment  of 
error  *'that  the  judgment  is  for  a 
larger  amount  than  was  proved  by 
the  evidence  of  the  appellee." 
Ehrman  v.  Kramer 26 

4.  Demurrer, --h.  judgment  will  not 
be  reversed  for  overruling  a  demur- 
rer to  a  bad  paragraph  of  an  answer 
in  support  of  which  no  evidence 
was  given  on  the  trial.  Pence  v. 
McPhcreon ..66 

5.  Motion  to  Strik§  Out. — A  para- 
graph of  an  answer  which  docs  not 
difier  in  substance  from  another 
paragraph  should  be  stricken  out  on 
motion,  but  overruling  such  a  mo- 
tion is  a  harmless  error,  for  which 
a  judgment  will  not  be  rever8ed./&iU 

6.  Withdrawal  o/Submieeion/or  Trial. 
Erroneously  permitting  the  submis- 
sion of  a  Ciiuse  to  the  court  for  trial 
to  be  withdrawn,  after  all  the  evi- 
dence has  been  heard  and  before 
finding,  is  not  a  good  cause  for  set- 
ting aside  a  trial  had  at  a  subse- 
quent term.  Stilwell  et  al  v.  Chap' 
pell '. 72 

7.  Aeslffnment  of  ^rror, — Where  the 
overruling  of  a  motion  for  a  new 
trial  i3  not  assigned  as  error,  ques- 
tions which  should  be  included  in 
such  a  motion  will  not  bo  consider- 
ed by  this  court  on  appeal Ibid, 

6.  Motion  for  Judgment  on  Verdict, — 
TTflJwr.— rWhero  a  new  trial  was 
granted  to  the  plaintiif  upon  the 
payment  of  costs  within  a  prescribed 


period,  and,  without  Bofficient  ex- 
cuse for  the  failure,  such  costs  were 
not  all  paid  in  the  time  allotted;  it 
was  held,  that  the  defendant  did  not 
waive  his  right  to  judgment  on  the 
verdict  by  consenting  to  continu- 
ances and  issuing  a  subpoena  after 
the  expiration  of.  such  period,  be- 
lieving the  costs  had  been  paid. 
WattM  V.  Green  et  al 08 

9.  Supreme  Court. — Replevin. — Judg^ 
fltM^— General  verdict  for  the  de- 

'  fendant  In  replevin  and  judgment 
thereon  for  the  return  of  the  prop- 
erty. No  exception  was  taken  to 
the  nature  of  the  judgment. 

Held,  that  an  objection  to  the  judg- 
ment, on  the  ground  that  the  ver- 
dict did  not  find  the  value  of  the 
property,  could  not  be  raised  in  this 
court Ibid, 

10.  Same, — The  general  rule  i3,  that 
a  question  must  have  been  raised 
below  before  it  can  be  presented  in 
the  Supreme  Conrt Ibid, 

11.  Admisiion  of  Evidence,  —  Error 
Chared. — The  error  of  admitting  im- 
proper evidence  over  objection,  is 
cured  by  the  instruction  of  the 
court  to  the  jury  to  disregard  such 
evidence.    Wishmier  v.  Echymer.102 

12.  Special  Finding. — Interrogatories, 
An  interrogatory  propounded  to  a 
jury  for  the  purpose  of  obtaining  a 
special  finding  upon  a  particular 
question  of  fact,  which  presents  al- 
ternative and  antagonistic  proposi- 
tions, in  such  form  that  an  offirma- 
tive  answer  to  one  excludes  the 
truth  of  the  other,  is  not  double,  so 
08  to  require  a  separate  answer  to 
each  branch  of  it.  Noakee  et  al  v. 
Morcy  et  al 103 

13.  Defective  Special  Finding. — If  a 
special  finding  bo  equivocal,  or  not 
fully  responsive  to  the  interrogatory, 
either  party  may  demand  that  the 
verdict  bo  not  received,  and  that 
the  jury  be  kept  together  and  di- 
rected to  answer  fuily;  but  after 
the  verdict  has  been  received  with- 
out objection,  and  the  jury  dis- 
charged, it  is  error  to  strike  from 
the  record  such  special  finding,  per- 
tinent to  the  case,  and  render  judg- 
ment on  the  residue  of  the  find- 
ing  Ibid, 

14.  JudgmtnU-^Mietakey  ^c. — Statute 
Construed. — ^The  act  of  March  4th, 
18G7  (Acts  1867,  p.  100),  amenda- 
tory of  fection   89  of  the   code, 
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changes  tho  discretionary  i^ower  of 
tho  court  to  relievo  a  party  from  a 
j  ud^fment  taken  against  him  through 
his  mistake,  inadvertencei  surprise, 
or  excusable  neglect,  to  an  impcra^ 
tive  duty;  applies  the  limitation  to 
tho  time  of  commencing  tho  pro- 
ceeding, instead  of  the  time  of 
granting  the  relief;  extends  the 
time  to  two  years;  and  authorizes 
the  proceeding  to  be  instituted  by 
complaint  or  motion.  Smith  v. 
Noe <. 117 

15.  Charge  to  Jury, — New  Trial. — A 
misstatement  of  the  law  in  the 
charge  to  the  jury  on  the  trial  of  an 
indictment,  which,  under  all  the 
circumstances,  could  not  prejudice 
the  defendant,  is  not  a  good  cause 
for  a  new  trial.  Ifarrit  v.  The 
Stale 131 

16.  Appeal. — No  appeal  can  bo  taken 
to  the  Supreme  Court  from  an  order 
remanding  a  cause  to  a  court  from 
which  there  has  been  an  attempt  to 
change  the  venue,  at  the  cost  of  the 
party  taking  the  change.  Uamrick 
V.  The  Danville^  j'c,  Gravel  Road 
Co 147 

17.  Special  Findinj  hy  the  Court. — A 
mere  statement  of  evidence,  though 
it  be  all  tho  evidence,  in  a  finding  by 
the  judge,  cannot  answer  any  of  the 
purposes  of  a  special  finding,  or 
be  a  substitute  for  a  bill  of  excep- 
tions. Tousey  v.  Lockwood  et  aL.lb3 

18.  HarmUti  Error. — A  trial  of  the 
issues  of  fact  pending  an  issue  of 
law  on  a  demurrer  to  an  immaterial 
paragraph  of  a  reply,  is  a  harmless 
error.    Rowe  et  al.  v.  Levna  et  al,\G3 

19.  Judgment. —  Form  cf. —  Fcncfor'* 
Lien, — The  complaint  averred  that 
the  consideration  of  the  note  sued  on 
was  the  sale  of  a  town  lot  to  defend- 
ant; that  a  bond  to  convey  the  same 
to  him  had  been  executed,  and  ho  had 
been  placed  in  possession,  and  before 
bringing  suit  a  deed  (which  was  filed 
in  court)  had  been  tendered  and 
payment  demanded.  Judgment,  in 
accordance  with  tiio  prayer,  for  the 
amount  of  the  note  and  interest,  and 
that  the  same  be  declared  a  lien  up- 
on tho  land. 

Iteld^  that  tho  facts  stated  in  the 
complaint  did  not  entitle  the  plain- 
tiff to  this  relief,  but,  as  no  excep- 
tion was  taken  to  the  form  of  the 
Judgment)  this  court  could  not  even 
modify  it    Jenueonx,  Wal4K,„\(j*l 


20.  Refueal  to  Reply. — ^The  Supreme 
Court  will  not  reverse  a  judgment 
for  overruling  a  demurrer  to  a  bad 
paragraph  of  an  answer,  when  the 
judgment  is  rendered  for  the  defen- 
dant, on  the  refusal  of  the  plaintiff 
to  reply  to  a  paragraph  which  is 
a  good  bar  to  the  action.  The  New 
Eel  River  Draining  Ann  v.  /)tir- 
bin 173 

21.  Special  Finding  by  the  Court. — To 
prepare  a  case  for  the  Supreme 
Court  under  section  341  of  the  code, 
the  court  below  should  first  state  the 
facts  in  writing,  and  then  the  con- 
clusions of  law  upon  them,  to  which 
conclusions  tho  party  aggrieved 
should  enter  his  exception.  Pe- 
den^a  Adm'r  v.  King  etal 181 

22.  Same. — When  the  finding  covers 
the  issues,  and  tho  court  has  passed 
therein  on  all  the  facts  in  the  cose, 
questions  of  law  involved  in  the 
finding  are  not  saved  by  a  motion 
for  a  new  trial,  or  by  a  motion  for 
judgment  on  the  special  dndlng.Ibid. 

23.  Same.— New  Trial.—To  entitle  a 
motion  for  a  new  trial  to  considera- 
tion by  this  court  in  such  C2se,  tho 
evidence  must  bo  mado  part  of  tho 
record  by  bill  of  exceptions Ibid, 

24.  Mortgage. — Foreclosure. — A  note 
secured  by  mortgage,  on  real  estate 
was  surrendered,  and  tho  mortgage 
satisfied  of  record  by  the  mortgagee, 
upon  the  representation  of  the  mort- 
gagor that  he  had  conveyed  the  mort- 
gaged property  t^  a  third  person, 
from  whom  the  mortgagee  thereup- 
on accepted  a  new  mortgage  on 
said  real  estate  for  the  debt. 

Ileldf  that  the  deed  from  the  original 
mortgagor  to  such  third  person,  tho 
parties  thereto  being  satisfied  that 
it  should  stand,  could  not  be  dis- 
turbed at  tho  instance  of  the  mort> 
gagee,  seeking  to  revive  and  fore- 
close tho  first  mortgage.  Fewell  et 
al,  Y.Keeeler 195 

25.  Appeal. —  Unavailable  Error. — ^An 
erroneous  instruction  to  the  jury 
cannot,  on  appeal,  bo  mado  availa- 
ble as  error  by  a  party  on  whose 
motion  it  was  given.  Minol  etoL  v. 
Mitchell 228 

26.  Rejection  of  Evident. — Where  the 
court  below  refuses  to  permit  a 
question  to  be  answered  by  a  wit- 
ness, tho  bill  of  exceptions  must 
show  tho  particular  facts  expected 
to  be  elicited,  so  that  the  Supreme 
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Court  may  judge  of  their  material- 
ity; otherwise  the  error  ia  not 
available.     Lewis  et  al.  v.  Lswia.^b*! 

27.  Intendment  qfier  Verdict, — The 
most  liberal  form  of  the  common 
law  doctrine  of  intendment  after 
verdict  should  be  maintained  under 
our  practice.  The  Ind'lls^  PUls- 
burgh  4*  Cleveland  R.  It.  Co.  v.  Pet- 
ti/  2G1 

28.  Same. — Railroads. — Injury  to  An- 
imals.— Pleading. — In  a  suit  against 
a  railroad  company,  to  recover  for 
animals  killed,  the  complaint  aver- 
red, ''that  the  railroad  aforesaid  was 
not  securely  fenced  in,  and  the  fence 
properly  maintained." 

Htld^  that  this  language  may  mean 
that  the  railroad  was  not  securely 
fenced  anywhere,  and  therefore  im- 
ply that  it  was  not  so  fenced  where 
the  animals  entered  upon  the  road; 
and,  after  verdict  for  the  plaintiif,  it 
is  fair  to  assume,  no  objection  ap- 
pearing to  have  been  made  to  evi- 
dence, and  the  evidence  not  being 
in  the  record,  that  proof  of  the  fact 
thus  implied  waa  made  without  ob- 
jection  Ibid. 

29.  Withdrawal  of  Pleadings. — After 
a  new  trial  had  been  granted,  the 
defendant  asked  the  court  for  leave 
to  withdraw  his  answer  and  demur 
to  the  complaint,  which  was  refused. 

Held,  the  complaint  being  good,  that 
there  was  no  available  error  in  this 
ruling.    Malady  v.  McEnary 273 

30.  Interrogatories  to  Jury. — At  what 
time  Requested. — After  the  evidence 
and  the  argument  of  counsel,  and 
while  the  court  was  instructing  the 
jury,  a  party  requested  the  court  to 
require  the  jury,  if  they  should  ren- 
der a  general  verdict,  to  find  spe- 
cially in  answer  to  certain  interrog- 
atories, and  the  court  refused. 

JSeld^  that  the  refusal  was  proper./5»i. 

31.  Appeal.  —  Reserved  Question  of 
Law. — ^If  it  is  expected  to  reverse  a 
judgment  upon  a  question  of  law 
reserved  for  the  decision  of  the  Su- 
preme Court,  under  section  347  of 
the  code,  such  question  must  gen- 
erally be  so  presented  below  that 
the  lower  court,  by  doing  what  the 
complaining  party  moves  it  to  do, 
can  cure  or  avoid  the  error  com- 
plained of.  Lover.  Carpenter etal.2BA 

32.  Motion  to  Strike  Ou2.— Where 
the  court,  on  motion,  has  stricken 
matter  from  a  pleading,  and  all  the 


facts  set  forth  in  the  part  so  stricken 
out  are  afterwards  as  admissible  in 
evidence  as  before,  and  no  evidence 
of  such  facts  is  offered,  there  is  nei« 
ther  error  in  form  nor  injury  to  the 
pleader  in  striking  out  such  matter. 
Ilalloek  et  al,  v.  Iglehart  etal.,..Z2*l 

33.  Motion  for  New  Trial. — Refusal  of 
Instructions. — If  the  refusal  of  the 
court  to  instruct  the  jury  as  re- 
quested is  not  made  a  ground  of 
a  motion  for  a  new  trial,  the  ques- 
tion will  not  be  considered  by  the 
Supreme  Court Ibid. 

34.  Instructions  to  Jury, — The  Su- 
preme Court  will  not  reverse  a 
judgment  because  an  instruction  to 
the  jury,  though  a  correct  statement 
of  the  law,  and  expressed  in  fit  lan- 
guage to  be  comprehended  by  a 
lawyer,  is  not  so  explained  that  the 
jury  will  surely  understand  it,  if 
the  explanation  be  not  asked  and 
refused  below Ibid, 

35.  Supreme  Court. — Abstracts. — ^This 
court  refused  to  pass  upon  the  ques- 
tion of  the  exclusion  of  evidence 
where  the  abstract  required  by  rule 
ten  of  the  Supreme  Court  failed  to 
show  what  the  evidence  was  or  that 
it  was  in  any  way  material.  Routh 
et  al.  V.  Spencer  etal.,,..^ 348 

36.  Same. — Sufficiency  of  Answer. — 
In  order  that  the  insufficiency  of  an 
answer  as  a  valid  defense  may  be 
assigned  for  error  in  the  Supreme 
Court,  there  should  be  in  the  court 
below  a  demurrer  to  the  answer,  or 
a  motion  for  judgment  upon  the 
pleadings,  notwithstanding  the  ver- 
dict for  the  defendant,  under  section 
372  of  the  code.  Bledsoe  v.  Ror 
der 354 

37.  Same. — Motion  to  Strike  Out. — 
No  question  can  be  made  in  the 
Supreme  Court  upon  the  refusal  of 
the  court  below  to  strike  out  a  por- 
tion of  a  paragraph  of  a  pleading. 
Miller  v.  Deaver 371 

38.  Special  Finding. — That  the  special 
finding  of  facts  is  inconsistent  with 
the  general  verdict,  is  not  a  cause  for 
a  new  trial;  but  the  proper  motion 
is  for  judgment  on  the  special  find- 
ing, notwithstanding  the  general 
verdict    Adamsonr,  Rose 380 

39.  Arrest  of  Judgment. — A  motion  in 
arrest  of  judgment  reaches  any  de- 
fect in  the  pleadings  not  cured  by 
the  verdict  or  the  statute  of  amend- 
ments^ or  waived  by  failing  to  de- 
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mar... Ibid, 

40.  Objection  to  Evidence. — An  excep- 
tion to  the  admission  of  evidence 
will  not  be  considered  bj  the  Su- 
premo Court  if  the  record  do  not 
show  the  gronnd  of  objection,  and 
that  the  same  had  been  pointed  out 
to  the  court  below.  Jemiaon  ei  at. 
T.  Walsh , 388 

41.  Sufficiency  of  Complaint  —  The 
objection  that  the  complaint  does 
not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  is  not  waived 
bj  a  failure  to  demur;  but  a  mo- 
tion in  arrest  in  the  court  below,  or 
an  assignment  of  that  error  in  the 
Supreme  Court  is  necessary  to  raise 
tho  question.  Livetey  el  aU  y.  LivC' 
$cy 398 

42.  Supreme  Court. — It  will  bo  pre- 
sumed bj  the  Supreme  Court,  no- 
thing appearing  to  the  contrary,  that 
tho  court  below  tried  tho  cause  on 
tho  theories  of  tho  law  as  ruled  on 
demurrers  in  making  up  the  issues. 

Wheeler  et   al,  v.    Me-ahing-go-me- 

Ha 402 

48.  Costs.— In  order  that  tho  costs 
may  bo  taxed  against  the  plaintiff 
on  the  ground  that  his  cause  of  ac- 
tion would  haro  constituted  a 
proper  counter-claim  in  a  prcrious 
action  brought  against  him  by  the 
defendant,  and,  having  been  per- 
sonally served  with  notice,  he  omit- 
ted to  set  up  such  counter-claim, 
thcso  facts  should  bo  presented  by 
answer  before  trial,  and  cannot 
properly  bo  mado  available  after 
verdict.    PoUcij  v.  Wood 407 

44.  Supreme  Court — Motion  for  New 
Trial, — A  party  making  a  motion 
for  a  new  trial  is  bound  by  the  rea- 
sons assigned  therein,  as  shown  by 
tho  record,  and  can  urge  no  others 
in  tho  Supreme  Court.  Gray  v. 
Gwinn 409 

45.  Same.  —  Judgment.  —  Form  ef. — 
The  form  of  a  judgment  cannot  be 
questioned  in  tho  Supreme  Court, 
if  not  excepted  to  in  tho  court  bo- 
low Ibid. 

46*  Ilarmiesa  Error, — A  party  cannot 
complain  on  appeal  of  an  error  by 
which  ho  is  not  injured.  Lynch  v. 
Leursy  Blshopy  ^c 411 

47.  Ml^oinder  of  Parlies,^  Plaintiffs, 
Demurrer. — Where  two  or  more 
plaintiCTs  unite  in  bringing  a  joint 
action,  the  question  whether  they 
can  properly  Join  in   the   suit  is 


raised  by  a  demurrer  for  the  wtlit 
of  sufficient  facts.  Goodnight  r. 
Goar  et  al .418 

48.  Same. — Code. — ^The  code  has  re- 
enacted  the  rules  which  had  pre- 
vailed in  courts  of  equity  as  to  who 
must  join  as  plaintiffs,  and  may  bo 
joined  as  defendants;  and  as  to 
those  cases  in  which,  in  equity, 
plaintiffs  might  or  might  not  have 
joined,  at  their  option,  it  was  in- 
tended that  tho  subject  should  be 
governed  by  the  rules  of  pleading 
in  courts  of  equity — each  case  to  bo 
decided  by  the  courts  upon  authority 
and  analogy „^Ibid, 

49.  Same, — Five  persons  subject  to  an 
impending  draft  for  soldiers  executed 
a  written  agreement  to  pay  their 
proportional  amount  to  hire  substi- 
tutes to  fill  tho  places  of  such  of 
them  as  might  bo  drafted.  Four 
were  drafted,  of  whom  one  did  not 
procure  a  substitute,  avoiding  mili- 
tary service  and  the  necessity  of 
procuring  a  substitute  by  failing  to 
report  himself  for  duty,  and  three 
hired  substitutes  and  united  as 
plaintiffs  in  an  action  against  the 
others  upon  the  agreement. 

llcldy  that  the  plaintiffs  could  not  for- 
merly have  joined  in  chancery,  and 
that  they  could  not*  properly  Join 
under  the  code Ibid. 

50.  Failure  to  Bcply.-^Tho  failure  to 
reply  to  an  answer  which  states  no 
facts  constituting  a  defense,  is  not  a 
cause  for  the  reversal  of  a  judgment. 
Bragg  et  al.  v.  The  State^  ez  ret 
Dams  et  al ..427 

51.  UnaveUlable  Error. — A  ruling  in 
favor  of  the  admission  of  evidence 
not  proper  to  bo  admitted  is  not 
available  as  error  if  tho  evidence 
be  not,  in  fact,  put  in.  King  r. 
Andrews^  Ezr .,429 

52.  Witnees. — Ezaminationof. — It  is 
not  error  to  allow  a  party  to  an  ac- 
tion testifying  as  a  witness  to  state 
the  facts  without  being  interrogated, 
tho  adverse  party  objecting... ../^cd 

53.  Instructions  to  Jury, — Where  in- 
structions are  in  writing  signed  by 
the  judge,  they  become  a  part  of  the 
record,  and  exceptions  may  bo  en- 
tered in  writing  upon  tho  margin, 
"given  and  excepted  to,"  or  "re- 
fused and  excepted  to,"  signed  by 
counsel;  but  whero  they  oro  not 
signed  by  the  judg^  they  can  only 
be  mado  a  part  of  the  record  by 
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bill  of  exceptions.    IHx  v.  Akers  et 
al ...431 

54.  Decree. — Form  <)/■.— Where  no 
objection  haa  been  taken  in  the 
court  below  to  the  form  of  a  decree, 
the  objection  cannot  bo  raised  in  the 
Supremo  Court.  Johnson  9  AdmWs 
Y.  Unvereato ....435 

55.  Exclusion  of  Evidence. — DarmUss 
Error. — Error  in  the  exclusion  of 
evidence  is  not  available  on  appeal, 
if  the  party  assigning  it  has  re- 
ceived nil  the  benefit  to  be  obtained 
by  the  introduction  of  the  evidence 
excluded.  Carter  et  al,  r.  PoTMtoy 
eial 438 

5G.  Instructions  to  Jury. — An  instruc- 
tion to  the  jury  should  not  assume 
as  a  fact  a  matter  in  issue  about 
which  there  is  a  conflict  in  the  evi- 
dence  *. Ibid. 

5Y.  Assignment  of  Error. — New  Trial. 
If  tho  court  trying  a  cause  overrules 
a  motion  for  a  new  trial  and  the 
moving  party  excepts,  the  questions 
arising  on  the  causes  set  out  in  the 
motion  are  saved  for  the  considera- 
tion of  the  Supreme  Court;  and  the 
assignment  as  error,  that  tho  court 
below  improperly  overruled  the  mo- 
tion, presents  all  those  questions  to 
tho  appellate  court;  but  the  assign- 
ment of  the  causes  as  error  is  not 
the  proper  mode  of  raising  any 
question  embraced  in  the  motion. 
Crowfoot  V.  Zink 446 

68.  Cross^Errors. — In  order  to  receive 
the  consideration  of  the  Supreme 
Court,  cross-errors  must  be  entered 
upon  tho  transcript.  Dutton  v.  Ihit- 
ton  ci  al 452 

59.  Instructions  to  Jury, — A  party  hav- 
ing required  the  court  to  give  the  in- 
structions to  tho  Jury  in  writing,  the 
judgo  repeated  orally  a  part  of 
ono  of  tho  charges,  and  in  read- 
ing another  charge  remarked  orally, 
that  ho  had  not  intended  to  read  so 
far,  and  then  re-read  the  charge  as 
be  intended  to  give  it. 

lleldf  that  this  was  not  a  violation  of 
the  provision  of  the  code,  that  all 
instructions  shall  bo  in  writing  if 
required  by  either  party.  Pate  v, 
Wrigktetal, 476 

60.  HarmUss  Error. — In  an  action  in 
which  tho  plaintiff  recovered,  a  de- 
murrer filed  to  an  answer  alleging 
s  compromise  of  tho  cause  of  ac- 
tion before  suit  brought  was  over- 
mled. 


Heldf  that  as  tho  answer  could  not  re- 
duce the  damages  awarded  tho 
plaintiff,  if  there  was  error  in  the 
ruling  it  was  not  availablo  on  ap- 
peal. Hamilton  v.  The  City  of  New 
Albany..,. 483 

61.  Same. — Evidence — Evidence  of  a 
contract  with  the  plaintiff's  wife  to 
compromise  tho  cause  of  action  was 
admitted,  but  tho  finding  was 
against  any  such  contract. 

Heldj  that  the  admission  of  this  evi- 
dence could  not  reverse  the  judg- 
ment  Ibid. 

62.  Demurrer, — A  demurrer  to  a  part 
of  a  paragraph  of  a  complaint  is 
not   permissible   under   tho    code. 

Voorhees  et  ux  v.  Ihtshaw  et  a/.. .488 

63.  Same. — -Defect  of  Parties. — Parii" 
Hon, — The  objection  to  a  complaint 
in  partition  that  it  discloses  tho  fact 
that  a  certain  portion  of  tho  lands 
sought  to  be  divided  is  owned  by 
the  plaintiffs  and  defendants  in  com- 
mon with  a  person  whose  name  is 
not  given,  or  any  reason  for  not 
disclosing  it,  if  a  valid  one,  is  waived 
if  not  taken  by  demurrer  for  that 
particular  cause Ibid. 

PRECEDENTS. 

Supreme  Court, — Rulings  of. — The  in- 
ferior courts  of  this  State  are  bound 
by  the  rulings  of  the  Supreme  Court 
till  overruled  by  it,  but  tho  legal 
presumption  is,  that,  whenever  prop- 
erly applied  to,  it  will  correct  its  own 
errors.    Leard  etalv.  Leard, 171 

PRESCRIPTION. 

See  Dedication,  1,  2. 

PRESUMPTION. 

See  Shsrivf^s  Salb,  7. 
PRINCIPAL  AND  AGENT. 

1.  AdnMsions.-^Evidenee. — The  dec- 
larations or  admissions  of  an  agent 
are  ovidence  against  his  principal, 
only  when  they  are  made  as  to  a 
business  matter  within  the  scope  of 
his  agency,  and  which  is  being 
transacted  at  tho  time.  The  Lqfay^ 
ette  4r  Indlis  B,  R,  Co,  et  al,  v. 
Ehman 83 

2.  Reimbursement  of  Agent, — An  in- 
debtedness of  a  railroad  company 
to  a  town  was  assigned  in  writing 
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to  one  who  purchased  with  his  own 
money,  but  was  acting  at  the  time 
as  the  agent  of  the  company. 
ITeldf  that  the  company  could  not  have 
the  benefit  of  the  purchase  without 
an  offer  to  pay,  and  that  it  was  im- 
material in  what  light  the  town 
council  regarded  the  transaction. 
Ridenour  et  at.  v.  Wherritt 485 

PRINCIPAL  AND  SURETY. 
Sec  DscBDEKTs'   Estates,   17;   IIioh- 

WAY,  1. 

1.  PromUsorif  Note. — Oo^Surtiy.  — 
ConfreftM^ion.— Where  a  note  paya- 
ble in  bank  is  indorsed  with  the  un- 
derstanding that  the  payee  will  also 
indorse  it  for  the  purpose  of  baring 
it  discounted  to  raise  money  for  the 
benefit  of  the  maker,  there  results 
between  the  indorser  and  payee  the 
relation  of  co-sureties,  with  liabili- 
ty to  contribution..  ArvMtrong  v. 
Cook ....22 

2.  Official  Bond. — A  surety  upon  an 
official  bond,  as  well  as  his  princi- 
pal, is  a  debtor,  within  the  mean- 
ing of  the  statute  which  provides, 
that  ^'judgments  on  bonds  payable 
to  the  Stato  of  Indiana,  shall  bind 
the  real  cstato  of  the  debtor  from 
the  commencement  of  the  action." 
(2  O.  &  H.  233,  sec.  414.)  Shane  v. 
iVancis 92 

3.  Promissory  Note. — A  Iteration  of,  — 
The  material  alteration  of  a  prom- 
issory note  afler  its  execution,  with- 
out the  knowledge  or  consent  of  the 
surety,  by  adding  a  clause  fixing 
the  rate  of  interest,  constitutes  a 
good  defense  to  a  suit  on  the  note 
so  altered,  against  the  surety,  llart 
T.  Clouser - 210 

4.  Extension  qf  Time.-An  agreement, 
made  while  the  interest  law  of  18G5 
was  in  force,  by  a  creditor  with  the 
principal  debtor,  without  the  con- 
sent of  the  surety  or  the  guarantor, 
to  give  a  limited  time  after  the  debt 
became  due,  in  consideration  of  the 
payment  in  advance  of  four  percent, 
in  excess  of  six  percent,  interest,  re- 
leased the  surety  and  the  guarantor. 
Cross  V,  Woodetal 378 

5.  Pleading. — In  a  suit  on  a  promis- 
sory note  by  A.,  the  payee,  against 
B.  and  C,  the  makers,  each  of  the 
defendants  answered  that  ho  execu- 
ted the  note  as  surety  of  the  other. 

Held^  where  the  parties  went  to  trial 


as  if  they  regarded  the  issue  made, 
that  such  answers  fonned  a  suffi- 
cient issue  between  the  makers^ 
neither  of  whom  could  claim  on  ap- 
peal that  his  suretyship  was  con- 
fessed by  the  other.  Sharp  y.  FUkU 
etal. : ^.456 

6.  Evidence. — D.  testified,  that  be  ex- 
ecuted the  note,  intending  thereby 
to  be  bound  only  as  the  surety  -of 
C,  but  A  and  C.  testified  that  they 
did  not  so  understand  it,  and  the 
previous  negotiations  tcndsd  strong- 
ly to  show  that  they  could  not  well 
have  so  supposed,  and  that  if  such 
was  D.'s  intention  it  was  not  made 
known. 

neld,  that  this  court  could  not,  upon 
such  evidence,  interfere  with  a  judg- 
ment against  B.  as  a  principal../^. 

PROCEEDINGS  SUPPLEMENTARY 
TO  EXECUTION. 

I.  Oonirttct —  F)raud. —  Proceeding 
supplementary  to  execution  under 
section  &22  of  the  code,  by  the  ex- 
ecutor of  A.,  execution  plaintiff, 
against  D.,  execution  defendant,  and 
C,  alleged  to  be  indebted  to  B.  in 
an  amount  which,  with  other  prop- 
erty of  B.,  exceeded  the  amount  ex- 
empt by  law.  It  appeared  in  eyi- 
dence,  that  B.  had  recovered  a  cer- 
tain judgment  payable  in  annual 
Installments  which  he  had  as3igncd 
to  0.  upon  the  record,  in  considera- 
tion of  which  C.  had  agreed  with 
B  to  board,  lodge,  and  take  care  of 
him  for  seven  years,  furnish  him 
expense  money,  and  pay  a  certain 
judgment  against  B.;  that  before 
service  of  notico  on  C.  in  this  case 
ho  had  sold  t ho  j  udgment  so  assigned 
to  him  to  one  D.  for  a  valuable  con- 
sideration; that,  in  fulfilment  of  his 
contract^  C.  had  boarded  and  taken 
care  of  B.  one  year  and  eight  months^ 
and  had  paid  the  judgment  against 
B.  as  agreed,  and  certain  other  sums 
to  and  for  B.;  that  C.  still  had  the  re- 
mainder of  the  judgment  assigned 
to  him  by  B.;  that  B.  was  not  a  res- 
ident householder;  that  C.  had  no 
property  belonging  to  B.,  and  was 
not  indebted  to  him  except  his  obli- 
gation to  board,  keep^and  take  care 
of  him  under  said  contract. 

HeH  that  in  the  absence  of  evidence 
of  the  disability  of  either  of  the 
parties  to  make  the  contract,  it  wbs 
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valid  and  binding  between  them, 
and  C.  was  only  bound  for  the  per- 
formance thereof  according  to  its 
terms,  or  for  damages  for  a  breach 
of  it  should  he  fail  to  pctform  it. 
Held,  also,  that  the  facts  that  the  con- 
tract was  of  an  unusual  character 
and  that  a  judgment  was  soon  after- 
wards rendered  against  B.,  might 
throw  suspicion  on  the  good  faith  of 
the  transaction  on  the  part  of  B., 
but  thej  did  not  establish  fraud, 
especially  on  the  part  of  G.  Maho- 
ny  ti  al  Y.  Hunter  8  Ux'r 246 

2.  Same. — Tru$tee, — In  the  same  en- 
try with  the  judgment  assigned  by 
B.  to  G.  the  latter  was  appointed 
trustee  for  the  former,  to  hold  in 
trust  for  him  the  moneys  and  prop- 
erty therein  adjugcd  to  B.  and  re- 
quired to  give  bond  to  B.;  "to  be- 
come trustee  at  the  time  when,  and 
on  the  condition  that  he  give  bond," 
&c. 

Heldj  that  in  the  absence  of  proof  that 
G.  in  fact  became  trustee  he  was  not 
by  this  proTision  disabled  from 
making  the  contract  for  the  assign- 
ment of  the  judgment  to  himself./^U 

3.  Pleading. — In  a  proceeding  supple- 
mentary to  execution  an  answer  or 
a  cross-complaint  not  sworn  to 
should  be  rejected  on  motion.  South 
ei  al.  T.  Spencer  et  al. 348 

PROCESS. 

See  Estoppel,  5;  Exbcutiom. 

I.  FaUe  Return, — Where  the  service 
of  summons  is  on  Sunday,  and 
therefore  void,  so  that  if  true  return 
.be  made  no  legal  default  can  be 
taken,  but  the  sheriff  returns  the 
writ  as  served  on  Monday,  the  de- 
fendant cannot  impeach  the  false 
return  for  the  purpose  of  avoiding 
an  appearance  to  the  action.  Smith 
V.  Noe 117 

2*  Revenue  Stamp, — It  was  not  nec- 
essary in  a  suit  commenced  Septem- 
ber 20th,  1867,  that  the  process 
should  be  stamped  with  a  revenue 
stamp.  Colerick  et  at,  v.  Bowser  et 
al 320 

PROFITS. 

See  Pabtnbbship,  4. 
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PROMISE. 

See  CoNTaACT,  4,  5,  6. 

PROMISSORY  NOTE. 

See  Dbcrdents'  Estates,  17;  Plead- 
ing, 17;  Principal  AND  Surety,  4,  5; 
Vendob  and  Pubcbabbb,  2. 

1.  fraudulent  Perversion  of. — Where 
a  note  payable  in  bank  is  indorsed 
upon  the  representation  of  the  payee 
that,  if  it  be  made  and  so  indorsed, 
he  will  have  it  discounted  at  a  certain 
bank,  with  which  he  falsely  pretends 
to  be  negotiating  for  that  purpose, 
and  with  the  proceeds  take  up  a  ma- 
tured note  given  by  the  same  maker 
to  the  same  payee,  but  the  payee,  in- 
stead of  having  it  so  discounted, 
retains  it  in  his  own  possession, 
there  is  a  want  of  consideration  to 
support  it  against  the  indorser  in 
the  hands  of  the  payee.  Armstrong 
V.  Cook ; 22 

2.  Co'Surety. — Contribution, — Where 
a  note  payable  in  bank  is  indorsed 
with  the  understanding  that  the 
payee  will  also  indorse  it  for  the 
purpose  of  having  it  discounted  to 
raise  money  for  the  benefit  of  the 
maker,  there  results  between  the 
indorser  and  payee  the  relation  of 
co-sureties,  with  liability  to  contri- 
bution  ilbid, 

3.  Pleading. — Demand. —  Notice. — In 
a  suit  against  the  indorser  of  a 
note  payable  in  bank,  the  allega- 
tions of  demand  and  notice  of  non- 
payment must  be  averments  of  such 
facts  as  constitute  proper  demand 
and  notice Ibid, 

4.  Pleading. —  A  note  payable  in 
bank,  negotiated  by  the  payee,  the 
partner  of  the  maker,  was  paid  at 
maturity,  out  of  partnership  funds, 
by  the  payee,  who  charged  the 
amount  to  the  maker's  account.  On 
a  subsequent  settlement  of  accounts 
between  the  maker  and  payee,  it 
was  agreed  that  the  latter  should 
hold  said  note,  unaltered,  for  a  bal- 
ance then  found  due  him. 

Heldy  in  a  suit  by  the  payee  against 
the  maker,  that  there  could  be  no 
recovery  on  the  note,  pleaded  as  it 
appeared  on  its  faec — ^tbat  the  com- 
plaint should  have  declared  upon  it 
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as  re-iasttcd  for  (V  new  consideration. 
Chom  T.  Me  Whinney, 74 

5.  Full  Indorsement. — Alteration  c/. 
If  a  full  indorsement  of  a  promissory 
note  be  ciiangcd  by  strikini^  out  the 
name  of  the  indorsco  and  inserting^ 
that  of  another  person,  without  the 
consent  of  the  indorscr,  such  other 
person  cannot,  as  indorsee,  maintain 
an  action  against  the  indorser.  Pier' 
iol  Y.  Grimes 129 

G.  Spoliation  of  Written  Instrument. 
The  spoliation  of  an  instrument  by 
a  stranger,  without  the  knowledge 
or  consent  of  the  parttes  in  interest, 
cannot  change  the  rights  or  liabili- 
ties of  those  parties.^ Ibid. 

7.  Partnership — The  fact  that  the 
maker  of  a  note  payable  to  a  firm 
was  one  of  the  firm  at  the  time  of 
its  execution,  if  any  defense  to  an 
action  thereon  against  the  maker  by 
one  of  the  late  firm  to  whom  the 
other  members  except  the  maker 
have  assigned  their  interest  in  the 
note,  only  goes  to  the  amount  of 
recovery.    Jemisonr.  Walsh 167 

8.  iSame. — The  action  may  be  main- 
tained, though  there  has  been  no 
final  settlement  of  partnership  ac- 
counts, and  there  are  outstanding 
credits  and  liabilities Ibid. 

9.  Extension  of  TVme.— Suit  on  a  note 
payable  one  day  after  date.  An- 
swer, setting  out  a  written  agree- 
ment by  the  parties,  made  three 
days  after  the  execution  of  the  note, 
that  in  consideration  of  a  sale  then 
made  of  a  stock  of  goods,  to  the 
maker,  he  should  first  pay  two  oth- 
er notes  executed  at  the  date  of  said 
agreement  to  the  same  payee,  due 
six  and  twelve  months  after  date, 
the  same  to  bo  paid  off  with  the 
proceeds  of  said  goods,  and  that  af- 
ter they  were  so  paid,  the  note  in 
suit  should  be  paid. 

Heldy  that  this  agreement  did  not  ex- 
tend tho  time  at  which  the  notes 
last  executed  became  due,  but  did 
extend  tho  time  for  the  payment  of 
tho  note  in  suit  one  year  from  the 
date  o  f  80  id  agreement Ibid. 

10.  Surety. — Tho  material  alteration 
of  a  promissory  noto  after  its  execu- 
tion, without  the  knowledge  or  con- 
sent of  the  surety,  by  adding  a  clause 
fixing  tho  rate  of  interest,  consti- 
tutes a  good  defense  to  a  suit  on  the 
note  so  altered,  against  the  surety. 
Sort  T.  Clouser. 210 


11.  Joint  and  Several. — A  promifBonr 
note  commencing,  '*  I  agree  to  pay, 
kc.y  and  signed  by  two,  is  Joint  and 
several,  and  tho  holder  may,  at  his 
election,  sue  one  or  both  of  the  ma- 
kers.   Maiden  r.  Webster 317 

12.  Parties.—^oinder  of. — ^Under  the 
code,  in  a  joint  action  against  two,  as 
makers  of  a  joint  and  several  promis- 
sory note,  both  of  whom  have  been 
duly  served  with  process,  the  plain- 
tiir,  having  by  leave  of  court  dis- 
missed as  to  one,  may  proceed  to 
judgment  against  the  other;  and 
such  judgment)  remaining  in  forco 
against  the  latter,  is  no  bar  to  a  sub- 
sequent suit  on  the  note  against  tha 
former.., Ibid, 

13.  Partnership. — Evidence.- Pleading, 
Evidence  that  the  makers  of  a  Joint 
and  several  note,  purpoi:ting  to  ba 
made  by  two,  were  partners  at  the 
time  of  its  execution,  and  that  it  was 
given  by  one  in  tho  names  of  both, 
in  the  business  of  the  partnership,  is 
admissible  in  proof  of  its  execution 
put  in  issue  by  the  other  maker  in  a 
suit  against  him  on  the  note,  thongh 
the  note  does  not  purport  to  be  given 
by,  or  in  the  name  of,  a  firm,  and  the 
complaint  contains  no  allegation  of 
such  partnership Ibid, 

14.  Parties. — Evidenee.^The  equitable 
owner  of  a  promissory  noto  may 
sue  upon  it  in  his  own  name,  and 
possession  of  the  noto  is  evidence  of 
such  ownership.  Gamer  v.  Cook 
etal 331 

15.  Justice  of  the  Peace. — Pleading. — 
Suit  by  A.  and  B.  before  a  Justioe 
of  the  peace:  the  complaint  was  a 
promissory  note  executed  by  the 
defendant!  C,  to  D.,  without  in- 
dorsement. There  was  no  express 
averment  that  the  plaintiffs  owned 
tho  note. 

He'df  that  this  was  a  sufficient  com- 
plaint  Ibid, 

16.  Diligence. — ^In  order  to  bind  tho 
assignor  of  a  promissory  note,  each 
diligence  only  is  required  of  the 
assignee  in  prosecuting  tho  maker 
to  insolvency  as  prudent  men  usu- 
ally exercise  in  taking  caro  of  their 
own  interests  under  liko  circum- 
stances.   Miller  V.  Deaoer .^371 

17.  Same. — Where  the  assignee  com- 
menced his  suit  on  tho  note  against 
tho  maker  in  proper  time,  in  the 
court  first  to  sit  after  tho  maturity 
of  the  note,  and  the  legislatnrCi  after 
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the  suit  was  brongbt,  postponed 
the  term  of  the  court  in  which  it  was 
pending  until  after  the  sitting  of  an- 
other court ; 
Meldf  that  the  assignee  was  not  bound 
to  dismiss  the  snit  and  commence  in 
the  other  court Ibid, 

18.  Same. — A  judgment  having  been 
obtained  in  proper  time  by  the 
assignee  against  the  maker,  execu- 
tion was  issued  thereon  twentj- 
threo  dajs  after  its  rendition  and 
twelve  days  after  the  close  of  the 
term. 

Jleld,  that,  prima  faeiey  this  was  due 
diligence.....'...... Ibid, 

19.  ^me. — Excuse  for  Want  of  Dili- 
gence,— The  insolvency  of  the  maker 
when  judgment  is  rendered  against 
him  at  the.  suit  of  an  assignee,  ex- 
cuses the  necessity  of  an  execu- 
tion  Ibid. 

20.  Same. —  Evidence. — Where,  in  a 
suit  by  the  assignee  against  the 
assignor  of  a  promissory  note,  the 
plaintiff  put  in  evidence  a  judgment 
recovered  by  him  against  the  maker 
and  a  summons  showing  the  com- 
mencement of  the  suit  which  re- 
sulted in  the  judgment,  but  omitted 
to  introduce  any  other  port  of  the 
record; 

Ileld^  that  as  it  did  not  appear  that 
the  judgment  introduced  was  upon 
the  note  in  suit,  this  evidence  was 
insufficient  to  bind  the  assignor./&idL 

21.  Payment — What  Operates  as. — 
Where  the  holder  of  a  note  gives  it 
to  the  maker  and  takes  a  note  held 
by  the  latter  on  a  third  person,  this 
docs  not  operate  as  a  payment  of 
the  former  note  except  by  the  ex- 
press agreement  of  the  creditor  to 
tako  the  latter  note  as  payment,  and 
at  his  own  risk.  Stevens  v.  Anderson, 
Admr 391 

22.  Evidence. — Where  in  a  suit  on  a 
promissory  note  the  general  denial 
is  pleaded  in  answer,  there  can  be 
no  recovery  on  the  note  without 
proper  evidence  of  its  contents.7&t(f. 

23.  Execution  of, —  Evidence. — The 
question  of  the  execution  of  a  note 
is  ono  of  fact  for  tho  jury,  in  the 
determination  of  which  it  is  proper 
that  the  note  should  be  in  evidence. 
Carter  tt  al.  v.  Pomeroy  et  aL„..4Z8 

PROPERTY. 

Definition,    See  Will,  6,  6. 


PUBLIO  LANDING. 
iSmRitbb. 

n. 

RAILROAD. 
Ses  Tbust,  9,  10. 

1.  Iirfwry  to  Animals, — Jurisdiction. 
A  cow  and  heifer,  together  worth 
$110,  standing  at  the  same  time  a 
few  feet  apart  upon  a  railroad  track, 
were  killed  by  a  passing  train.  The 
value  of  the  heifer  did  no  t  exceed  $50. 

JETeldf  that  they  constituted  ono  cause 
of  action,  of  which  the  Common 
Pleas  Court  had  jurisdiction.  The 
LqfayetU^InaUs  R,R.  Co,  t.  Eh- 
man 83 

2.  TrialbyJury. — ConsHUitionalLaw, 
Assessment  of  Damages, — Upon  an 
appeal  to  the  Circuit  Court  from  a 
proceeding  before  a  justice  of  tho 
peace  to  assess  damages  sustained 
by  the  owner  of  land  taken  for  pub- 
lic use  under  the  ninth  section  of  the 
act  to  incorporate  the  Evansville 
and  Illinois  Railroad  Company  (Lo* 
cal  Laws  1849),  the  Circuit  Court^ 
sitting  as  a  court  of  chancery,  may 
take  tho  opinion  of  a  jury  upon  a 
single  question  of  fact,  but  in  such 
cases  trial  by  jury  is  not  a  constitu- 
tional right.  The  Evansville  4f 
CrawfordsvilU  R,  R,  Co.  v.  iftZ/^.209 

3.  Same,— Practice. — Burden  of  the 
Issue. — The  only  question  presented 
in  the  Circuit  Court  on  an  appeal  by 
the  owner  of  tho  land  condenmcd 
being  the  measure  of  damage^  held, 
that  the  appellant  had  the  right  to 
begin Ibid. 

4.  Same,— Judgment  — In  such  case  it 
is  error  to  render  a  common  judg- 
ment against  the  corporation  for  the 
damages,  without  a  decree  for  tho 
conveyance  of  the  land  in  question 
to  tho  corporation  upon  the  pay- 
ment of  tho  money IHd, 

6.  Injury  to  Animals. — Pleading, — 
In  a  suit  against  a  railroad  com- 
pany, to  recover  for  animals  killed^ 
the  complaint  averred,  **that  the 
railroad  aforesaid  was  not  securely 
fenced  in,  and  the  fence  properly 
maintained." 

SeH  that  this  language  may  mean 
that  the  railroad  was  not  securely 
fenced  anywhere,  and  therefore  im- 
ply that  it  was  not  so  fenced  where 
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the  animals  entered  upon  the  road; 
and,  after  verdict  for  the  plaintiff,  it 
is  fair  to  assume,  no  objection  ap- 
pearing to  have  been  made  to  evi- 
dence, and  the  evidence  not  being 
in  the  record,  that  proof  of  the  fact 
thus  implied  was  made  without  ob- 
jection. The  IruPUSj  Pittthurghy  j* 
Cleveland  R,  R.  Co.  v.  Petty. „,Jl{il 

6.  Dttmage$. — If  a  railroad  company 
in  constructing  its  road  make  a  ditch 
along  the  side  thereof  so  as  to  carry 
off  the  water  from  the  acljoining  land 
to  a  natural  channel,  it  is  not  bound 
to  keep  such  ditch  open,  if  the  flow 
of  the  water  is  not  chaShged  inju- 
riously to  the  owner  of  the  land  by 
the  building  of  the  road.  The  Lou- 
isffilUj  New  AJhcmy^  ^  Chicago  R. 
R.  Co,  V.  McAfee^ 291 

7.  Ir^ury  to  Animale. — Fences. — The 
object  of  the  statute  providing  com- 
pensation for  animals  killed  or  in- 
jured by  the  cars,  &c.,  of  railroad 
companies  is  the  protection  of  the 
public,  and  not  simply  to  compen- 
sate the  owners  of  the  animals;  and 
the  fact  that  the  owner  of  the  land 
has  for  a  long  period,  without  any 
contract  to  that  effect,  maintained 
a  sufficient  fence,  does  not,  so  far 
as  the  public  is  concerned,  relieve 
the  company  from  the  duty  imposed 
by  Uhe  statute.  While  the  fence  is 
so  maintained  the  company  is  not 
liable  to  the  penalty  provided  by 
law,  but  that  penalty  is  incurred 
whenever  the  failure  to  maintain 
the  fence  as  required  may  h^pen. 
The  JeffereonvilUy  MadUon^  ^Iwi^Ue 
R,  R.  Co.  V.  JMchoU 321 

8.  Same, — Pleading.  —  The  want  of 
reasonable  time  to  repair  the  fence 
would  excuse  the  company,  but  the 
allegation,  in  an  answer  by  the  com- 
pany, that  the  fence  was  out  of  re- 
pair but  a  short  time,  is  too  indefi- 
nite  Ibid. 

9.  ^fTte. — Statute  Conatnud. — The  act 
to  provide  compensation  to  the 
owners  of  animals  killed  or  injured 
by  the  cars,  &c.  (Acts  1863,  p.  25), 
does  not  apply  when  the  killing  or 
injury  occurs  at  a  point  at  which 
the  road  cannot  be  legally  fenced 
in.  The  Jeffereonville^  Maditony  j* 
Indianapolis  R.  R.  Co.  v.  Bre- 
voori 324 

10.  Same.— Pleading.— The  fact  that 
the  company  is  not  bound  to  fence 
at  the  place  where  the  killing  or  in- 


jury occurs  is  purely  a  matter  of 
defense,  and  need  not  be  negatived 
in  the  complaint.. Ibid. 

11.  Sajne.  —  Pleading.  —  Evidence.  — 
Animals  killed  or  injured  at  differ- 
ent times  constitute  separate  and 
distinct- causes  of  action,  each  of 
which  should  be  stated  in  a  separate 
paragraph  of  the  complaint;  and 
where  the  complaint  indicates  but 
one  cause  of  action,  the  plaintiff 
should  be  confined,  in  his  evidence, 
to  a  single  transaction... Ibid, 

12.  Same. — Jurisdiction. — Two  or  more 
causes  of  Action  cannot  be  united 
in  the  same  suit  for  the  purpose  of 
giving  the  Circuit  or  Common  Pleas 
Court  jurisdiction,  which  is  wanting 
when  the  value  of  the  animal  or  an- 
imals killed,  or  the  injury  done,  at 
the  same  time,  does  not  exceed  fifty 
dollars Ibid. 

13.  Same. — Pleading. — Suit  against  a 
railroad  company  for  the  value  of 
stock  killed  on  the  track  of  the  de- 
fendant by  a  passing  train,  the  com- 
plaint averring,  ''  that  at  the  time 
and  place  when  and  where  said 
stock  was  so  run  over  and  killed  as 
aforesaid,  the  said  railroad  was  not 
securely  fenced  as  required  bylaw." 

Held,  that  this  averment  sufficiently 
implied  that  the  road  was  not  se- 
curely fenced  where  the  animals  en- 
tered upon  it. 

Held,  also,  that  the  words,  "not  se- 
curely fenced  as  required  by  law," 
alleged  a  fact,  and  not  a  conclusion 
of  law.  The  Jeff.^  Mad^  j-  Ind'Us 
R.R.  Co.v.  Chenoweth 366 

14.  Same. — Pleading. —  Justice  of  the 
Peace. — Complaint  before  a  justice 
of  the  peace  against  a  railroad  com- 
pany, averring  that  a  "  locomotive 
owned  and  used  by  the  said  defen- 
dant on  its  railroad  in  the  county 
of  Franklin  and  State  of  Indiana, 
on,  ^c,  struck,  ran  against  and 
over,  and  killed,  one  hog  of  the 
plaintiff;"  and  that  at  the  time  and 
place  of  the  killing  the  road  was 
not  fenced. 

ffeldf  that  by  the  liberality  of  con- 
struction which  pleadings  before  a 
justice  of  the  peace  should  receive, 
this  sufficiently  showed  that  the  ani- 
mal was  killed  in  Franklin  county, 
and  that  the  defendant  committed 
the  injury. 

Beldy  also,  that  an  allegation  that  the 
road    could    properly  have    been 
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fenced  at  the  place  of  the  killing 
wonid  have  been  wholly  unneces- 
sary.      The  White  Water  VaUeij  R. 

R.  Co.  V.  Quick.,,. 384 

15.  Same.-^  Where  Required  to  Fence. — 
A  railroad  company  is  bound  to 
fence  at  a  place  where  its  road  ia 
situated  on  the  tow-path  of  a  canal 
abandoned  as  a  thoronghfarc...iitcf. 

RATIFICATION. 

&«  Pabtnebship,  6,  7;  Husband  akd 
WiPB,  8. 

REBELLION. 

Set  Wab,  1,  2. 
RECEIPT. 
See  PabtnebsbiPi  1. 
RECOGNIZANCE. 

1.  Justice  of  the  Peaee.—^uriadiC' 
tion. — A  justice  of  the  peace  has 
jurisdiction  to  take  a  recognizance 
for  the  appearance  of  a  prisoner  at 
e  future  time,  to  answer  a  general 
charge  of  an  offense,  so  defectively 
stated  in  its  details  that  the  prisoner 
might  well  have  objected  to  the  suf- 
ficiency of  the  affidavit.  The  State 
V.  Oachenheimer  et  al C3 

2.  Same. — Evidence, — ^The  proceedings 
of  a  court  of  inferior  and  limited 
jurisdiction  cannot  bo  recognized  as 
valid,  unless  the  facts  necessary  to 
give  jurisdiction  in  the  particular 
case  are  affirmatively  shown  to  ex- 
ist; and  the  taking  of  ,a  recogni- 
zance by  a  justice  of  the  peace  is 
within  this  rule Ibid. 

RECORD. 

See  New  Tbial,  3. 

1.  ^Mfencc—TTft^Afo/— The  weight 
to  be  given  to  the  evidence  of  wit- 
nesses cannot  be  determined  fVom 
the  record.    Ehrman  v.  Kramer,„lQ 

2.  Matter  Stricken  /rom  Pleading, — 
Matter  ordered  by  tho  court  to  be 
stricken  from  a  pleading  docs  not 
belong  to  the  record,  and  cannot  be 
made  a  part  thereof  by  the  clerk, 
but  should  be  set  out  in  full  in  a  bill 
of  exceptions.    Fisher  v.  ^totr^..l30 


3.  Ohiection  to  Eotdencc^^AxL  excep- 
tion to  the  admission  of  evidence 
will  not  be  considered  by  the  Su- 
preme Court  if  the  record  do  not 
show  the  ground  of  objection,  and 
that  the  same  bad  been  pointed  out 
to  the  court  below.  Jemison  et  al. 
V.  WaUh 388 

4.  Ifutruciioru  to  Jury, — ^Where  in- 
structions are  in  writing  signed  by 
the  judge,  they  become  a  part  of  the 
record,  and  exceptions  may  be  en- 
tered in  writing  upon  the  mdxgin, 
"given  and  excepted  to,"  or  " re- 
fused and  excepted  to,"  signed  by 
counsel;  but  where  they  are  not 
signed  by  the  judge,  they  can  only 
be  made  a  part  of  the  record  by 
bill  of  exceptions.  Dix  v.  A  here  et 
al 431 

5.  Appeal.-^  J^  pleading  having  been 
once  copied  into  the  record  made 
out  on  appeal,  it  is  not  necessary  to 
copy  it  again  when  introduced  into 
subsequent  parts  of  the  record; 
a  reference  to  it  by  which  it  can  be 
identified  being  all  thbt  is  necessary^ 

Voorheee  etux.  v.  Huehaiw  et  a^..488 

RECOUPMENT. 

Vendor  and  Purchaser. — TneunU>ranee, 
In  a  suit  by  the  assignee  against 
the  maker  of  a  promissory  note 
given  as  the  last  payment  on  cer- 
tain real  estate  conveyed  by  war- 
ranty deed,  tho  purchaser,  who 
had  paid  all  the  consideration 
money  except  the  note  in  suit,  was 
properly  allowed  to  recoup  an 
amount  which  he  had  been  com- 
pelled to  pay  to  discharge  an  in- 
cumbrance not  excepted  from  the 
warranty,  being  a  note  secured  by 
mortgage  on  said  real  estate,  other 
notes  secured  by  the  same  mortgage 
being  so  excepted  in  the  deed.  Stil* 
well  et  al.  v.  Chappell 72 

RECOVERY  OP  REAL  PROPERTY. 

See  City,  10;   Estoppel,  5;  Vendor 

AND  PUBGHASEB,  6. 

REGISTRY  OF  MORTGAGE. 
See  MoBTGAGB,  1,  2;  Vendor  and  Pur- 

CBA8BB,  25. 
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RELATOR. 

Band  Payable  to  State. — No  relator 
ii  necessary  in  an  action  bjr  the 
State  on  a  bond  payable  to  her, 
when  the  obligation  is  to  the  State, 
and  no  indiyidual  has  an  interest 
therein  other  tlian  that  common  to 
all.    Shane  y.  DraaeU 92 

RSHAINDER. 

See  Will,  1,  2. 

REPEAL  OP  LAWS. 

See  Gasss  OrnauLiD,  Ice,  8. 

An  identification  of  any  kind,  of  a 
law  intended  to  be  repealed,  is  suf- 
ficient in  the  repealing  act.  Leard 
et  al,  T.  Leard, 171 

REPLEVIN. 

See  MoBTOAGB,  1;  Plkadxxo,  19. 

Praetiee  ^Jwh^ment^ChnenX  rerdict 
for  the  defendant  in  replevin  and 
judgment  thereon  for  the  retom  of 
the  property.  No  exception  was 
taken  to  the  nature  of  the  judgment. 

Msldf  that  an  objection  to  the  judg- 
ment, on  the  ground  that  the  ver- 
dict did  not  find  the  value  of  the 
property,  could  not  be  raised  in  this 
court.     Watts  Y.  Green  etal^.*,,..9S 

RESCISSION. 
See  CosTTBACT,  4,  5,  13;   Vendob  ahd 

PlTBCHASKB,  22. 

RESERVED  QUESTION. 
iSee  Pbacticb,  31. 

RESTRAININO  ORDER. 

Affidavit/or,    See  TaBSPAsa,  3. 

RETURN. 
jS^Pbocbss,  1. 

RIPARIAN  RIQHTa 

See  Rivbb. 
RIVER. 

J^tbUe  Landingt, — Prescription.-^'tht 
right  to  land  boats  and  load  and 


unload  iVeighti  and  thus  enenmber 
the  land  of  an  individual  adjoining 
a  navigable  river,  cannot  be  acquired 
by  the  public  by  prescription  or 
custom.  Whoever  claims  such  right 
by  long  usa<iro  must  prescribe  in  a 
que  estate,  Talbott  et  oL  v.  €fT€iee  et 
al , 389 

RULES  OP  COURT. 

Abitraet,    See  Pbaohcb,  35, 

8. 

SALE. 
See  Plbaddto,  21. 

1.  Earnest  —  Part  Pigment -—The 
parties  to  a  contract  for  the  sale  of 
goods  to  bo  delivered  at  a  fUturo 
time,  the  price  of  which  was  more 
than  fifty  dollars,  each  delivered  to 
the  agent  of  both  a  check  payable  to 
said  agent,  as  a  forfeiture;  the  mon- 
ey, on  failure  of  cither  party,  to  be 
paid  over  by  the  agent  to  the  other. 

Eeld,  that  nothing  was  given  in  earn- 
est to  bind  the  bargain,  or  in  part 
payment  for  the  goods.  Koakeset 
al,  V.  Moreyetal 103 

2.  Memcrandum,  —  A  memorandum 
made  by  the  agent  of  both  parties 
and  signed  by  him  in  his  own  name, 
in  the  absence  of  the  parties,  not  by 
their  agreement,  but  at  his  own  in- 
stance and  for  his  own  use  and  con- 
venience, was  not  sufficient  to  take 
the  cose  out  of  the  statute  of 
frauds lUd, 

3.  Misrepresentation, — Where  a  mis« 
representation  as  to  the  nature  and 
quantity  of  property  sold  amounted 
only  to  an  opinion  of  the  seller, 
who  had  no  notice  or  reason  to  sus- 
pect that  the  buyer  was  relying 
upon  bis  estimate,  and  no  special 
qualification  in  the  particular  mat- 
ter for  making  a  more  accurate  esti« 
mate  than  the  buyer,  and  it  did  not 
appear  that  the  buyer,  who  relied 
upon  such  representation,  bad  been 
injured;  held,  that  there  was  no 
fraud.     Curry  et  al,  v.  Keyser,,,,!!^ 

SCHOOL  FUND. 

1.  Special  iSeventM.— School  trustees, 
in  anticipation  of  the  actual  collec- 
tion of  funds  levied  under  the  act 
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of  March  9th,  1867  (Acts  1867,  p. 
30),  may  employ  teachers  to  carry 
on  schools  within  the  year  for 
which  the  levy  has  been  made,  to 
be  paid  out  of  such  funds  when  col- 
lected. Harner/ Y.  Wootien  et  aLllQ 
2.  School  ReveHue  for  Tuition. — ^The 
only  portion  of  the  school  funds 
which  the  school  trustees  may  not 
espend  in  anticipation  is  the  School 
Revenue  for  Tuition  belonging  to 
the  State,  and  by  itapportioned./l»(/. 

SERVANT. 

Ste  LiQUOB  Law,  6. 

SET-OFF. 

Set  Plxadino,  35. 

1.  Decetient^  JBtiaU^,  —  Judgment — 
Pending  the  settlement  of  a  dece- 
dent's estate,  a  court  not  having  the 
probate  jurisdiction  thereof  cannot 
set  off  a  personal  judgment  held  by 
a  debtor  to  the  estate  against  a 
legatee,  in  satisfaction  of  a  Judg- 
ment in  favor  of  the  estate  against 
such  debtor.  Biait's  Fz'x  v. 
ffiatt 190 

2.  Pleading. — A  set-off  in  favor  of 
.    one  of  two  makers  of  a  promissory 

note,  both  being  principals,  pleaded 
by  him  in  answer  to  a  suit  on  the 
note  against  the  makers,  is  bad  on 
demurrer.     Oriffin  et  al.  v.  Cbz..242 

SHERIFF. 

Return.    See  Pbocess,  1. 

Different  JSzecutione  against  the  tame 
Person, — Of  two  executions  in  the 
bands  of  a  sheriff  in  favor  of  differ- 
ent judgment  plaintiffs  against  the 
same  judgment  defendant,  it  is  the 
officer's  duty,  if  not  otherwise  di- 
rected, to  first  levy  the  one  first 
placed  in  his  hands;  and  if  he  has 
failed  to  do  his  duty,  by  levying  and 
collecting  the  later  execution  and 
paying  over  the  money,  leaving  the 
former  one  unsatisfied,  it  is  no  de- 
fense to  a  suit  against  him  and  the 
sureties  on  his  official  bond  for  his 
failure  to  levy  and  collect  the  other 
execution,  that  the  execution  de- 
fendant had,  at  the  time  the  same 
was  issued,  and  still  has,  sufficient 


property  to  satisfy  it.    Bragg  et  al. 
V.  The  StaUf  ex  rel.  Davis  etal...42l 

SHERIFF'S  SALE. 

1 .  Sale  in  Parcels. — Where  real  estate 
occupied  as  separate  parcels  is  sold 
on  execution  as  an  entirety,  without 
being  first  offered  in  parcels,  the 
fiict  of  such  occupation  being  known 
to  the  sheriff  and  the  purchaser,  the 
sale  cannot  be  sustained.  Wright 
V.   Tetts. 183 

2.  Same. — Official  Discretion. — Fraud. 
Where  there  is  no  actual  division 
of  the  property,  and  the  question  of 
its  susceptibility  of  division  must  bo 
determined  by  the  sheriff ;  if  *  there 
may  be  an  honest  difference  of  opin- 
ion, the  conclusion  reached  by  the 
officer  must  be  final — ^unless  his  ac* 
tion  operate  as  a  fraud  upon  the  ex- 
ecution defendant  or  his  creditors, 
it  cannot  be  reviewed Hid. 

3.  Trusts. — A  person  cannot  be  treat- 
ed as  a  trustee  who,  without  fraud, 
purchases  real  estate  at  a  sheriff's 
sale  with  his  own  money,  and  takes 
the  title  in  his  own  name,  upon  a 
verbal  agreement  to  hold  it  for  the 
benefit  of  the  execution  debtor. 
Minot  eial.  r.  JUitchelL 228 

4.  Sale  in  Parcels. — The  provision  of 
the  statute  requiring  that  in  sales 
of  land  by  the  sheriff,  ^'if  the  estate 
shall  consist  of  several  lots,  tracts, 
and  parcels,  each  shall  be  offered, 
separately,  and  no  more  of  any  real 
estate  shall  be  offered  for  sale  than 
shall  be  necessary  to  satisfy  the  ex- 
ecution, unless  the  same  is  not  sus- 
ceptible of  division,"  applies  to  sales 
on  the  foreclosure  of  a  mortgage,  as 
well  as  to  sales  on  execution.  Pielr. 
Brayer  et  al 332 

5.  Same.—  Void  Sale.—li  the  sheriff, 
in  violation  of  the  statute,  offer  and 
sell  in  one  body  several  distinct 
tracts  or  parcels  of  land,  the  sale  is 
void. Ibid. 

G.  Saine. —  Vendor  and  Purchaser. — 
Notice. — A  judgment  plaintiff  pur- 
chasing at  sheriffs  sale  is  chargea- 
ble with  notice  of  all  irregular! tiesi 
in  the  sale;  and  his  vendee  \9 
chargeable  with  notice  of  the  con- 
tents of  the  record Ibid. 

7.  Same. — Presumptions.  —  The  mle 
that  the  sheriff  is  presumed  to  have 
done  his  duty  in  making  the  sale 
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does  not  apply  where  tiie  fact  that 
tJie  sale  was  in  Tiolation  of  the  stat- 
ute is  apparent  on  the  face  of  the 
record  through  which  the  title  is 
claimed Ibid. 

8.  Same,  —  Foreclosure. —  Decree.  — 
Where  a  complaint  is  filed  for  the 
foreclosaro  of  a  mortgage  upon 
which  there  is  due  any  interest  or 
installment  of  the  principal,  and 
there  are  other  installmenUi  not  due, 
the  court  is  required  to  ascertain 
whether  the  property  can  be  sold  in 

-  parcels;  but  where  the  whole  sum 
secured  is  due,  no  such  question  can 
properly  be  presented  to  the  court; 
and  in  the  latter  case,  though  the 
decree  direct  otherwise,  if  the  land 
consists  of  separate  parcels,  it  is  the 
imperative  duty  of  the  sherifT  to  of- 
fer them  separately,  and  if  of  a  sin- 
gle tract,  but  susceptible  of  division 
without  injury,  and  the  sale  of  the 
whole  is  not  necessary  to  satisfy  the 
execution,  he  is  required  to  divide 
it,  and  offer,  at  one  time,  only  so 
much  as  may  be  necessary  to  satisfy 
the  judgment,  interest,  and  costs.76& 

SIDEWALK. 

See  NiaLiaxNCi,  1,  3. 

SIGNATURE. 

(Xftaininff  byfdUepretenue.  See  Crim- 
inal Law,  1G,  17. 

SLANDER. 

1.  Pleading.  —  An-  innuendo  cannot 
change  the  ordinary  meaning  of 
language.   WardY.  Colyhanetux.Z^^ 

2.  Same. — Code. — The  code  has  not 
changed  the  rule  of  pleading  in 
slander  set  forth  in  Hays  v.  Miteh- 
tll,  7  Blackf.  117,  that  where  the 
words  spoken  are  not  actionable  per 
ee,  but  are  so  by  reason  of  their  al- 
lusion to  some  extrinsic  fact,  or  of 
their  being  used  and  understood  in  a 
sense  different  from  their  natural 
meaning,  there  should  be  a  prefa- 
tory allegation  of  such  extrinsic 
matter,  or  an  explanation  of  such 
particular  meaning  of  the  words, 
and  the  colloquium  should  connect 
with  this  introductory  matter  the 
speaking  of  the  words  compbiincd 
of,  leaving  to  the  innuerido  its  prop- 
er office  of  giving  to  the  words  the 


oonstraction  bomo  by  them  In  ref- 
erence to  the  extrinsic  fact,  or  to 
the  explanation  of  their  particular 

meaning Ibid. 

3.  Husband  and  Wi/e,^  Witness.— 
Upon  the  question  whether  the  wife 
was  a  competent  witness  in  a  suit 
by  husband  and  wife  for  slflnderons 
words  spoken  of  the  wife,  the  court 
was  equally  divided Ibid, 

SOLDIER. 

1.  belief  of  Soldiers'  FamiUes.Stat- 
ute. — ConstrucUon  of. — The  provi- 
sion of  the  third  section  of  the  act 
of  December  20th,  18G5,  that  dis- 
bursements from  the  fund  for  the 
relief  of  soldiers'  families  should 
cease  alter  the  3d  of  March,  1866, 
has  relation  to  the  time  for  which 
such  disbursements  should  be  made, 
and  does  not  prohibit  payment  after 
that  date  to  those  entitled  for  time 
prior  thereto.  Board  of  Com,  of 
Clinton  Co.  v.  McDowell 87 

2.  Same. —  Application  for. —  Since 
the  4th  of  March,  1866,  an  applica- 
tion for  payment  from  such  fund  is 
properly  made  directly  to  the  Doard 
of  County  Commissioners,  whose 
determination  of  the  question  wheth- 
er the  applicant  had  otherwise  suf^ 
ficient  means  for  comfortable  sup- 
port is  final Ibid 

SPECIAL  FINDING. 

See  Vbrdict. 

1.  A  mere  statement  of  evidence, 
though  it  be  all  the  evidence,  in  a 
finding  by  the  judge,  cannot  answer 
any  of  the  purposes  of  a  special  find- 
ing, or  be  a  substitute  for  a  bill  of 
exceptions.  Tousey  v.  Lochcood  et 
al 153 

2.  Practice. — ^To  prepare  a  case  for  the 
Supremo  Court  under  section  341  of 
the  code,  the  court  below  should  first 
state  the  facts  in  writing,  and  then 
the  conclusions  of  law  upon  them, 
to  which  conclusions  the  party  ag- 
grieved should  enter  his  exception. 
Peden^s  Adm^r  v.  King  et  al 181 

3.  Same. — When  the  finding  covers 
the  issues,  and  the  court  has  passed 
therein  on  all  the  facts  In  the  case, 
questions  of  law  involved  in  the 
finding  are  not  saved  by  a  motion 
for  a  new  trial,  or  by  a  motion  for 
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Jadgmenton  thespecial  ^nding.IbUL 

4.  Hfeto  Trial, — ^To  cntitlo  a  motion 
for  a  new  trial  to  consideration  bj 
this  court  in  such  case,  the  evidence 
must  be  made  part  of  the  record  by 
bill  of  exceptions Ibid. 

5.  General  and  Special  Findin(/s. — 
Where  a  special  finding  does  not 
conflict  with  the  general  finding, 
this  court,  In  the  absence  of  the  ev- 
idence, will  presume  that  the  gen- 
eral finding  is  correct.  Blew  v. 
ffoavefy  AdnCt 450 

BPECIFIO  PERFORMANCE. 

See  Frauds,  Statutb  of,  1,  2. 

STAMP. 

iSSstf  Pbociss,  S. 

STATUTE. 

1.  Judicial  Notice  qf, — ^The  courts  of 
this  State  must  take  judicial  no- 
tice of  what  is  and  what  is  not  the 
public  statutory  law  of  the  State. 
EvanSf  Auditor ^  j-c,  v.  Browne..6lA 

2.  Seme. — Limit  of  Judicial  Inquiry. 
Official  AtUhentieation. — Where  a 
statute  is  authenticated  by  the  sig- 
natures of  the  presiding  officers  of 
the  two  houses  of  the  legislature, 
the  courts  will  not  search  farther,  to 
ascertain  whether  such  facts  existed 
as  gave  constitutional .  warrant  to 
those  officers  to  thus  authenticate 
the  act  as  having  received  legisla- 
tive sanction  in  such  manner  as  to 
give  it  the  force  of  law.. Ibid. 

STATUTE  OF  FRAUDS, 

See  Frauds,  Statutb  or. 

STATUTE  OP  LIMITATIONS. 
See  Limitations,  Statute  of. 

STATUTES  CONSTRUED. 

Se$  BoHD,  1 ;  Citt,  1 ;  Dbobdbnts'  Es- 
tates, 1;  Fraud^  2;  Gravel  Road, 
6,  7;  Interest,  1;  Liquor  Law,  4, 5; 
MoRTOACtB,  5,  6;  New  Trial,  13; 
Poor;  Sheriff's  Sale;  Special 
Finding,  2. 

1.  Nan^Rmdmt  Ouardian. —  Section 
107  of  chapter  35,  Revised  Statutes 
1843,  authorizing  the  court  having 
jurisdiction  to  make  such  order  re- 
specting the  delivery  and  payment 


of  property  and  moneys  to  the  non- 
resident guardians  of  non-resident 
wards  as  to  the  court  may  seem  just 
and  right,  was  but  declaratory  of 
what  the  law  was  in  that  respect 
before  its  enactment.  Earl^  Guard. 
V.  Dreetcr^  Guard. 11 

2.  New  Trial. — Ae  of  Might. — A  new 
trial  cannot  be  claimed  without 
cause  shown,  under  section  601  of 
the  code,  in  an  action  to  recover 
damages  for  obstructing  an  alleged 
easement  Larrtmore  v.  WillianiB..lB 

3.  Perpetuities. — The  proviso  in  the 
eleventh  section  of  the  act  regulat- 
ing descents,  distribution,  and  dow- 
er, of  February  l7th,  1838,  did  not 
change  the  rule  against  perpetuities. 
Stephens  et  al.  v.  Ewins^  Adfn^z...39 

4.  Beliff  qf  Soldiers^  Families.— The 
provision  of  the  third  section  of  the 
act  of  December  20th,  18G5,  that 
disbursements  from  the  fund  for  the 
relief  of  soldiers'  families  should 
cease  after  the  3d  of  Blarch,  1866, 
has  relation  to  the  time  for  which 
such  disbursements  should  be  made, 
and  docs  not  prohibit  payment  after 
that  date  to  those  entitled  for  time 
prior  thereto.  Board  of  Oom.  of 
Clinton  Co.  v.  McDowell 87 

5.  Same. —  Application  for. —  Since 
the  4th  of  March,  1866,  an  applica- 
tion for  payment  (Vom  such  fund  is 
properly  made  directly  to  the  Board 
of  County  Commissioners,  whose 
determination  of  the  question  wheth- 
er the  applicant  had  otherwise  suf- 
ficient means  for  comfortable  sup- 
port is  final Ibid. 

6.  Judgment  taken  through  Mistake, 
j-c— The  act  of  March  4th,  1867 
(Acts  1867,  p.  100),  amendatory 
of  section  99  of  the  code,  changes 
the  discretionary  power  of  the 
•court  to  relieve    a  party   from  a 

judgment  taken  against  him  through 
his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect,  to  an 
imperative  duty;  applies  the  limita- 
tion to  the  time  of  commencing  the 
proceeding,  instead  of  the  time  of 
granting  the  relief;  extends  the 
time  to  two  years;  and  anthosizea 
the  proceeding  to  be  instituted  by 
complaint  or  motion.  Smith  y. 
Noe 117 

7.  Descents^—'  Widow. — Limitation  qf 
Actions. — Petition  for  partition,  filed 
Janoary  16th,  1868,  by  the  brothers 
and  siBtera  of  J.  L.,  who  died,  intes- 
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tatc,  in  March,  1865,  seized  in  fee  of 
the  land  sought  to  be  partitioned, 
leaving  a  widow,  the  defendant, 
bnt  no  child  or  father  or  mother. 

£kldf  that  by  the  act  of  March  4th, 
1853  (Acts  1853,  p.  55),  the  peti- 
tioners were  entitled  to  one  undivi- 
ded half  of  such  land,  but  that  sec- 
tions 1,  2,  3,  and  4  of  said  act,  not 
being  in  conformity  with  the  ruling 
in  Langdon  v.  Applegate^  5  Ind. 
327,  were  repealed  by  the  act  of 
March  9th,  1867  (Acts  1867,  p. 
204),  leaving  in  force  the  provision  of 
the  act  of  May  14th,  1852  (1 Q.  k  H. 
296,  sec.  %6),  that  in  such  case  the 
widow  is  entitled  to  the  entire  estate 
— the  commencement  of  actions  aris- 
ing under  the  law  repealed  being 
limited  to  ninety  days  from  the  pas- 

*  sago  of  said  act  of  1867,  which  to 
the  petitioners  was  a  reasonable 
time.    Leatd  tt  al.  v.  Leard 171 

6.  Repeal  of  Laws. — An  identifica- 
tion of  any  kind,  of  a  law  intended 
to  be  repealed,  is  suJQScicnt  in  the 
repealing  act Ibid, 

9.  Draining  Association, — A  drain- 
ing association,  organized  under  the 
act  of  Juno  12th,  1852,  is  not  a  cor- 
poration until  the  articles  of  associ- 
ation have  been  in  fact  recorded  in 
the  recorder's  office  of  the  county 
or  counties  in  which  the  contempla- 
ted work  is  situated.  The  New  Eel 
River  Draining  Ass'n\.Durhin.^\*lZ 

10.  Common  Schools, —  Special  Reve- 
nue,—School  trustees,  in  anticipa- 
tion of  the  actual  collection  of  funds 
levied  under  the  act  of  March  9th, 
1867  (Acts  1867;  p.  30),  may  em- 
ploy teachers  to  carry  on  schools 
within  the  year  for  which  the  levy 
has  been  made,  to  be  paid  out  of 
such  funds  when  collected.  Z/ar- 
negy.  Wooden  et  al. 178 

11.  Same. — School  Revenue  /or  Tkti- 
iion. — ^The  only  portion  of  the  school 
fund  which  the  school  trustees  may 
not  expend  in  anticipation  is  the 
school  revenue  for  tuition  belong- 
ing to  the  State,  and  by  it  appor- 
tioned  Ilnd, 

12.  Liquor  Law — The  ninth  section 
of  the  liquor  law  of  1859  (1  G.  k 
H.  616)  applies  to  unlicensed  as 
well  as  licensed  retailers.  Fitzen" 
rider  v.  The  State 238 

13.  Draining  Association.^^  Affidavit 
of  Appraisers.-^ An  affidavit  that 
*'the  foregoing  appraisement  is  cor- 


rect to  the  best  of  our  judgment," 
is  sufficient  under  section  12,  1  G. 
k  H.  304,  requiring  an  affidavit 
''that  the  same  is  in  all  respects  a 
true  assessment  to  the  best  of  their 
judgment  and  belief.'*  Large  v. 
The  Keen^s  Creek  Draining  Cb...263 

14.  Resulting  Trust. — ^If  a  husband 
fraudulently  take  a  conveyance  of 
real>  estate  in  his  own  name,  the  con- 
sideration having  been  paid  by  his 
wife,  a  trust  thereby  results  in  &- 
vor  of  the  latter.  The  statute  (1 
G.  k  H.  651,  sees.  6,  8),  does  not 
change  this  rule  of  equity.  MaUt' 
dy  V.  McEnary,^ 273 

15.  Practice. — Appeal.-Reserved  Ques- 
tion of  Law, — If  it  is  expected  to  re- 
verse a  judgment  upon  a  question  of 
law  reserved  for  the  decision  of  the 
Supreme  Court,  under6ection347of 
the  code,  such  question  must  gen- 
erally be  so  presented  below  that 
the  lower  court,  by  doing  what  the 
complaining  party  moves  it  to  do, 
can  cure  or  avoid  the  error  com- 
plained of.  LovcY.  Carpenter  et^2S4 

16.  Decedents'  Estates,— Claim3,—All 
claims  against  decedents'  estates  not 
excepted  by  section  62,  2  G.  4  H. 
501,  if  not  filed  as  required  by  that 
section,  are  barred,  except  as  pro- 
vided by  section  178  of  the  samo 
act.    Ratcliff  v.  Leunig  et  al 289 

17.  Words  and  Phrases,— The  defini- 
tions of  words  and  phrases  in  sec- 
tion 797  of  the  code  are  applied  on- 
ly in  the  construction  of  statutes, 
and  not  of  wills  or  private  instru- 
ments, date  V.  (kanor,  Executor,  et 
oL 292 

18.  Conveyance  to  Uusbcmdand  Wife, 
Common  Law, — At  common  law,  if 
a  conveyance  of  real  estate  is  made 
to  a  man  and  his  wife,  they  are  not 
joint  tenants  or  tenants  in  com- 
mon, but  both  are  seized  of  the  en- 
tirety, per  ioutf  and  not  per  my. 
Neither  can  dispose  of  any  part  of 
the  estate  without  the  assent  of  the 
other,  but  the  whole  must  remain 
to  the  survivor.  Arnold  et  aL  v. 
Arnold 305 

19.  Same, —  Statute, —  Such  was  the 
law  under  the  act  of  Januaiy  2d, 
1818  (Rev.  Stat  1838,  398),  and 
such  is  the  law  under  the  statutes 
of  1852  (1  G.  &  H.  259,  sees.  7, 
8) TWdL 

20.  Railroads. — Injury  to  AnimiOls, — 
Fences. — ^The  object  of  the  statute 
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proTidinsf  compextsation  for  animals 
killed  or  injured  by  the  cars,  kc ,  of 
railroad  companies  is  the  protection 
of  the  public,  and  not  simply  to 
compensate  the  owners  of  the  ani- 
imals;  and  the  fact  that  the  owner 
of  the  land  has  for  a  long  period, 
without  any  contract  to  that  ctTcct^ 
maintained  a  sufficient  fence,  does 
not,  so  far  as  the  public  is  concerned, 
relieve  the  company  from  the  duty 
imposed  by  the  statute.  While  the 
fence  is  so  maintained  the  company 
is  not  liable  to  the  penalty  provided 
by  law,  but  that  penalty  is  incurred 
whenever  the  failure  to  maintain 
the  fence  as  required  may  happen. 
The  Jeff.,  Mad.,  and  Ind.,  R.  E,  Co. 

V.  liichoU « 321 

21.  Sajne. —  The  act  to  provide  com- 
pensation to  the  owners  of  animals 
killed  or  injured  by  the  cars,  &c. 
(Acts  1863,  p.  25),  does  not  apply 
when  the  killing  or  injury  occurs  at 
a  point  at  which  the  road  cannot  be 
legally  fenced  in.  The  Jeff.,  Mad., 
and  Ind.,  R,  R.  Co.  v.  BreooorUJAlA 

STOCK. 

See  GiUTBL  Road,  6. 

STREET. 

Su  Cxtt;  Constitutional  Law,  4. 

SUBSTITUTES. 

Impending  DrtifL  See  Pabtus,  6; 
Trust,  8. 

SUMMONS. 

See  Procbss. 

SUNDAY. 

Service  of  proeest  on.    See  Prociss,  1. 

1.  Common  Labor. -^Contract. — Where 
persons  enter  into  a  contract  to  be 
performed  on  Sunday  by  common 
labor,  such  contract,  as  to  its  per- 
formance on  Sunday,  is  illegal  and 
void.    Fate  v.  Wright  et  al 476 

2.  Same.^WoTk  of  NeceesHy.—l^ht 
delivery  of  a  quantity  of  flour  on 
board  a  steamboat  on  Sunday  in 
order  to  avoid  the  liability  of  delay 
in  getting  it  to  market  occasioned 


by  danger  of  the  closing  of  naviga- 
tion, is  not  a  work  of  necessity,  i&iii. 

SUPERVISOR. 

See  EiGBWAT,  2. 

SUPREME  COURT. 

See  Practice. 

1.  Rulings  of. — The  inferior  courts  of 
this  State  are  bound  by  the  rulings 
of  the  Supreme  Court  till  overruled 
by  it,  but  the  legal  presumption  is, 
that,  whenever  properly  applied  to, 
it  wUl  correct  its  own  errors,  heard 
et  air.  Leard^ ..171 

2.  Murder. — Habeas  Corpus. — RaiL 
Appeal.-^On  appeal  from  the  refu- 
sal of  a  judge  to  admit  to  bail  a 
prisoner  committed  on  a  charge  of 
murder,  the  Supreme  Court  will 
weigh  the  evidence  and  determine 
the  fhcts,  as  if  trying  the  case  origin- 
ally.   Ex  parte  Moore.. 197 

SURETY. 

See  Principal  and  Surrtt. 

SURVEY  AND  SURVEYOR. 

See  Lands,  1. 

SURVIVORSHIP. 
See  HuBRAND  and  Wifb,  3,  6. 

T. 

TAX. 

See  Constitutional  Law,  2. 

1.  Tax  Duplicate. — Authority  of  dtjf 
Treasurer. — The  tax  duplicate  and 
the  warrant  attached  thereto,  pro- 
vided for  by  section  23  of  the  act 
for  the  incorporation  of  cities  (Acts 
1867,  p.  41),  constitute  the  city 
treasurer's  authority  for  enforcing 
the  payment  of  taxes  by  seizure  and 
sale  of  property,  and,  taken  to- 
gether, confer  on  him  the  same 
power  to  seize  and  sell  personal 
property  as  is  conferred  by  an  exe- 
cution upon  a  shcrilf ;  but  the  du- 
plicate, unaccompanied  by  the  war* 


588 


INDEX. 


rant,    is   not  sufficient.     WisB  v. 

Ecutham 133 

2.  Same. — Alteration  qf  Assessment — 
The  city  treasarer  has  power  to  as- 
sess persons  whom  the  assessor  has 
failed  to  list,  but  has  no  authority 
to  alter  upon  the  tax  duplicate  an 
assessment  made  by  the  assessor,  or 
to  add  to  such  assessment  by  the  as- 
sessor property  omitted  therein  be« 
longing  to  the  person  a8sessed..i&Mf. 

TENANT. 

Jjy  curtesy.  See  Vsndoe  xkd  Pus- 
chaser,  18. 

In  eomAion.    See  Wastb,  1. 

Drom  year  to  year.  See  Landlord  and 
Tenant. 

TENDER. 

0/  deed.    See  Contract,  13. 

TIME. 

See  Bill  of  Exceptions,  1;  Criminal 
Law,  10,  12;  Practick,  8;  Princi- 
pal and  StTRRT,  4;  Promissort 
Note,  9. 

TITLE  BOND. 

See  Vendor  and  Pcschaber,  22. 

TOLL. 

See  Constitutional  Law,  .6. 

TOWN. 

See  Trust,  9. 

TOWNSHIP  TRUSTEE. 

JBmphyment  of  physician  for  pauper. 
See  Poor,  2. 

TRACT-BOOK. 

See  Lands,  2. 

TRANSCRIPT. 

See  Practice,  58;   Record. 

TREASURER. 

0/  city.    See  City,  1,  2. 

TREATY. 

Indian  Reservation. — Ultimate  Title. — 
A  reservation  of  land  in  an  Indian 


treaty  of  cession  simply  secures  to 
those  in  whoso  farorthc  rcserration 
is  made  a  continuation  of  the  right 
of  occupancy  in  the  land  reserved, 
while  the  ultimate  title  remains  in 
the  United  States,  as  before  the 
treaty.  Wheeler  et  al.  v.  Me^hing^ 
gO'fni-^ia 402 

TREES. 
S!m  Waste,  2.  3. 

TRESPASS. 
See  OiTT,   II;   Gravel  Road,  1,  2; 

HlOHWAT,  2. 

1  •  Qriminal  Law. — Indictment —  TVes^ 
pass  on  Land.  —  An  indictment 
charged  that  the  defendant,  "on, 
ftc,  at,  &c.,  did  unlawHilIy  cut 
down  and  remove,  on  and  (torn 
land  belonging  to  M.  S.,  in  said 
county,  one  tree  of  the  vr.lue  of 
fiity  cents,  the  property  of  U.  S., 
without  having  license  so  to  do  from 
said  M.  S.,  or  any  other  competent 
authority." 

ffetd,  that  this  was  a  sufficiently  cer- 
tain description  of  the  land  upon 
which  the  trespass  was  committed. 
Newland  v.  The  State Ill 

2.  Same. — An  indictment  charging 
the  defendant  with  cutting,  sawing, 
and  removing  A'om  the  land  of  an- 
other, without  license,  a  certain 
quantity  of  ice  of  the  value  of  ten 
dollars,  the  property  of  the  owner 
of  the  land,  it  not  appearing  there- 
from whether  the  ice  was  talcen 
tcom  a  running  stream  or  from  a 
natural  or  artificial  pond,  was  held 
good. 

Query^  as  to  what  evidence  would  jus- 
tify a  conviction.  The  State  v. 
Pottmeyer 287 

3.  PUadiny. — Just'fieatian. — ^An  an- 
swer setting  up  matter  in  jnstifl- 
cation  of  acts  therein  mentioned,  but 
not  indicating  the  acts  justified  as 
the  acts  complained  of,  is  bad  on 
demurrer,  but  may  be  good  as  an 
affidavit  against  a  temporary  re- 
straining order.  Wheeler  ei  at.  v.  Mo^ 
shinff-yo-me'Sia 402 

4.  LicensC'^One  in  whom  is  vested 
the  legal  titlo  in  feo  in  trust  for 
himself  and  others  cannot  maintain 
trespass  against  a  person  whom  he 
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^  has  himself  licensed  to  do  the  acts 
complained  of. Ibid. 

TRUST. 

See    Dbcedents'   Estates,   11;    Hvs- 

BAKD  AND  WiFE,  7;  POWEB;  PbO- 
CEEDING8  SUPPLEUENTART  TO  EXECU- 
TION, 1,  2. 

'.  Resulting  Tnut. — Evidence. — Pa- 
rol eyidcnce  to  establish  a  resulting 
trust  in  land  held  by  an  absolute 
conyejance,  after  a  long  lapse  of 
time  and  the  death  of  the  nominal 
purchaser,  must  be  strong  and 
clearly  relerant.  Collier  et  al  y. 
Chllier  et  al 32 

2.  Sheriff^ e  Sale. — A  person  cannot 
be  treated  as  a  trustee,  who,  without 
fraud,  purchases  real  estate  at  a 
sheriff's  sale  with  his  own  money, 
and  takes  the  title  in  his  own  name, 
upon  a  yerbal  agreement  to  hold  it 
for  the  benefit  of  the  execution 
debtor.     Minot  et  al.  y.  Mitckell.228 

3.  Resulting  Tnut. —  Statute. —  If  a 
husband  fraudulently  take  aconyey- 
ance  of  real  estate  in  his  own  name, 
the  consideration  haying  been  paid 
by  his  wife,  a  trust  thereby  results 
in  fayor  of  the  latter.  The  statute 
(1  G.  &  H.  651,  sees.  6,  8)  does  not 
change  this  rule  of  equity.  Malady 
y.  McEnary 273 

4.  Same. — Suit  by  Meir.-^  Witness. — 
'    Competency  of. — In    a  suit  by  an 

heir  to  enforce  an  implied  trust  in 
real  estate,  growing  out  of  the  tak- 
ing of  the  title  by  the  defendant  in 
his  own  name,  the  purchase  money 
haying  been  paid  by  the  plaintiff's 
ancestor,  the  defendant  is  not  a 
competent  witness  for  himself  as  to 
any  matter  occurring  prior  to  the 
death  of  such  ancestor Ibid. 

5.  S€me.-^InstTUctions  to  Jury. — In 
such  a  suit  the  court,  while  instruct- 
ing the  jury,  was  asked  by  the  de- 
fendant to  instruct,  that  '*  yerbal 
testimony,  to  bo  sufficient  to  estab- 
lish a  resulting  trust  in  a  case  like 
this,  ought  to  be  clear  and  strong." 
The  instruction  was  not  giyen  as 
asked,  but  as  follows:  *^A  deed  is 
a  solemn  instrument,  and  eyidence 
to  yary  the  effect  expressed  in  it, 
and  establish  a  resulting  trusty  must 
proye  necessary  facts  by  a  clear 
preponderance." 


Heldy  that  there  was  no  error  in 
this md. 

6.  "Will. — Bequest  by  J.,  "that  my 
son  S.  shall  receive  of  my  estate  the 
sum  of  $200,  to  be  paid  him  at  the 
death  of  my  wife,  provided  my 
wife  shall  outlive  me ;  which  said 
$200  it  is  my  wish  my  son  S.  shall 
add  to  the  advancement  he  may 
make  to  his  son  R.,  when  R.  comes 
of  age." 

Eeldy  Uiat  the  bequest  created  a  trusi 
in  favor  of  R.,  and  that  the  legacy, 
received  by  S.,  on  the  death  of  J.'s 
wife,  from  the  executor  of  J.,  was  to 
go  to  R.,  on  his  arriving  at  major- 
ity, whether  his  father  made  any 
advancement  to  him  or  not.  Reed's 
AdmW  y.  Reed 313 

*l.  Trespass. — License. — One  in  whom 
is  vested  the  legal  title  in  fee  in  trust 
for  himself  and  others  cannot  main- 
tain trespass  against  a  person  whom 
he  has  himself  licensed  to  do  the 
acts  complained  of.  Wheeler  et  al. 
y.  Me^hing^o-me-^icL 402 

8.  Express  TrusL-^LostWritiny. -^Evi- 
dence.— ^At  a  regularly  organized  pub» 
lie  meeting  of  the  citizens  of  a 
township,  called  and  held  to  raise 
money,  volunteers,  and  substitutes, 
for  the  purpose  of  relieving  the  town- 
ship of  an  impending  draft  for  sol- 
diers, various  citizensagreed,  each  for 
himself,  to  pay  divers  sums  for  such 
purpose,  and  among  them  A.,  who 
was  subject  to  the  draft,  promised 
to  pay  a  certain  sum  on  condition 
the  township  should  be  so  relieved; 
if  not,  the  money  to  be  refund- 
ed. By  the  aid  of  the  money  so 
raised  and  promises  so  made,  or  by 
such  money,  promises,  and  other- 
wise, the  township  was  relieved. 
Certain  citizens  were  appointed  by 
the  meeting,  to  collect  and  receipt 
for  the  money  so  paid  and  promised, 
and  to  apply  the  same  so  as  to  effect 
the  release  of  the  township;  and 
they  collected  the  several  amounts 
and  so  applied  them,  to  the  satis- 
faction of  the  promisors,  including 
A.,  except  the  sum  promised  by  A., 
who  refVised  to  pay  on  their  de- 
mand. 

JSTeU*,  that  the  persons  so  appointed 
were  trustees  of  an  express  trust, 
and  entitled  to  sue  on  the  promise 
of  A. 

Held,  also,  that  the  minutes  of  the 
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meeting  being  lost,  it  was  proper  to 
introdace  parol  evidence  of  their 
contents;  and  the  memorandam 
kept  by  the  clerk  of  the  meetingi 
of  the  names  and  the  amonnts 
pledged,  was  only  a  part  of  the 
mi  nutcs.    Dix  t.  A  ken  etal 43 1 

9.  Parties. —  ConiracU. —  Statute  qf 
Frauds. — Suit  for  a  breach  of  duty 
by  defendants  as  trustees,  in  sur- 
rendering and  allowing  to  be  can- 
celed certain  bonds  executed  by  a 
railroad  company,  and  held  by  de- 
fendants in  trust  to  secure  the  re- 
payment of  certain  sums  advanced 
to  the  company  by  a  town,  the 
plaintiff^s  assignor. , 

Beld^  that  the  railroad  company  was 
not  a  necessary  party  defendant. 

Jltld^  also,  the  contract  by  the  town 
with  the  company  not  being  pro- 
hibited by  any  statute,  that  the 
mere  lack  of  power  in  the  town  to 
loan  money  could  not  be  taken  ad- 
vantage of  by  the  borrower  or  by 
the  defendants. 

Htldf  also,  that  an  acceptance  of  the 
trust  in  writing  by  the  trustees  was 
not  necessary  to  fix  their  liability. 
Ridenour  et  al.  v.  Wherritt 485 

10.  Damagti.  —  PUcuRn^. — The  com- 
plaint showed  that  the  company  was 
in  default  by  a  violation  of  its 
agreement  to  apply  the  net  earnings 
of  the  road  to  the  liquidation  of  the 
debt  assigned  to  the  plaintiff,  and 
that  the  plaintiff  was  ii^ured  by  the 
wrongful  act  of  the  defendants  in*a 
a  certain  amount. 

Beldf  that  the  complaint  was  not  de- 
fective for  not  alleging  tliat  the 
debt  from  the  railroad  company  was 
due,  and  a  failure  to  pay ^Ibid. 

TURNPIKE. 

See  AssissxBNT  fob  Local  Ixprove- 
msmt;  Gbavsl  Road. 

U. 

ULTIMATE  TITLE. 

See  Trbatt. 
UNITED  STATES  COURTS. 

See  CoNFXflCATIOlTi  1,  2. 


UNSOUND  MIND. 

See  CoHTBACT,  lly  12. 

USAGE. 

See  CoxxoN  Cabbibb,  1. 

USURT. 

See  Plbadiho,  13. 

V. 

VENDOR  AND  PURCHASER. 

See  Frauds,  Statuti  op,  1,  2:  Mobt- 

QAOB.  11;  Sheriff's  Sale;  Tbust. 

Vendor  $  Lien,    iSKsc  Judgxcnt,  5;  Ju* 

EIBDICTIOX,  1. 

1 .  CoMideraUon,—'  Ocnenani. — ^A.  and 
B.  sold,  and  by  deed  with  full  cove- 
nants, conveyed,  to  C.  certain  real 
estate,  A.  having  only  a  life  estate 
therein,  and  B.  only  one  undivided 
half  in  fee,  subject  to  such  life  es- 
tate. 

HeU  in  a  suit  against  C,  in  posses- 
sion under  the  deed,  on  his  note 
given  for  a  part  of  the  purchase 
money,  that  this  partial  want  of  ti- 
tle in  the  vendors  was  no  failure  of 
the  consideration  of  the  note,  or 
breach  of  the  covenants  in  the  deed 
entitling  C.  to  recover  back  any  part 
of  the  purchase  money.  Stephens 
et  aL  V.  Evane^  AdnCx 39 

2.  Incumbranee.'-Recoupment. — ^In  a 
suit  by  the  assignee  against  the 
maker  of  a  promissory  note  given  as 
the  last  payment  on  certain  real  es- 
tate conveyed  by  warranty  deed,  the 
purchaser,  who  had  paid  all  the  con- 
sideration money  except  the  note  in 
suit,  was  properly  allowed  to  recoup 
an  amount  which  he  had  been  com- 
pelled to  pay  to  discharge  an  incum- 
brance not  excepted  from  the  war- 
ranty, being  a  note  secured  by  mort- 
gage on  said  real  estate,  other  notes 
secured  by  the  same  mortgage  be- 
ing so  excepted  in  the  deed.  StU" 
well  et  at,  v.  Ckappell, 72 

3.  Covenant  €(f  Warranty, — Incum- 
hrance. —  JSvidenee. — Where,  at  the 
time  of  the  conveyance  of  land  by 
warranty  deed  in  exchange  for  oth- 
er land,  it  is  agreed  by  the  parties 
that  the  taxes  due  upon  the  lands 
so  mutually  exchanged  shall  be  set 
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off  against  each  other,  the  taxes  on 
the  land  so  conveyed  by  warranty 
deed  are  part  of  the  consideration  for 
such  deed,  and  in  an  action  against 
the  Tendor,  by  the  yendee,  or  one 
deriving  title  by  warranty  deed  from 
the  vendee,  to  recover  money  paid 
by  the  plaintiff  to  rcmore  the  in- 
cumbrance of  the  taxes  so  assumed 
by  the  vendee,  parol  proof  of  such 
contract  concerning  the  taxes  is 
admissible.  Robinitu  v.  Lister  et 
al 142 

4.  Scone, — Sat^faetion  of  Breach. — 
If  it  be  considered  in  such  case  that 
the  warranty  of  the  vendor  is  bro- 
ken, still  the  vendee  can  thils  agree 
upon  the  damages,  and  payment  by 
the  vendor,  before  action  brought, 
of  the  taxes  due  on  the  land  received 
by  him  in  exchange  will  satisfy  the 
breach .••.... Ibid. 

5.  Tru8t9  and  Powers, — ^A  railroad 
company  conveyed  by  deed  forty- 
four  tracts  of  land,  each  numbered, 
described,  and  valued^  to  trustees, 
to  secure  the  payment  of  bonds,  is- 
sued by  the  former,  and  put  upon 
the  market  to  raise  money,  reserv- 
ing the  power  to  sell  any  portion  of 
the  land  at  its  valuation;  and,  upon 
the  surrender  by  the  company  to 
the  trustees  of  bonds  equal  in 
amount  to  the  land  sold,  the  latter 
were  empowered  to  convey  in  fee. 

Heldy  that  this  was  a  power  coupled 
with  an  interest,  and  required  only 
a  substantial  compliance  with  its 
terms.  Rowe  et  al.  v.  Beckett  et 
al, ...154 

6.  Same, — Practice. — The  deed  from 
the  trustees  passed  the  legal  title, 
and  the  equities  of  the  plaintiff 
could  not  be  inquired  into,  in  an 
action  under  the  code  for  the  "re- 
covery of  real  property,"  on  a  com- 
plaint averring  the  legal  right  of 
the  plaintiff  to  the  possession...7&t(f. 

7.  Conoeyanee. — A  deed,  in  which  the 
grantor  uses  the  words  "release, 
remise,  and  forever  quit  claim," 
passes  the  fee  to  the  alienee... «ii^i(/. 

8.  Adverse  Possession. — The  posses- 
sion of  the  grantor  is  not  adverse  to 
the  title  of  his  grantee Dnd. 

9.  Champerty, — Th<\  conveyance  of 
land,  pending  a  suit  to  set  aside  a 
deed  therefor,  if  made  to  one  not 
having  any  connection  with  the  ac- 
tion, or  knowledge  of  it,  is  not  void 
for  champerty Ibid, 


10.  Trusts  and  Powers. — A  deed  con- 
veying real  estate  to  trustees  to  se- 
cure the  payment  of  bonds  of  the 
grantor,  put  in  circulation  for  the 
purpose  of  borrowing  money,  vests 
the  legal  title  in  the  trustees,  and  a 
power  to  convey  contained  in  such 
deed  is  coupled  with  an  interest. 
Rowe  et  al.  v.  Lewis  et  al.. 163 

11.  Same. — In  such  case  the  law  re- 
quires only  a  substantial  compliance 
with  the  terms  of  the  power. — Ibid, 

12.  Same. — A  railroad  company  con- 
•  veyed  forty-four  tracts  of  land,  each 

numbered,  described,  and  valued,  to 
trustees,  to  secure  the  payment  of 
bonds,  amounting,  in  the  aggregate, 
to  seventy-five  thousand  dollars,  put 
upon  the  market  to  raise  money,  re- 
serving the  right  in  the  company  to 
sell  any  portion  of  the  land  at  the 
valuation  thereof;  and  upon  the  sur- 
render to  the  trustees  of  bonds  to 
the  amount  of  the  land  sold  by  the 
company,  the  former  were  empow- 
ered to  convey  the  land  in  fee. 
Held^  that  this  was  a  power  coupled 
with  an  interest,  and  that  the  sur- 
render of  bonds  to  the  trustees  to 
an  amount  equal  to  the  valuation 
of  the  land  so  sold,  was  a  substan- 
tial compliance  with  the  terms  of 
the  power Ibid, 

13.  Pleading, — Breach  of  Covenant. — 
Where,  in  a  suit  upon  a  promissory 
note  given  for  the  purchase  money 
of  real  estate,  it  is  intended  to  rely  in 
defense  upon  the  breach  of  any  cove- 
nant in  the  deed  of  conveyance,  the 
original  deed  or  a  copy  thereof 
should  be  filed  with  the  answer,  and 
such  facts  should  be  averred  as  con- 
stitute the  breach  relied  on.  Star^ 
key  V.  Neese 222 

14.  Same. — Faihtreof  Title.-^ln  such 
suit,  an  answer  setting  up  a  failure 
of  title,  without  showing  a  breach 
of  covenant,  in  the  absence  of  fraud, 
is  bad Ibid, 

1 5.  Contract. — Consideration,  —A.  pur- 
chased certain  real  estate  from  B., 
the  legal  title  being  in  C,  to  whom 
there  was  a  balance  of  purchase 
money  due  from  B.,  for  which  A. 
gave  his  note  to  C.  and  took  from 
him  the  deed. 

HeU  that,  as  between  A.  and  C,  the 
consideration  of  the  note  was  the 
indebtedness  of  B.  to  0 Ihid, 

16.  Vendor's  Lien. — Assignment  of,-^-^ 
Married  W9man,-lX  is  well  settled  in 
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this  State,  that  the  assignment  of  a 
note  given  to  secure  the  purchase 
money  of  real  estate  carries  with  it 
the  vendor's  lien  on  the  property; 
and  it  makes  no  difference  that  the 
payor  is  a  married  woman  at  the 
time  of  the  excention  of  the  note. 

Ptrry  et  al.  v.  RoherU 244 

11.  Same. —  Coverture. —  Govertore  is 
no  Bar  to  a  suit  to  enforce  a  ven- 
dor's lien  on  real  estate  for  unpaid 
purchase  money^ Ibid. 

18.  Heirs. — Covenant  qf  Ancestor. — A 
tenant  by  curtesy  sold,  and  by  war- 
ranty deed  conveyed,  the  land  in 
which  he  had  such  estate. 

Ileldj  that  after  his  death  the  heirs  at 
law,  to  whom  such  real  estate  de- 
scended in  fee  from  the  wife,  were 
entitled  to  the  possession  thereof, 
though  they  were  children  and 
heirs  at  law  of  the  husband  and  had 
received  from  him,  by  descent,  an 
estate  of  much  greater  value  than 
the  land  so  conveyed.  Uartman  v. 
Lee  et  al 281 

19.  Same. — Decedents*  Estates, — After 
the  death  of  the  grantor  in  a  deed 
of  conveyance  of  real  estate,  a  claim 
for  damages  upon  the  breach  of  a 
covenant  of  warranty  therein  must 
be  filed  against  his  estate  as  provi- 
ded in  section  62,  2  G.  &  H.  501; 
and  if  not  so  filed  is  liable  to  be- 
come barred Ibid. 

20.  Liability  of  Heirs. —  The  only 
statutory  provisions  making  the 
heirs  and  devisees  liable  in  such 
cases  after  settlement  of  the  dece- 

.  dent's  estate,  seem  to  be  those  com- 
mencing with  section  178,  2  Qt  k 
H.   534 Hnd. 

21.  Guardian's  Sale  of  Real  EstaU.^ 
Fraud. — A  guardian,  for  the  purpose 
of  obtaining  to  himself  the  title  to 
the  real  estate  of  his  ward,  procured 
an  order  of  sale,  and  sold  the  land  at 
public  sale,  but  made  report  that  he 
hud  sold  at  private  sale  as  ordered 
by  the  court,  lie  procured  a  per- 
son to  bid  off  the  land  for  his  ben- 
efit and  discouraged  and  prevented 
others  from  bidding.  The  pur- 
chaser assigned  to  the  guardian  the 
certificate  of  purchase  given  him  by 
the  guardian,  and  received  back 
his  notes  for  the  deferred  payments, 
the  first  payment  not  having  been 
made,  though  the  guardian  had  re- 
ported fUU  payment.  The  commis- 
sioner appointed  to  make  convey- 


ance executed  a  deed  to  the  guar- 
dian as  assignee  of  the  purchaser. 
The  proceedings  as  they  appeared 
upon  the  record  were  regular  and 
valid. 

Heldf  that,  as  between  the  guardian 
.  and  ward,  the  title  of  the  former 
was  bad,  but  not  so  the  title  of  a 
purchaaer  from  the  guardian  for  a 
valuable  consideration  and  without 
notice  of  the  fhtud,  or  the  title  of 
the  vendee  of  such  a  purchaser. 
Ovoinn  et  ux.  v.  WiUiams  ei  a^..«374 

22.  TiiU  Bond. — Meamre  of  Damages, 
Rescission. — Suit  on  a  title  bond  for 
the  conveyance  of  certain  land, 
**with  the  house,  steam-saw-mill, 
and  all  the  privileges,  appurtenan- 
ces, and  machinery  of  every  kind 
to  the  same  belonging.'!  Complaint 
averred  that  the  purchase  money 
had  been  paid  in  money,  land,  and 
property  which  the  defendant  bad 
agreed  to  receive  and  had  received 
inpayment;  that  plaintiff  purchased 
with  the  express  view  of  getting  the 
steam-saw-mill,  believing  the  same 
to  bo  situated  on  the  land,  which 
defendant  knew ;  but  that  the  mill 
was  in  fact  situated  on  laud  to  which 
defendant  had  no  title;  that  certain 
appurtenances  to  the  mill,  without 
which  it  would  be  of  little  or  no 
value,  as  well  as  part  of  the  mill 
itself,  were  situated  on  a  strip  of 
land  to  which  the  defendant  had  no 
title  and  no  right  of  control;  that 
defendant  had  failed  to  make  a  deed 
for  the  mill  and  appurtenances,  and 
could  not  do  so.  Prayer,  that  the  bond 
be  canceled,  but  for  judgment  for 
the  amount  of  the  penalty. 

Heldf  that  the  complaint  was  sufficient 
to  entitle  the  plaintiff  to  damages, 
but  not  to  authorize  a  rescission. 

Held,  also,  that  the  prayer  for  rescis- 
sion did  not  make  the  complaint 
bad. 

Heldj  also,  that  the  measure  of  daaia- . 
ges  in  such  case  is  the  purcluuK 
money  and  interest. 

Held,  also,  that  the  acceptance  of 
property  in  accord  and  satisfaction 
bound  the'  defendant  to  the  fulfill- 
ment of  his  contract  the  same  aa  if 
payment  had  been  made  in  money. 
Adamsonr.  Rose 380 

23.  Vendor' 9  Xi«n.—  P^miti^.— Suit 
by  A.  against  B.  on  a  promissoiy 
note.  Answer,  that  the  note  was 
executed  in  piurt  payment  for  cer- 
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tain  Hmd  sold  and  convey^  ^  deed 
irith  fnll  covenants  by  A.to  B.;  that 
A.  had  purchased  the  hind  of  C, 
giving  in  part  payment  his  two 
notes,  which  were  due  and  nnpaid ; 
tiiat  befbro  commencement  of  this 
action  C.  had  notified  B.  that  he 
held  a  vendor's  lien  on  the  land, 
which  he  intended  to  enforce;  that 
C  had  sncd  and  obtained  judgment 
on  one  of  said  two  notes,  and  an 
execution  issued  on  the  judgment 
liad  been  returned  nulla  bona;  that 
Et  ^e  time  of  conrcyancc  by  A.  to 
B.,  the  latter  was  Ignorant  of  C.'s 
hen,  the  existence  of  which  A.  false- 
ly and  fVaudnlcntly  concealed;  that 
A.  had  sold  all  his  real  estate,  had 
left  the  State,  and  was  not  a  resi- 
dent thereof;  that  defendant  was  In- 
fbrmed  and  believed  that  plaintifif 
was  wholly  inscAvent;  that  ho  had 
mot  left  sufficient  property  within 
the  jurisdiction  of  the  court  to  sat- 
isfy any  judgment  which  C.  had  ob- 
tained or  might  obtain  against  him, 
or  any  part  thereof;  that  A.  was 
not  fhlly  able  to  respond  in  dama- 
ges to  B.  for  any  breach  of  the  cov- 
enants in  his  deed ;  that  B.  was,  and 
always  had  been,  willing  to  pay  the 
note  in  suit,  and  then  paid  the  mon- 
ey into  court.  Prayer,  that  before 
the  money  should  bo  paid  over,  B. 
might  be  indemnified,  &c.  Judg- 
ment against  B.,  and  the  clerk  en- 
joined from  paying  the  money  to  A. 
until,  ftc. 

ffeldy  that  the  answer  was  sufficient  to 
entitle  the  defendant  to  the  relief 
awarded  him,  independent  of  the 
averment  on  information  and  belief 
of  the  plaintiff's  insolvency. 

MtH  also,  that  it  was  not  necessary 
to  set  out,  as  part  of  the  answer,  a 
copy  of  C.'s  judgment,  or  of  the 
notes  executed  by  A.  to  C. 

Seld,  also,  that  G.  had  a  right  to  pur- 
sue his  remedy  on  the  notes  with- 
out waiving  his  Hen.  Crowfoot  v. 
Zink 446 

24.  Incimbraneet, — Notice. — Notice  to 
the  pdrchaser  of  real  estate  at  the 
time  of  purchase  that  his  vendor 
owes  any  part  of  the  purchase  mon- 
ey, is  sufficient  to  put  such  purchas- 
er upon  inquiry  as  to  the  amount 
nnpaid  and  the  condition  thereof  as 


to  eecttrity.      Tfi2iMi  ▼.  Hwnter  a 
«Z 466 

25.  iSnme.— A.  sold  and  conveyed  cer- 
tain real  estate  to  B.,  and  took  his 
notes  for  the  purchase  money,  and  a 
mortgage  on  the  land  to  secure  the 
same.  Before  the  mortgage  was  re- 
corded, but  after  the  time  limited 
therefor,  B.,  still  owing  the  entire 
purchase  money,  sold  and  conveyed 
the  land  to  C,  wbo  at  the  time  of 
his  purchase  had  notice  that  there 
was  due  fVom  B.  to  A.  nnpaid  pur- 
chase money  to  a  certain  amount 
being  only  a  part  of  the  actual 
amount,  but  ^d  no  notice  of  the 
mortgage. 

Beldf  that  0.  could  not  be  copsidered 
a  purchaser  in  good  Ikltfa  without 
notice  of  the  mortgage. 

Query. — ^Where  a  purchaser,  who  han 
taken  a  conveyence  and  paid  part 
of  the  purchase  money  in  good  faith, 
receives  actual  notice,  before  all  the 
purchase  money  has  been  paid,  of 
such  a  prior  outstanding  unrecorded 
mortgage,  does  the  land  thereby 
become  chargeable  in  his  hands  for 
the  whole  amount  due  on  the  mort- 
gage? And  is  there  a  distinction 
in  this  respect  between  a  prior  mort- 
gage or  other  mere  money  incum- 
brance, and  a  prior  legal  or  equita- 
ble title  to  the  estate  itself? 

Query. — ^Does  the  vendor  of  real  es- 
tate, by  taking  a  mortgage  thereon 
to  secure  unpaid  purchase  money, 
waive  hisimpliedcquitablclien?/^i(l. 

26.  Bftoppel. — ffeirs.-^Coruideration.  * 
A.,  the  owner  of  certain  real  estatei, 
voluntarily  reAised  to  pay  the  taxes 
thereon,  and  designedly  permitted 
it  to  be  returned  as  delinquent  and 
to  be  sold  for  taxes,  and  procured 
B.  to  buy  it  in  at  such  sale  and  to 
assign  the  certificate  of  purchase  to 
the  daughter  of  A.,  and  procured 
the  county  auditor  to  convey  the 
land  to  said  daughter,  under  the 
certificate,  with  intent,  in  consider- 
ation of  natural  love  and  affection, 
to  thereby  invest  her  with  the  title 
to  the  land  as  a  voluntary  and  ab- 
solute gift,  and  not  as  an  advance- 
ment. 

Held^  in  a  suit,  after  A.^s  death, 
against  said  daughter  by  the  other 
heirs  at  law  of  A.,  for  partition  of 


Vol.  XXX.-^. 


694 


INDEX. 


said  land|  that  these  fycta  did  not 
estop, the  plaintiffs  from  dcDjIng  the 
Taliditj  of  the  sale  for  taxes  or  thft 
title  of  the  daughter  under  it. 
VocrhesM  ei  ux,  v.  ILushaw  et  aUA^Q 

VENUE. 

AeAppBiL,  1. 

VERDICT. 

See  Paaotios,  27,  38;  Beplbvim. 

1.  ^ewU  Finding. — Interrogatoriu. 
An  interrogatory  propounded  to  a 
jury  for  the  purpose  of  obtaining  a 
special  finding  upon  a  particular 
question  of  fact,  which  presents  al- 
ternative and  antagonistic  proposi- 
tions, in  such  form  that  an  ai&rma- 
tive  answer  to  one  excludes  the 
truth  of  the  other,  is  not  double,  so 
as  to  require*  a  separate  answer  to 
each  branch  of  it.  NoakeB  et  al.  ▼. 
Morey  et  al 103 

2.  Defective  Special  Finding, — If  a 
special  finding  bo  equivocal,  or  not 
fully  responsive  to  the  interroga- 
tory, either  party  may  demand  that 
the  verdict  bo  not  received,  and  that 
the  jury  be  kept  together  and  di- 
rected to  answer  fully;  but  after 
the  verdict  has  been  received  with- 
out objection,  and  the  jury  dis- 
charged, it  is  error  to  strike  firom 
the  record  such  special  finding,  per- 
tinent to  the  case,  and  render  judg- 
ment on  the  residue  of  the  find- 
ing  Ibid. 

3.  Special  Finding. — ^That  the  Gpecial 
finding  of  facts  is  inconsistent  with 
the  general  verdict,  is  not  a  cause  for 
a  new  trial;  but  the  proper  motion 
is  for  judgment  on  the  special  find- 
ing, notwithstanding  tho  general 
Tcrdict    Adauuonr,  Rose ..380 

w. 

WAIVER. 

See  Appeal,  2;  Bill  of  Excbptionb, 
1;  Bond,  7;  CBiaciHAL  Law,  14; 
Frauds,  Statutb  or,  2 ;  PAnrrnoN, 
2;    FRAcncB,  8,  41;  Vbnoob  amo 

PUROBABBR,  23. 

WAR. 
1.     War  iViMr.— Tho  law  of  iiatioiu 


imposes  the  only  limit  on  the  war 
power  of  tho  United  States,  and 
there  i3  no  difference  in  this  respect 
between  a  foreign  and  a  civil  war. 
Knafcl  r.  Williams 1 

2.  Temporary/  Bar. — Rebellion. — Suit 
for  rent,  commenced  Octo|>er  12th, 
18C3.  Answer,  that  from  January 
1st,  18G2,  till  institution  of  action, 
plaintiff  bad  been  a  citizen  of  Ten- 
nessee, and  had  been,  during  said 
period,  and  still  was,  actively  en- 
gaged in  levying  war  against  the 
government  of  tho  United  States, 
and  in  aiding,  abetting,  and  uphold* 
ing  the  late  rebellion  against  caid 
government,  and  during  all  said 
time  had  been  an  officer  in  tJio  ar^ 
my  of  the  so-called  Confederate 
States,  and  had  not  obeyed  tho  proc- 
lamation of  tho  President,  mado  in 
pursuance  of  the  act  of  Congress  of 
July  17th,  1862.  (12Stat.  atLarge, 
589.) 

Ueldj  that  this  answer  was  good  in 
bar  by  force  of  said  act  of  Congress. 

neldy  also,  that  tho  fact  that  tho  right 
of  action  might  revive  at  tho  tep> 
mination  of  the  rebellion,  is  no  ob* 
jection  to  the  rule  that  such  pleas 
may  be  in  bar  of  the  action....i&uL 

WARRANTY. 

Covenant  t^f.  See  Vendor  ahd  Po^ 
CHA8BB,  3,  4,  18,  19,  20. 

WASTR 

1.  Tenant  in  Common. — One  tenant 
in  common  may  be  liable  to  his  co- 
tenant  for  waste.  Wheeler  et  aL  t. 
Me-ehing'go-9ne-sia 402 

2.  Pleading. — A  n  averment  in  a  com- 
plaint, that  the  trees  cut,  "as  a 
part  of  the  inheritance  to  which 
they  attached,  are  not  capable  of 
being  valued,"  to  not  an  allegation 
that  the  land  has  been  diminished 
in  value  as  an  inheritance. ......iiuL 

3.  Common  Law. — The  common  law 
doctrine,  that  the  cutting  of  standing 
trees  is  waste,  does  not  apply  to  the 
members  of  a  band  of  Indians  in 
the  use  of  a  large  tract  of  wild  land 
in  this  State  granted  to  them  by  the 
United  States ..iM. 

WAY. 

Su  DlOtOATION,  1;  DBAiinvci  ASMK 
oiATxoK,  9;  Qratbl  Roao^  1/2. 
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WIDOW. 

JSwCAsraOviBRULBD,  fto.,  8;  Dbscsnt, 
1,  3. 

Widow'i  Distributive  Share. — A  wid- 
ow's share  in  the  personal  prop- 
erty left  for  distribution  on  the 
settlement  of  the  estate  of  her  de- 
ceased husband  is  the  same  whether 
she  be  the  widow  of  a  first  or  any 
subsequent  marriage.  Si^fler^  AdnCr, 
€t  at.  Y.  Hooker^ 386 

WILL. 

1.  Contingent  Remainder, — SxeeuUny 
Deoiee, — Derise  to  trustees  in  trust 
for  G.  and  his  family  during  his 
life,  and,  if  his  wife  should  sunrive 
him,  for  his  wife  and  his  children 
surviving  him,  during  her  widow- 
hood; upon  the  death  of  G.  and  his 
wife,  or  his  death  and  the  marriage 
of  his  widow,  thereupon,  instantly, 
and  thenceforth  the  real  estate  de- 
▼iscd  to  descend,  go  to,  and  become 
the  absolute  property  of  the  chil- 
dren of  G.  living  at  the  happening 
of  such  contingency,  and  such  oth- 
ers of  his  children  as  might  there- 
after be  bom,  if  any,  and  the  chil- 
dren of  any  deceased  child  of  his ; 
if  any  child  of  G.,  "now  in  exist- 
ence, or  hereafter  born,"  should  die 
a  minor  and  without  heirs  of  his  or 
her  body  begotten,  or  die  after  ma- 
jority, intestate  and  without  such 
beirs,  the  estate  or  interest  of  such 
child  to  go  to,  vest  in,  and  become 
the  property  of  his  or  her  brothers 
and  sisters  and  their  descendants, 
and  for  want  of  such  brothers  or 
sisters,  or  their  descendants,  such 
estate  or  interest  to  g^  to,  vest  in, 
and  become  the  property  of  the 
cousins  of  such  deceased  child, 
children  of  J.,  and  their  descend- 
ants. 

Beld,  that  the  children  of  G.  took  a 
contingent  remidnder,  and  that  the 
limitation  to  the  counsins  was  void 
under  the  rule  against  perpetuities. 
8t^hen$  ei  aL  v.  Eoan^  Adm*x,.,.39 

%  Same. — Intention  of  Testator. — In 
cases  of  doubtful  construction,  the 
law  leans  towards  vested  remain- 
ders; but  the  intention  of  a  testa- 
tor, where  it  can  be  ascertained, 
governs,  whether  it  result  in  vested 
«r  oontiiigent  remainden ^IkkL  I 


3.  PerpeUdtiee. — Rule  Against. — If, 
by  any  possibility,  the  vesting  in 
possession  of  an  estate  limited  over 
by  way  of  executory  devise  may  be 
postponed  beyond  the  period  of  a 
life  or  lives  in  bcinpr  and  twenty- 
one  years  and  nine  months,  the  lim- 
itation is  void;  and' the  rule  runs 
from  the  death  of  the  tcstator..75t(/. 

4.  Same. — Statute. — The  proviso  in 
the  eleventh  section  of  the  act  regu- 
lating descents,  distribution,  and 
dower,  of  February  1 7  th,  1838,  did 
not  change  the  rule  against  perpetu- 
ities  Ibid. 

5.  Words  and  Phrases. — The  defini- 
tions  of  words  and  phrases  in  sec- 
tion 797  of  the  code  are  applied 
only  in  the  construction  of  statutes, 
and  not  of  wills  or  private  instru- 
ments.. Cote  V.  Cranor^  Ezr,  et 
al 292 

6.  Construction. — A  clause  of  a  will 
was  as  follows:  "My  further  will 
and  desire  is,  that  my  executors 
sell  all  of  my  property  not  above 
named,  and  the  proceeds,  after  pay- 
ing all  my  just  debts  and  the 
above  named  bequests,  be  divided 
amongst  my  sons  A.,  B.,  G.,  D.,  and 
£^  and  my  daughters  F.,  G.,  H.,  and 
I." 

Heldj  that  where  the  instrument,  con- 
sidered as  a  whole,  indicated  that  it 
was  the  intention  of  the  testator  to 
dispose  of  his  entire  estate,  or  left 
his  intention  in  this  regard  in 
doubt,  this  clause  would  dispose  of 
money  and  the  avails  of  promissory 
notes  and  other  claims  held  by  the 
testator  at  his  death,  and  real  estate 
acquired  by  him  after  the  execution 
of  the  will  and  owned  by  him  at  his 
decease Ibid. 

7.  Same, — Any  construction  which 
will  result  in  partial  intestacy  is  to 
be  avoided,  unless  the  language  of 
the  will  compels  it „Ibid. 

8.  TVitft.— Bequest  by  J.,  "that  my 
son  S.  shall  receive  of  my  estate 
the  sum  of  $200,  to  be  paid  him  at 
the  death  of  my  wife,  provided  my 
wife  shall  outlive  me;  which  said 
$200  it  is  my  wish  my  son  S.  shall 
add  to  the  advancement  he  may 
make  to  his  son  R.,  when  R.  comes 
of  age.'' 

Heldf  that  the  bequest  created  a  trust 
in  favor  of  R.,  and  that  the  legacy, 
received  by  S.,  on  the  death  of  J.'» 
wiftB^  from  the  ezecntor  of  J.,  was 
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to  go  to  R^  on  his  arriving  at  ma- 
jority, whctlier  his  father  made  any 
advancement  to  him  or  not  Reed's 
Adnirv.  Reed 313 

9.  Partition. — A  testator  devised  to 
his  wife  one-third  of  his  real  estate 
in  fee  and  the  remaining  two-thirds 
for  her  life,  directed  that  after  her 
death  such  remaining  two-thirds 
slionld  be  sold,  and  bequeathed  one- 
half  of  the  proceeds  of  the  sale  to  a 
certain  church,  and.  the  other  half 
to  his  brother  and  sisters. 

Meld^  that  the  widow  might  hare  the 
portion  so  devised  to  her  in  fee  set 
off  to  her  in  severalty  in  a  suit  for 
partition,  but  that,  claiming  under 
the  will,  she  could  have  no  legal 
interest  in  the  question  of  Htm  capac- 
ity of  the  church  to  take  under  the 
will  after  her  death.  Ljfneh  v. 
LeurSf  Biehop^  j*e Ill 

WILLFUL  lOTURT. 
Bee  Nbou«im€I,  3. 

WITNESS. 

See  CuNtiHUANCi;  Diihmhtimi;  £vi- 

DSKCB,    8. 

1 .  Impeaehment. —  (^^<i«t«r.—- Where 
there  has  been  an  attempt  to  im- 
peach a  witness  by  proof  of  state- 
ments out  of  court  contrary  to  what 
he  has  testifirtd  at  the  trial,  the 
party  calling  him  has  the  right  to 
sustain  him  by  proof  of  general 
good  character  for  truth.  Harris 
V.  The  State. 131 

9.     Campefcnci/. — Suit  hy  Heir. — In  a( 


suit  by  an  beir,  t«  enforce  an  lm« 
plied  trust  in  real  estate,  growing 
out  of  the  takuig  Off  the  titte  by  the 
defendant  in  his  own  name,  the 
purchase  money  liaving  been  paid 
by  the  plaintiff's  ancestor,  the  de- 
fendant is  not  a  competent  witness 
for  himself  as  to  any  matter  oocnr- 
ring  prior  to  the  death  of  each  an- 
cestor,   ifalady  ▼.  MeBimrf.,„Jl*tZ 

3.  Partif  called  6y  Adverwe  Paft^^--^ 
A  party  called  as  a  witness  by  the 
adverse  party,  to  prove  a  single  Ihc^ 
will  be  permitted  to  testify  in  hie 
own  behalf. TUd. 

4.  Decedents^  iOitatet.— On  the  trial 
of  a  chdm  againflt  a  decedent?  8  e0» 
tate  for  the  amenat  of  a  lesacy  re- 
ceived by  the  decedent  im  aa  life- 
time^ in  trust  for  the  claiasant^  the 
plaintiff  Is  not  a  competent  wttaesB^ 
unless  called  ^  the  advene  party 
or  by  the  eonrt.  Baed^w  ASmfr  v. 
Reed 813 

6.  Btahand  an4  YFt^«.— Upon  the 
question  whether  (he  wifb  was  a 
competent  witness  in  a  suit  by  bus- 
band  and  wife  fat  slanderous  words 
spoken  of  the  wii^  the  court  was 
equally  divided.  Ward  v.  CtUfkam 
et  uz 395 

6.  Examnaticn. — ^It  is  not  error  to  al- 
low a  party  to  an  action  testifying 
as  a  witness  to  state  the  fkots  with- 
out being  Interrogated,  the  adverse 
party  objecting.  JTiny  v.  Amdrmpe^ 
E^T U29 

WORDS, 

Sae  Will,  5,  6. 
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